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T. O 


WA R R E N H, A S T I K G. S, E s q; 

GOVERNOR. GENERAL of BENGAL, kc. 


S.I R, 


After the labour of fcvcral j-ears, I' am 
at laiV enabled to. prelent you with a tranllation of tlic 
HEDAVA. 

To you, SfR, I feel it incumbent on me to iufcrilTc a: 
Nvork originally projeded by yoiufelf, and for fome time 
carried on under your immediate patronage. — Houever 
humble the tranflator’S. abilities, and llowcverTmperfedt the 
execution of thefe volumes may be, yet the dclign itfcif 
does honour to the wifdom and behevolcnce by which it 
was fuggetted; and if I might be nllow'cd to exprefs a lu)pc 
' npoirr 



( 'i .) 

upon the fuhjc<a, it is, that its future beneficid effedts, in 
facilitating the adminiftration of Juftice throughout ' our 
Aliatic territories, and uniting us ftill more clofely witi^our 
Mujfnlman Subjects, may refledt feme additional luftre on 
your Adminiftration. — I ha/e the'honoftr W be, with the 
uunoft refpedt, and the moft lively gratitude and efteem, 

SIR, 

■'lAnr moft obeaienT, 

and moft hpinble Servant, 


CHARLES HAMILTON. 


1> R E- 



’preliminary discourse, 


B Y T H E 

TRANSLA TOR. 


The dlffufioii of ufefiil knowledge, and the eradication of preju- 
dice, though not among the moft brilliant confcqucnccs of extended 
empire and commerce, arc certainly not the leafi: important.— To open 
and to clear the road to Icience ; to provide for its reception in what- 
ever f^rm it may appear, in whatever language it may be conveyed : — 
thefe arc advantages which in part atone for the guilt of conqueft, and in 
many cafes compenfate for the evils which the acquifition of dominion 
too often Inflids. 

Perhaps the hiftory of the world does not furnllh an example of 
any nation to whom the opportunity of acquiring this knowledge, or 
communicating thofc advantages, has been afforded in lo eminent a 
degree as (treat Britain, — To the people of this Ifland the acceflion 
of a vafl empire, in the bolom of Asia, inhabited, not by hordes of bar- 
barians, but byTnen hir advanced in all ihc arts of civilized life, has opened 
a field of invefilgation equally curious add inflrudive. — Such refearches 
mufi: ever be pleafing to the fpcculativc philofophcr, who, unbialTcd by 
the felfifli motives of interell; or ambition, delights in perufing the great 
and variegated 'volume of society : — but to us they come recom- 
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mended by no ordinary inducements ; knowing, and feeling, as we ouglit, 
how much tlic prefervation of what we have obtained depends upon the 
proper iilc of our power; and upon the right application of thofe means 
which Providence has placed in our hands for continuing, and perhaps 
incrcafing, the happinefs of a large portion of the human race. 

The permanency of any foreign dominion (and indeed, the juflifica- 
tlon of holding fuch a dominion) requires that a ftri£l attention be paid 
to the cafe and advantage, not only pf the governors ^ but of xhc governed \ 
and to this great end nothing can fo eile£tually contribute as preferving 
to the latter their ancient cftablifhcd practices, civil and religious, and 
protecting them in the cxercilc of their own inditutes ; for however de- 
feolive or abfurd thefe may in many inftances appear, ftill they muft be 
infinitely more acceptable than any which we could offer; fincc they arc 
fupported by the accumulated prejudice of ages, and, in the opinion of 
their followers, derive their origin from the Divinity himfelf. 

d'his falutary maxim was wifely adopted by the fervants of the 
East India Company on the firft acquifition of our BENGAL terri- 
tories ; and to a ftcady adherence to it much of the prefent flourifhing 
Hate of thofe provinces muft be attributed. 

The judicial regulations both of thcHlndoos and the Mohammedans are, 
in fad, fo intimately blended with their religion, that any attempts to 
change the former would be felt by them as a violation of the latter; and 
fhould the wifdom of the Britifh Icgiflature ever fuggeft the expediency of 
introducing an uniform fylfem of jurifprudence among them, it will, 
at the fame time, didate the ncceflity of preferving facred and unaf- 
feded an infinite number of ulages, cflcntial to the eafe and happE 
nefs of a people diflcriiig from us as widely in cuftoms, manners, and 
habits of thinking, as in climate, complexion, or language. — Towards 
the accqmplKhmcnt of luch an important fyftcm, every effort which 
mey tend to develope their Laws is undoubtedly a ftep, and therefore 
carries with it its own recommendation. — It was this more remote con- 
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fuicration, as well as the advantasres to be dciivcd from it/ 

. . . ° > 
which dictated the compilation of the Hindoo Cook: and it was the' 

liime motive which gave rile to the prcfciit publication. 

Many centuries have elapfed fince the MuJJ'ulman conquerors of INDI/1 
cftablilhcd in it, together with their religion, and general maxims of 
government, the practice of their courts ot juftice. — From that period the 
Mussulman Code has been the flandard of judicial determination tlirough- 
out thofe countries of India which were fubjugated by the MohauimeJan 
princes, and have fince remained under their dominion. In one particu- 
lar, Indeed, the condudl of the conquerors materially dilTcrcd from what 
has been generally confidered in Europe (how unjuflly will appear from 
many pafiages in this wmrk) as an invariable principle of all Mujj'uhnan 
governments; namely, a rigid and undeviating adherence to their own 
LAW, not only with refpcdl to themfelves, but allb with refpedt to all 
who were fubjcdl to their dominion. — In all J'pirhual matters, thole who 
lubmitted were allow'ed to follow the dictates of their own faith, and 
W'ere even protected in points of which, with refpcdl: to a Mu/Juhiuvi, the 
LAW would take no cognizance. — In other particulars, indeed, of a tem- 
poral nature, they were confidered as having bound themfelves to pay 
obedience to the ordinances of the law, and were of courfe conftrained 
to fubmit to its decrees. — Hence the Hindoos enjoyed, under the Mufftil- 
ma)t government, a complete indulgence with regard to the rites and cere- 
monies of their religion, as w'ell as with rcfpcdl to the various privileges 
and immunities, perfonal and collateral, involved in that liii'^ular com- 
pound of allegory and fuperflition. — In matters of pt operty, on the con- 
trary, and in all other temporal concerns, (but more efpccially in the 
criminal jurifdidion,) the MuJJ'ulman law gave the rule of decilion, ex- 
cepting where both parties were Hindoos, in which cafe the point 
was referred to the judgment of the Pundits, or Hindoo Lawyers. — It is 
true, this Ilatcment rather accords with the Jpii it of the Mohammedan 
laws, than with the praitiec of them ; for it too frequently happened 
that little regard was paid cither to judicial ordinance or natural equity. 
— Where avarice and bigotry arc united w-ith dclpotic powder, fuch a 

a z combination 



VI 


PRELIMINARY 


CombiM;\tion will occalloii abulcs, and corrupt the flrcams of juftice.— 
‘^.'Accordingly, the Hindoos were in nianv iuftances expoied to unfair and 
partial dccilion.s, but more particularly where a Mujfuhnan was con- 
ccrnctl, in which cafe the law of Moiiammku was doubtlefs ^ten 
mifinterpreted, and wrcficd to the piirpol'cs of injudicc, or (which 
was an evil of equal magnitude) the decree was the refult of a bar- 
gain between the magiftrate and the higheft bidder. — -Still, how- 
cv'cr, thcle abufes did not alter the fpirit of the law, which continued 
unvaried in its oftenfible operation ; the Mnffulman courts determining 
in all matters of a criminal nature, without exception, and in every cafe 
of MuJJuhnan property j and admitting of appeals to the ///fn/oo Lawyers 
(k)r there are no regular Hindoo courts of judice) oidy in cafes w’hcrc 
the MuJJuhnan law had made no provifion, or in w hich no Mohammedan 
had any intcrcld. 

Such was the date of jurifprudence in the BENCH L provinces, 
w hen a wonderful revolution threw the government of them into the 
hands of tlic ENra.isir. 

LrTTr.i; acquainted with the forms, and dill Icfs with the elementary 
principles, ot the native adminidration of judice in their newly acquired 
territories, the Biitilh government determined to introduce as few inno- 
vations in thole particulars as were confident with prudence ; and the 
only material alteration which, in courfe of time, took place, was the 
appointment of Company’s fervants to fuperintend and decide, as fudges 
in the civil Muf 'ulman courts, and as Magijhates wdth relpcdl to the 
criminal jurildidion. — An important change was indeed effeefed in the 
adminidration of both judice and revenue, fo far as adedded the didinc- 
tions hitherto maintained between Mufulmans and Hindoos. Of thefe the 
latter had always been lubjccl: lo double taxes, and impods of every deno- 
mination, levied on principles which are fully explained in the courfe 
of th^ prelent work : and they alio laboured under particular inconve- 
niences and difadvantages in every judicial procefs, (efpecially where 

the 
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the litigating advcrfary was a Mujj'uhnan) fomc of which Iwvc been 
alre^fdy noticed. — By the Britiih government both have bt en placed, in » 
thefe points, upon an exaft equality; and the IlniJoo and Mu[[u!ni(in^ ic- 
fpe^tivcly, have their property Iccurcd to them under that fyftem which 
each is taught to believe poflcflbd of pai amount authority: but where 
their intcrcids clalh i/i the lame caufc, the matter is neceHaiily deter- 
mined by the principles of the MuJjuJinan law, to which long ulage, lup- 
ported by the policy of the Mogul government, has given a fort of pre- 
fciiptive fuperiority. — Still, however, though much was cffebled, much 
remained to be done. — The gentlemen who were appointed to fupci intend 
the proceedings of the courts, having had no opportunity of Budying the 
languages in which the laws are written, were conftralncd, in their de- 
terminations, to be guided by the advice of the native officers — men 
fometimes t^iemlclvcs too ill informed to he capable of judging, and 
generally open to corruption. — lienee appeared the ncccffity of procuring 
fomc certain rule whereby thofc gentlemen might be guided, without 
being expofed to the milcondrudions of ignorance or intcreh, and which 
might enable them to determine for tlicmfclvcs, by a direc^l appeal to 
the Mtijfulman or Hindoo authority on the ground of which they were to 
decide. — A compilation was accordingly formed, under the infpedion of 
the mofl learned Pundits^ (Hindoo Lawyers,) containing an abllraT of 
the Hindoo laws, the tranllation of whicli into Englilh wcis committed 
to Mr. Halhed ; and, fhortly after this was accompliffied, a number of 
the principal Mohammedan profcflbrs la Bengal were employed in tranilat- 
iiig from the Arabic into the Perfuin tongue a commentary upon the 
Muffulman law, called the HEDATA, or Guidcy a work held in high 
effimation among the people of that perfuafion. The Eng/ijh vcrfion of 
that commentary is now fubmitted to the public. 

Before the Tranflator proceeds to give an account of this work, it 
may be proper to fay fomething concerning' the Laws of which it treats. 


Tiie 
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The Mujfuhnan Law proceeds, in its determinations, upon two 
grounds; tlic text of the Koran, and the Sonna, or oral law, corre- 
I'ponding with the Mijhna of the Jews. 

The Koran (or, as it is more commonly termed, Al Koran)^ is 
confidcrcd by the MuJJiilmans as the bafis of their law ; and is therefore, 
when applied to judicial matters, entitled, by way of diftindion, al Sharra^ 
or THE Law, in the Lmc manner as the Pentateuch is diftinguilhed by 
the Jews. 

Who was the real Author of this extraordinary compound of decla- 
mation and precept, muft for ever remain a matter of uncertainty, fincc 
on this point much ditfercnce of opinion obtained, even ai^ong the car- 
lieft opponents of Mohammed and his pretended million.— That this 
extraordinary perfon, however, was himfelf the principal projehhr, is 
beyond difpute, although it be probable that he received much adiflance 
from others in the compofition of it. — By all orthodox MuJ^ulmanSy the 
original is believed to have exilled from eternity, inlcribcd on the tablet 
of the divine decrees, which Bands dole by the throne of God, and 
contains the prcdeBincd Ltc of men and things. — From this tablet a 
copy of it is loppofed to have been taken by the angel Gabriel, and 
conveyed to the S'lmma Asjl, or loweB heaven, where it was by him 
revealed to the Prophet in various portions, and at different times. — In 
fad, it was delivered by Mohammed piece-meal to his followers, accord- 
ing as the occafion didated, or as any particular emergency required : nor 
was it arranged together, in its prefent form, until the reign of his friend 
and fucccll'or, the KhaJtf hv,oo Bekr, who ordered the whole to be col- 
leded from the leaves or (kins on which the pallages had been written, 
and alio from the mouths of Inch of the lurviving companions of the 
Prophet as had committed them to memory, and inierted in one volume, 
but without any regard to the order of their original promulgation. — 
Much dillercncc, however, was foon perceptible in the feveral copies of 
. 6 this 
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this work; wherefore Othman, the fecond fuccecding Khalifa to re- , 
medy the growing evil, directed a number of copies to be tranfcrlbed 
from thfs of Aboo Bekr, and ordered all others to be deftroyed. — The 
precepts of the Koran are of two deferiptions, prohibitory and in- 
junttive. In the application of them to pradtice they are always con- 
fdered as unqueftionable and irrefragable, except where one palfagc 
has been contradidted, and confequently repealed, by a I'ubfequcnt pal- 
figc, fome inftances of which arc cited in the courfc of this Commen- 
tary. 

SoNNA is a word which (among a variety of other fenfes) fignifics 
cujlom, regulation, or Inflllute. The So?ma (or, as it is exprcfl'cd among 
the Arabs, lyr way of diflindlion, Al-Sonna) ftands next to the Koran 
in point of authority, being confidered as a kind of fupplemcnt to that 
book. It forms the body of what is termed the o/vz/ law, bccaufe it never 
was committed to writing by the Arabian Legiflator, being deduced 
folcly from his traditionary precepts or adjudications, preferved from hand 
to hand, ‘by authorifed perfons, and which apply to many points of both 
a fpiritual and temporal nature, not mentioned or but fligbtly touched 
upon in the Koran. — Thefe traditions * arc divided, by the Muffulman 
commentators, into two clafles : I. the fimplc fayings of the Prophet 
from his own uninfpired judgment ; II. fa}' ings from divine infpiration. 
The former arc termed Hadees Nabwee, or traditions of tlic Piu)I>het ; 
the latter Hadees Koodfee, or divine traditions ; and both have the force 
of laws. — After Mohammed’s death, they were at firft quoted by his 
companions merely in order to udecidc occafional difputcs, or to rcflrain 
men from certain actions which tnc Prophet had prohibited : and thus, 
in procefs of time, they became a flandard of judicial determination. 'The 

* The Trandator, fpeaking of the Sonna, pfes the word Iniiliiion^, in compliarKC wilh 
cuftom, which, among Europeans, has applied this tcini to all the oral precepts, Ac. of Mo- 
HAMMED. — Hadees (pronounced, among the al>s^ Hadeeth) properly lignifics an ocAur^rtice 
or event, Mujfulman commentators define it to mean an einanailon^^ and unJeiiLmd 

it particularly in this reiife when applied to the fayings or adioiis of ilicir iVophet. 
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firft collecflion of them was made in the Khalifat of Ai.ee ; and, in after 
times, many pious men employed themfelves in making thofe collec- 
tions. — There are, hefides thefe, a multitude of traditions cite^ by the 
Mifuhnan commentators, concerning the a£ls and fayings, not only 
of their Pkopjiet, but alfo of his Companions and immediate Tuc- 
ceflors ; which, though not of equal authority, are neverthclefs admitted 
to have fome weight as precedents in judicial decifions, when not re- 
pugnant to rcafon, or contradided either by the Koran or the Sonna. 
Upon the Sonna a great number of volumes have been written, under the 
titles of Sonnan Rawfat +, and Hawddees fcvcral of which are 
quoted in the courfc of this work, and will be more particulatly men- 
tioned when we come to treat of authorities. 

Practical Divinity, alfo, is admitted to have its due weight in judi- 
cial determinations, even among the orthodox. As ufed by the Mujuhnan 
Tanvyers, it chiefly confifts of cafuiflry, and analogous applications to, or 
dcdiuflions from, cafes already determined upon by tlic more certain ftand- 
ards of the Koran or Sonna ; the nature of which will be more fully ex- 
plained by the perufal of a fingle page of the work than by any illuftratioii 
that could be olfcrcd. 

II AViNf; flatccl thus much with rcfpctSl to the foundations of the 
Miifjulman f^AW, wc fhall next endeavour to account for thole va- 
rieties which at prcicnt appear in the fuperftru6lure ; — but before we 
proceed to this it will be proper to enter into a Ihort detail of the events 
in which originated the fiift great fchifin among the followers of Mo- 
il am MED. 

Had the inipoflor of Mecca left, at his dcceafe, any male heirs, it is 
pviffhlc that the dillinftion t6 which he role would have been tranlmitted 
w ithout quedicn to his pollcrity. In this however he was difappointed, 

• liAauies. t Reports, 'rraditions. p Occurrences. Emanations. 
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his five fons having all died in their infancy. — He had indeed four daugh- 
ters b)^his firft wife Khadija, of whom one alone furvivcd him, his 
favourite Fatima, the wife of Alee; but a female was univerfally 
deemed incompetent to be the leader of the faithful. 

Alee *, as the neareft relation of the prophet, the hufband of his 
daughter, and the lineal chief of his family, afpired to the fuccellion, with 
hopes founded not lefs on his perfonal merit than his conjugal and here- 
ditary claims. — When Mohammed was feized with his laft illncfs, his 
fon-in-law probably expeffed a nomination in his favour. — His views 
however were fruftrated, and his pretenfions for the prefent defeated. 
— Aysha f, the ftepmother of Fatima, had always entertained an anti- 
pathy againft him ; and, by exerting her influence with the dying Pro- 
phet, eafily prevented him from making any declaration which might 
determine the Mujfultnans in favour of the defeendant of Hasmim. — 
From this circumftance, on the deceafe of Mohammed, his followers 
became divided into feveral fadlions. — The people of Medina were de- 
firous of raifing Saad, one of their countrymen, to the dignity of Imam, 
or chief ; whilfl; the Meccanites, confidering his advancement as fub- 
jcfling them to a foreign domination, declared their intention of elcding 
a chief among themfelves. — Had fuch a defign been carried into cfled, it 
muft, in its confequences, have deftroyed altogether the newly eftabliflicd 
religion ; and by crufliing the rifing empire of Ijlamifm in its infancy, 
would have reftored the Arabs to their primitive barbarifm and idolatry. — 
The prudence or policy of Omar, and fame other of the principal com- 
panions, interfered ; and they propofed, in order to avoid the tlangerous 
fchifm which this muft occafion among the Miijfulmans , that all parties 
ftiould, without diftindion, unite in the eledion of a fucceflbr to tlie 


* ALEE Bin AbeeTalib, coufin German of Mohammed, and, with him, defeended 
from Hijhim Abdalminaf, from whom the Hajhimee tribe derives its title. 

t The daughter of Abts Bekr, lliled, by the Mohammdans, OM tl M.WMENEEK, or Moihtr 

Faithful, 
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Prophet, who as fuch Ihould be univerfally obeyed.— The matter was not 
fettled without much contention : but at length Aboo Bekr, th^ father- 
in-law of Mohammed, who had exerted himfclf as a mediator among 
the difputants, was unanimoufly cle<flcd by the elders^ aiid acknowledged 
by the people. — It was in vain that the H^Jhitnees^ and other partizans 
of Alice, vehemently oppofed this defeafance of his right, and obftinately 
maintained that he alone had an indifputable and exclufive claim to fuc- 
cecd, as well on account of his near relation to Mohammed, as becaufc 
of a declaration of the latter to that effect *. — ^Their remonftrances were 
difregarded, their clamours drowned amidft the acclamations of the mul- 
titude, and they were compelled to remain fatisfied with refufing to 
acknowledge the Khdlif. 

Ai.EE himfelf retired from the feene of his mortification, and fuftained 
the difappointment of his ambition with filent difguft; nor did he pay his 
homage to the appointed “Commander of the Faithful” until 
feme time after, when the death of his wife Fatima had w'eakened his 
party, and he perceived that a perfeverance in his diflent might indeed 
create ftrife, but could not be produilive of advantage. 

Within little more than two years after his elevation, Aboo Bekr, 
finding himfelf attacked by a mortal diftemper, nominated Omar to be his 
iuccclil)r, who accordingly afl'umed the title without oppofition, and after 
a mofl: luccefsful and victorious reign of above ten years, died of a wound 
he received from one Firooz, a Perjian flave, whom he had offended by 
a farcaftic oblcrvation concerning a fuit which the flave had referred to 
his tribvinal. — When dying, Omar refufed to appoint any particular fuc- 
ccllbr, declaring the Khalifat to reft among fix perfons, who (hould 
fuccecd to each other agreeably to the order of their election or ballot ; 
namely, Ar.EP, Othman, Saad, Abdulrihman, Talha, and Zo- 
uAiR. Of thel’c Abuulrihman agreed to forego his right altogether, 

* The {lory cited by the partizans of Alee, on this occafion, is related at length, in treating 
01 the term AlmvHi* (See Manumission, vol. I, p. 425.) 
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provided he might have the privilege of naming the fucceflbr to Omar % J 
a propofal to which all his colleagues aflented, except only At-ef., who 
took this opportunity to urge his fuperior and exclufive prctenfions to 
the Khalifat. Abdulrihman, however, notwithftanding his oppofi- 
tion,' being fupported by his four other colleagues, offered the Khalifat 
to Othman, and he was proclaimed and recognized as fucceflbr to the 
Prophet, and fovereign of the Mujfulmans.' A fee, on this lecoml 
defeat, a£ted with a moderation which, however laudable in iticlf, was 
much blamed by fome of his adherents. He paid his homage to Othman 
without murmuring, and appeared content to fubmit to the lyccefs ot hi-; 
competitor. 

If Othman was really deffrous of the rank which he had thu 
attained, he exhibited a powerful inftance of the deliifions of ambition! 
Whilff: his armies were extending the empire of IJlam in every dircclion, 
and penetrating into KJjorafan and Mauritania, the v’enerable KhliliJ found 
his reign difturbed by inteftine commotions, and his peiTon expofeJ to 
the violence of faction. His declining age had unnerved his arm ; he 
was unable to hold the reins of dominion with the ffeady hand of his pre- 
deceflbrs ; and he, perhaps too late, difeovered that he had undertaken 
a talk to which he was unequal. — The governors of his provinces, cm 
couraged by the growing imbecility of their prince, plundered and op- 
prefl'ed thole whom it was their duty to cherilh and proteff. — He had 
difoblio-ed Avsha, “ the Mother of the Faithfue,” who excited a 
powerful cabal againff: him at Meixa, whilff Alee and his dilcontented 
Hafloimites connived at, perhaps inflamed, thele dilbrders. The mal- 
contents at length being joined by the deputies from the oppreffed labjcbfs 
of Egypt and Syria took to arms, and Othman found himfelf bcficgcd 
in his own palace. — Superffition and refpe<fl; for a time withheld the aflad- 
ants. Their fcruples, however, were fopn overcome : they forced the 
gates ; and the unfortunate Khalif expiated his errors or his w'cakncls by 
his blood. 
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Thf. infurgents, upon the murder of Otiiman, made Alee an offer 
of the Khalifat ; whicli, with the confent of his colleagues Talha 
and ZoifAiR, (already mentioned,) he accepted. — He was public^^ pro- 
claimed Kbiilf within a fliort time after, and at the diftance of twenty- 
four Years from the period of his firft alpiring to that dignity. • 

In obtaining, however, this long-fought objeft, Alee foon found 
binifrlf embarked upon a tempeduous ocean, and the ftorm ended only 
w ith his life. — Confeious that the concern he was generally, and perhaps 
julHy, fulpeelcd to have in the death of Otiiman would not fail to alie- 
nate from him all thole who were connedted with that Khalf^ or whom 
he liad a.lvanced, one of his full deps was, to etfedl; a general removal of 
the governors who had been appointed by his prcdcceflor. This bold and 
dungcrouo incai'urc excited much difguft in all the provinces, but more 
particularly in S\nia, where Moaviah, to whom the care of that region 
had been entrufted by Otiiman, and who was nearly related to him, 
excited a flrong party againll Alee, and openly declared his refolution of 
avenging upon him the death of his kinlman. At the fame time Talha 
and Zor.AiR were difgufted with Alee, becaufc of his having refilled to them 
the governments of Koofa and Bafra\ and underftanding that Aysha, the 
widow of Mohamnu’J, had retired from Medina (then the feat of the 
Khalifat ) to 'Mecca, folknvcd her thither. At Mecca a powerful fadtlon 
was excited againlT: Klee, particularly among the tribe of Ommiah; and 
thefe being joined by the dilmillcd governors of the provinces, and hav- 
ing Jv/ha at their head, colleifled a powerful army, determining to 
<!c| ole Alee by force, and let up Moaviah as Khlilif in his room. — 
'f bus was excited the firlt civil war among the Mujfulmans ; and hence 
originated the dilfenfions which have ever fnice obtained between the 
opponents of Alee and Ins adherents. 

Alee, with undaunted refeSution, faced, and for the prefent repelled, 
the threatening form. He met the infurgents, and, after a bloody con- 
fliift, gawe them a complete overthrow, in which Talha and Zokair 

were 
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were fljin, and Aysha taken prifoner, whom the Khalif treated with 
the utmofl refpeft, and fent her back, with honourable attendance, to 
Mecca. ^ 

After this vi(5lory, Alfr remained complete o{ ^^rab la. But 

he Hill found himlelf oppofed by a powerful party in Syriu\ for Moa- 
VI AH, having retired to DafnafeuSy and being there joined bv all the 
relations of Otiiman, was publicly acknowledged by thoic as K/jc/iJ' 
and Commander of the Faithful* 

Perhaps the mere effort of a faftion at Damafeus would not, of 
itfclf, liave availed to fliake the throne of Alee, confirmed as it was 
by his recent fignal fuccefs. But the pretentions of his competitor were- 
fupported, on this occafion, by the celebrated Amkoo ibn nl As, the 
motl: puiffant and popular of all the Mufulman commanders. This ciiicf- 
tain had conquered Egypt during the Khalifat of Omar ; had afterwards 
been recalled by Othman ; and, at the period of his death, and the 
inveftiture of Alee, commanded in Palcjiinc. 

To gratify feme particular refentment againft the fon-in-law of the 
Prophet, or, more probably, induced by his attachment to tlic houfc 
of Ommiaii, he repaired from Jcrufalcm to Daniafcusy aiid took the 
oaths to Mo AVI ah. He pledged himfelf to obey and maintain the ufurper 
as the only true and legitimate leader of the Faithfuj.. Such was 
his influence that the multitude immediately joined their acclamations, 
and flocked to the ftandard of the Syrian Khalif The civil war was 
tints rekindled. The armies of the contending Khalijs prepared i'or 
battlc, and Alee was once more on the point of defeating his enemies, 
v’hen they were faved by the ftratagem of faftening iomc Korans to the 
ends of their ipears ; for the troops of Alee, beholding the facicd volumes 
thus expofed, could not be prevailed upon fo advance to the encounter. 
Soon after thefe proceedings a truce was agreed upon, and the com- 
petitors engaged to retire to their relpe£live capitals, Kofa and Danjap 
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( us, leaving their claims to be decided by a reference, to the award of 
wliich cacli party bound himfelf to adhere. 

Amroo was appointed referee on the part of Moaviah, and the lefs 
artful A BOO MoOsa on that of Alee. In the courfe of their conferences, 
Amroo had the addrefs to perfuade his co-arbiter that, in order to reftore 
peace to the Mujfulmans, it was abfolutely necefl'ary to depofc both their 
principals, and to cledl a KbMif who Ihould meet the approbation of all 
parties : and for this purpofe a tribunal was erefted between the tw'O 
armies. Aboo Moosa firft mounted, and proclaimed the depolition of 
Alee and Moaviah. Amroo fucceeded him, and announced Moa- 
viah “ as the legal KhM'tf, who had been nominated by Othman, and 
“ flood pledged to revenge his blood.” The friends of Alee, fup- 
pofing this to be done with his connivance, retired from the place afto- 
nilhed and difeouraged. When 'recovered from their confufion and 
luiprife, the compromife was declared void. Each party proceeded to 
vilify and excommunicate the other ; and the anathemas uttered on this 
occalion have continued to be folemnly repeated ever fince, in the 
mofques of the refpeftive fc£ls, as one of the offices of religion. The 
war was refuraed with greater fury than ever. Amroo was difpatched 
into Egypt with a confiderable force, and feized the government of that 
province in the name of Moaviah. The Muffulmans, inftead of leek- 
ing foreign enemies, turned their fwords againll each others breafts ; and 
the power of their empire was likely to periffi by an internal difeafe, when 
an event took place which, for the prefent, put an end to the contefl, 
and rellored peace, if not unity, among them. 

Three of the Kharegites (infurgents againfl Alee) happening to 
meet at the temple of Mecca, difeourfed concerning the many friends 
and companions they had loft in this fruitlefs war, and deplored their 
deaths, as well as the danger" which threatened the general caufe from a 
continuance of thofe unhappy divifions. — One of them at length, in an 
extafyof fanaticifm and defpair, propofed to end fliefc troubles at once 
by the death of Alee, Moaviah, and his friend Amroo. — His tw'o com- 
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radcs immediately agreed to take their fhare in this defperate cntei prize. 
— They prepared their daggers, and proceeded,— one for Damafcin, 
another f|or Egypt, and the third for Koofa-, each fully refolved to facn- 
fice his allotted vii‘dim . — 7 he event proved that their detei niination was a^ 
firm jis their undertaking was dclpcratc: but one only luccceilcd. The 
firfl:, having arrived in Egypt, midook the perlon ot Amiioo, and ftabbed 
another who happened to prefide that day in the character of hmim in his 
ftcad;— and on being condiu'ded to puniihmcnt, latislicd himlelt wuh 
exclaiming, “ I intended to hrike Amroo, but God willed it Ihould be 
“ another.”— The lecond repaired to Damafeus, there wounded Moa- 
VI AH, but not mortally, and was fufl'ered to live long enough to dil'cover 
the confpiracy.— The third accomplilhed his fanguinary purpofe. -I lav- 
ing arrived at Koofa, and engaged two afiiflants, he, on biiday the 
I7°h of Ranman, A. H. 40, waylaid the Khhlf as he was going to the 
KloJ^ue, and gave him a wound, of which he loon alter died. 

Thus perilhed Alee, after a fhort and turbulent reign of lour years 
and nine months.— His partizans, however, were not dilinaycd by this 
event.— The murdered feveral children by nine dliferent wives; 

the two cldeft, Hassan anrl Hoosein, by Fatima the daughter of 
Mohammed, during whofc lifetime he contraded no other marriage. 

Hassan was by his adherents proclaimed Khali f on the death of 
Ills father; but Moaviah, who had affumed the dignity of Khalij ^ in 
Egypt and Syria fome time before, was in polfcHion of thole countries, 
and refilled to acknowledge him on account of the fufpicion which .at- 
tached to him as being concerned in the death of Otiiman.— Ilcncc a 
new competition arofe, which could not have failed to rekindle the llamc 
of war, had not Hassan, who inherited more the pn-ty than the veilour 
of his predecelfor, and was more ambitious to diflinguilh hlmfcll in the 
performance of religious ceremonies tlian in the lupport of his regal pre- 
tenfions, agreed to relinquilh his claim in favour of his rival ; and thus 

was transferred the dignity of the from the tribe ol Hasiiim to 

that of Ommiah. 


Hassan, 
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I Iassan, upon refignlng Khalifat ^ retired to Medina^ and there 
lived in privacy until A. H. 49, when he died, poifoned, as the Shiyas 
..iledge, bv his wife, at the inftance of Moaviah, who dreaded the polli- 
lahty of his renewing his pretenlions. 

• 

IloosKfN poflefled a larger portion of the martial fpii it of Ai.f.r than 
Ji'.s elder brother; but his fate was not more fortunate. — On the death ot 
Moaviah, having refuted to acknowledge his Ion \ itzEKO, (who luc- 
cccdcd to the Khalifat^ A. H. 6o,) he was conflraincd to retire tor 
tafety from Medina to Mecca, whither the people of Koofa, who were 
ftrongly attached to the family of Alee, font him an invitation to join 
their itandard, after having proclaimed him tlie only lawful Khalij, 
and declared Yezeed to be an ufurper. — Yez1';ei), underftanding that 
Hoossein had accepted this invitation, and tut out from Mecca tor 
Koofa, difpatched Oiieydoola,. one of his commanders, to intercept 
him ; and Obeydoola, meeting him palling over the plain ot Ker- 
balla, with only Icventy-three of his family and attendants, cut to pieces 
the grandfon of the Prophet and the whole of his feeble party. — In this 
indilcriminatc matlacrc alfo perithed tour other fons ot Alee, namely, 
Audoola, Abbas, Otiiman, andjAFiR, together with one or more of 
his daughters. — The wretched remains of his family were afterwards 
Wought before Yezeed, who was advifed to feize the prefent oppor- 
tunity, and to cut otF all future caulcs of difturbance, by extirpating this 
remnant of the Prophet’s defeendants. — This flagitious propofol filled the 
Khalif with horror. He repented of the blood which had been already 
thed, execrated the fonguinary obedience of Obeydoola, and difmiffed 
the captives with honour to the tomb of their father at Koofa. 

From this period the poftcrity of Alee funk into obfeurity and intig- 
nificaace, except in the ej^es of their feftaries.— -Their defeendants, 
however, under the title of Seyids, have fpread over India, Ferfia, furkey, 
and the northern coaft of Africa, are held in veneration by the multitude 

as 
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as inheriting the blood of the Prophet, and have frequently excited tht' 
jeafoufy of the reigning princes of Arabia and Turkey. — In Perjia and 
particularly, memory of Alee and his fons is cherilhed, among 
the people, with a veneration approaching to idolatry ; aiiJ the latter 
country exhibits fome ftriking inftances of the force of this partiality, 
which pofiibly a long lapfe of time, inftead of weakening, has rather 
contributed to ftrengthen. — The Mujfu/man Princes of lUNDOSTAN 
are, in general, Soonis^ as well as moft of their chief men, the heads of 
the law, or the minifters of ftate, whilft the great body of Mohanwic- 
dans., being defeended from a Perjian ftock, or from the profelytes of the 
firft Mohammedan conquerors, adhere rigidly to the principles of the 
Shiyas. — The Nizam^ one of the moft powerful and independant of 
thofe princes, cannot attend public worfhip in the JUmd mofquc of his 
capital (Hydrabad) becaufc of the Anathemas weekly uttered there againft 
the ufurping Khhlifs of the houfe of Ommiah, — At Lucknozv, on the 
tenth of Moharrim., the effigy of Omar (who, as being the fird: pro- 
pofer of an cle<fl:ive Khalifat., in prejudice to the right of Alee, is re- 
garded by his adhereiits with particular abhorrence,) is fet up, filial 
with fweetmeats, as a mark to fhoot arrows at ; and, after being 
iifcd with every fpccies of indignity, is torn to pieces, and its contents 
devoured by the enthufiaftic votaries of Alee. — T his day is throughout 
thefc regions obferved as the anniverfary of the death of HoJJ'ein and his 
brethren, and celebrated by fongs and proceffions. The magnificent Mau- 
/oleums erected to the memory of thefe illuflrious martyrs arc ftill 
vifited by their adherents, who regard this token of refpeft as fcarccly Icfs 
meritorious than a pilgrimage to the Kdba itfelf ; and the real or fidi- 
tious defeendants from this facred flock have, at different times, made 
their affinity to the Prophet a pretext for afiliming the regal or pontlficar 
authority in Syria and Africa. — They claim, moreover, a certain pre- 
eminence, and exclufive privileges, to fome of wliich they arc admitted, 
even in Turkey., where the memory of Al^e Is leaf! rclpct^l;ed, and the 
pretenfions of his line to the Khalifat utterly denied. — A few flight traces 
of their affumed fuperiority may be difeovered in this commentary". 

VoL. I. c Thus 
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^ Thus early divided on a fubjeft which involved at once the interefts 
of individuals, and the prejudices of fuperflition, it was not to be ‘ex- 
pected that the followers of Mohammed Hiould long continue to ojjfervc 
an uniformity of praClice or of doCtrine. — The firft controverfies began, 
of courfe, between the retainers of Alee and their opponents. When 
the contcziding parties proceeded openly to anathematize each other, the 
mutual change of heterodoxy was not confined merely to the appointment 
of an Jmdm, but fooir advanced to comprehend the expofitions of the 
Law in other matters both of fpiritual and temporal concern. Each 
faction reproached the other with difbelieving, perverting or mifunder- 
ftanding, the facred text of the Koran. — Notwithftanding the pious 
attempt of the Kbdlif Othman to reftore a literal uniformity in the 
feveral copies of this work, (as already noticed,) fiill, from the nature of 
the compofition, as well as from the character in which it was pre- 
ferved, there was abundance of room in many places for a variety of 
conftruCtions, independant of any particular intereft which might miflead 
the underftanding, or at leaft the inclinations, of mankind. — Its coiir 
tents are diftinguilhed under two heads, the or pcrfpicuous, 

and the or enigmatical, the latter of which each commen- 

tator might exjdain in the way moft agreeable to himfelf, or beft 
coinciding with the tenets of his particular feCt. — The whole was, more- 
over, committed to writing in the Koreijh character, the Arabic, into 
which it was afterwards tranferibed, being of later invention ; and as this 
laft was deflitute of vowels, the fenfe of courfe depended much on the 
pronunciation of the Mokris, or readers, whence, upon the introduCliou 
of the vocai points, a variation took place in the copies, according to tlte 
manner of the reader upon whofe authority thefe were inferted.. 

The traditions alfo opened a copious field for difputation. No au- 
thentic collections of them having been compiled until all or moft of 
the Prophet’s companloirs wVire dead, they cxifted, for above a century, 
merely in the memories of the Arabians. Thoufands were of courfe pro- 
mulgated by their leaders as the occafion or die pafllon of the moment 

happened 
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happened to dlftate ; they fwclled into a number exceeding all poflibility of 
belief*: every colleiftor afl'umcd the right of erecting to himfclf a ftandard 
of fele£tion: none would or could believe in all; and Ibme boldly tlific- 

garded or rejeded them in ioto, as alFording no authentick rules for faith 

• 

or condud. 

From thefe circumflances attending their authorities, the difputants 
found an ample field on which to exercilc their polemical talents. — This 
literary warfare was indeed, for fome time, confined to the original 
caufes of their difagreement ; and, excepting thole, they touched merely 
on points of a fpeculative defeription. — This, however, opened the way to 
the various heterodoxies of the fcholaflic divines. Abflraded fubtleties and 
metaphyfical diftindions were, by degrees, fubflituted for the precepts of 
the Law ; and the controverfial fadions became divided and fubdivided 
into parties innumerable. 

It is proper, however, to remark, that a difference of tenets did not 
enter into judicial decifions until upwards of a century after the death 
of Alee, when it was occafioncd by the defedion of IIaneefa from 
the party of the Shiyas, of which more fhall be laid when we come to 
fpeak of that dodor. 

In Hating thus much, we have endeavoured to give a fummary view 
of the firft great fchifms in JJlamifm ; but we have only ventured to Iketch 
an outline of the pidurc, without any reference to collateral events, the 
recital of which is more properly the province of the hiflorian. — Having 
difmiffed this topic, we proceed to give fome account of thole eminent 
perfons whofe difcuflions occupy a confiderable portion of this work, and 
whofc dodrines and opinions are generally admitted as of binding authority 
at the prefent day, 

♦ Abi Daood has left a felctflion of 40,000 out of 500,000 ; and Idn Hanbal gives us, in 
his Mojeuincd^ 37)000 out of 750,000 of thofc real or pretended precepts of the IVophet. 

In 
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' In every fyftcm of religion Orthodoxy and Heresy are merely 
relative terms. Mankind, however, have in general agreed to confine 
thefe difiindions to points of fpiritual doflrine. 

The Mujfiilmans who afliime to themfelvcs the diflindlion of ortho‘ 
dox*, arc Inch as maintain the raoft obvious interpretation of the Koran, 
anti the obligatory force of the traditions, in oppofition to the innova- 
tions of the fedlaries ; whence they are termed Soonis, or traditionifts.— 
Although differing confidcrably in their legal conclufions, and in the ap- 
plication of the Koran and the Sonna to temporal matters, yet they 
unite in rejeding the fpeculations of the fcholaflic divines;— and fome of 
them condemn the ufe of fcholafiic divinity altogether, as tending to dc- 
flroy the foundations of religious belief. — Concerning thefe we fhall be 
ibmewhat more particular, as their difeuffions occupy a confidcrable part 
of this work, and it is their opinion alone which is admitted to have any 
weight in the determinations of jurifprudence. 

The orthodox fe«fts arc four in number — the Haneejites, the M^lekiteSy 
the Shafe'iteSy and the Hanbalites — who are all Soonisy or traditionifts. But 
although they equally afliimc the name of tradiiionijlsy they do not all equally 
adhere to the Sonna ; for there is this charafteriftic diftineftion among 
them, that the firft, in determining upon cafes where the Koran affords 
them no pofitive precept, are guided principally by their own judgment, 
examining and deciding, in moft of thele inftances, according to the rules 
of practical divinity; whereas the three others adhere more tenacioufty 
to the precedents left them by the Prophet. On this account the Hanee- 
fites are by fome writers, for diftintftion fake, termed Ahl Keeas, or the 
folloxvcrs of reiifon, and the others Ahl Sonnay or the followers of tra- 
dition. 


• The word erthotiox, as here ufed, is confined purely to a juftnefs of thinking in fpiritual 
matters, concernkig which the opinions of thofe four fe£is pcrfeftly coincide, the diffsrences 
among them.. relating folely to their expofitions of the temporal Law, 
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TffE founder of the firft fedl was ItTidm Aboo HJNEEFA Naoman 
Bin Sabit, who was bora at Koofa, the ancient capital of Irak, 
A. H. 8o, A. C. 702, at which time four of the Prophet’s companions 
were^flill alive*, from whom, however, it is related, that he never re- 
ceived any inftru< 5 tions or traditional knowledge. 

Haneefa is confidered, by the Mohammedans, as the great oracle 
of jurifprudence, he being the firft among them who attempted to argue 
abftracftedly upon points of Law, and to apply the reafon of men to the 
inveftigation of temporal concerns. — They are accordingly lavifli in his 
praife. They even trace the origin of his eminence to a period antecedent 
to his birth, and fuppofe him to have been aftifted by the peculiar favour 
and influence of Heaven ; for it is related by the learned Inayet-Ibn 
Hamed, that his father, when yet a child, being prefented to Alee, 
received his blefting, the Commander of the Faithful at the fame time 
declaring, that “ from his body ftiould fpring a light, which fhouki dif- 
fufe its rays throughout all the regions of Islamism.” — However well 
or ill founded this anecdote may be, his early youth is faid to have been 
marked by a ftrong predile<ftion for ftudy, an uncommon acutenefs of 
underftanding, and an unremitting but cheerful piety, equally removed 
from the gloomy aufterlty of the bigot, and the frigid indifference of the 
fenfualifl. — Haneefa was educated in the tenets of the Shiyas. He 
received his firft inftrudfions in jurifprudence at Bagdad^ from Imdm 
Aboo Jafir, an eminent do<ftor of that feeft, and heard traditions chiefly 
from Abdoola Ibn al Mobarick, both of whofe authorities he fre- 
quently quotes.;;; — Aftcr having finifhed his ftudies, and gained confidcr- 
able reputation at Bagdad^ he returned to Koofa^ and there diftinguifhed 
himfelf by feceding from his mafter Aboo Jafir, and teaching civil law 
on principles repugnant to thofe inculcated by that doctor. His defec- 
tion indeed is, by the S/jyaSy attributed to motives wlilch, if true, diveft 

* Viz. Aks Ibn Malik, of Bafra\ Abdoola Ibn Agfa, who lived in Koofa \ Sihl 
Ibn Saad, rcfiding in Madina ^ and Jl/00 Yoofil Ibn-Wasila, who refidcd in A^ecca, 


him 
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him of the meiit of proceeding in this upon internal convi£tion. They 
relate that Aboo Jafir’s eminent piety, learning, and aufterity of 
manners, having attached to him a confidcrable number of followers, 
the incrcafc of Iiis reputation alarmed the reigning KhUif, who, iri order 
to dedroy liis credit, gained over Haneefa, by promifing to fupport, 
with alt the influence of government, his opinions and decifions againft 
thofe of Jafir ; and that Haneefa, allured by the offer, quitted his 
preceptor, and inftituted a fchool in oppofition to him. Whether they be 
correft in this ftatement or not, it is certain that the diflTenfion which 
took place between thefe eminent lawyers is confidered as the origin of 
the ditTerent tenets of the Shiyas and Soouts in jurifprudence ; and as the 
habits of mind mod: early acquired are feldom to be entirely fubdued, the 
little attention which (comparatively with the other Soonis) Haneefa 
pays to the precepts of the oral law may perhaps be attributed to the 
inflrudlons which in his youth he imbibed from Aboo Jafir. — He is 
deferibed of a middling flature, a comely countenance, and pleafant con- 
verfation ; harmonious in his voice, of an open and ingenuous difpofition, 
and kind to excefs to his relations and friends, admitting none to his fo- 
ciety but of the heft charaaer. Such a difpofition and condud necef- 
farily fecured to him the univerfal efteem, whilft his polemical abilities 
gained him the reverence and admiration of his difciples ; as may be col- 
lefted from an anecdote which is recorded by Shafei, in the Introduaion 
to his Ofool, where he relates that, inquiring of Malik, “ Whether he 
“ had ever fecn Haneefa r” he was anfwered by that dodor, “ Yes; 
“ and he is fuch a perfon that if he were to alTert a wooden pillar 
“ was made of gold, he would prove it to you by argument.” — Shafei 
himfelf, although diftering materially from him in his legal decifions, 
fays, in another part of the fame work, that “ No ftudy whatever 
“ could enable any man to rival Haneefa in the knowledge of the 
“ law.”— It appears, indeed, from the beft authorities, that he was 
a man eminently endowed with fcience, both fpeculatlve and practical ; 
pf a mild difpofition and tolerating principles ; pious, abflinent, cha- 
ritable. 
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ritable, and accomplifhed beyond all others in legal knowledge. — 
His diffidence is faid to have incrcafed with the extent of his acquire- 
ments ; and he has indeed afforded an inftance of infurmountablc and 
fcrupulous modefty, fuch as has been feldom recorded, but which twice 
expofed him to the mofl: fevere treatment from his luperiors, and pro- 
bably, in the end, fhortened his life. It is related that Hoodeyra, the 
governor of Koqfa^ importuned him to accept the office of Kdzee or judge, 
and, upon his perfifting in refufing it, caufed him to be fcourged for ten 
days fucceffively, with ten ftripes a day, until at length, being convinced 
of his inflexibility, he releafed him : and, fome years after, the KhUhf al 
Mansoor, having invited him to Bagdad^ tried, to prevail on him to accept 
the fame office, which declining as before, he was thrown into prifoii, 
and there confined until he died, A. H. 150. — He wrote feveral treatifes 
both of a civil and religious nature. — The principal of his fpeculativc 
works are, I. the Mafnad, meaning the fupport, prop, or pillar, in 
which are eftabliffied all the eflential points of IJIamifm^ on the authority 
of the Koran and the traditions.: H. the Ftlk-al^e/rny or orbit of fcience, 
a treatife on fcholaftic theology,, in which he expofes the various errors 
and contradiftions of the heterodox ; and. III. Mod/Zinty or the teac/jcr^ a 
fort of catechifm, fhewing the fuperior excellence and efficacy of Faith. 
His principal fcholars were Imam Auoo Yoosaf, and Imam Mohammed, 
of whom we fhall prefently have occafion to fpeak more particularly. — 
The feft of Haneeka at firft prevailed chiefly in Irak ; but his dodlrines 
afterwards fpread into Jljfyriay Africay and Tranfoxania ; and his autho- 
rity with refpecSl to jurifprudence is at prefent generally received through- 
out I'urkeyy 'Tartary y and Hmdojlan.^ 

The founder of the fccond orthodox fe£l was Lndtn Aboo Abdoola 
iW^JL/iCBiN Ans, who was born at Medina, A. H. 94, A. C. 716. — Living 
in the fame place With, and receiving his earlieft impreffions from Sihl Ibn 
Saad, the alhioft fble furviving Companion of MOHAMMED^ an 
ear witnefs of his precepts, and a participator in his dangers and exploits, 
Malik acquired the utmoft veneration Tor the traditions, to which 
he afterwards paid. an implicit regard through life. — He was indeed confi- 
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tkred as the moft learned man of his time in that fpecies of knowledge, 
and exerted his utmoft endeavours to procure reverence and rel|)e<St to 
thofc pofthumous precepts of the Prophet. — His felf denial and abfti- 
ncnce were remarkable, infomuch that he generally failed four days in 
the week, during which he denied himfelf even the moll ordinary indul- 
gencies. — He enjoyed the advantages of a perfonal acquaintance and fami- 
liar intercourle with Haneefa, although differing from him with refpe( 5 t 
to the abfolutc authority of the traditions. — His pride, however, was at 
leall equal to his literary endowments. — In proof of this it is related of him 
that when the great Khillif Haroon al Rasheed came to Medina, to 
vifit the tomb of the Prophet, Malik having gone forth to meet him, 
the /vi>a/^addreired him, “ O Malik ! I intreat, as a favour, that you will 
“ come every day to me and my two Tons Ameen and Maimoon, and 
“ inllruft us in traditional knowledge;” to which the fage haughtily 
replied, “ O Khalif ! fcience is of a dignified nature, and inftead of 
“ going to any perfon, requires that all Ihould come to it.” — The llory 
further fays that the fovereign, with much humility, alked his pardon, 
acknowledged the truth of his remark, and fent both his fons to Malik, 
who feated tliem among his other fcholars without any dillindion. — 
With regard to the traditions, his authority is generally quoted as deci- 
five.— In fafl, he confidered thofc as altogether fuperfeding the judgment 
of a Man ; and on his deathbed feverely condemned himfelf for the many 
decifions he had prefumed to give on the mere fuggeffion of his own 
reafon.— The Koran and the Sonna excepted, the only lludy to which 
he applied himfelf, in his latter days, was the contemplation of the Deity; 
and his mind was at length fo much abforbed in the immenfity of the 
divine attributes and perfedions, as to lofe fight of all more infignificant 
Objefts ! — Heirce he gradually withdrew himfelf from the world, became 
indifferent to its concerns, and after fome years of complete retirement, 
died at Medina, A. H. 179, A. C. 801. — His authority is at prefent 
chiefly received in Barbary, and the other northern Hates of Africa. — 
Of his works, the only onceupon record is the Mattd, which contains a 
review of the moll remarkable adjudications of the Prophet, — His principal 
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fcholars were Shafei (who afterwards hlmfelf gave the name to a IcO), 
Aboo Lais, and the learned Ibn Sireeh. 

The founder of the third orthodox fecfl: was Imam Mohammed Ibn 
Edrees al SH/IFKI, who was born at m Falcjiine, A.li. 150, 
A.C. 'j'-ji . — He was of the fame ftock with Mohammed, and is dirtinguiflied 
by the appellation of Imam al Motlcbiy or Korcljh Motlcbi^ bccaufe of his 
defeent from the Prophet’s grandfather Abdal Motleb. — He derived 
his patronymick title, or furname, Shafei, from his great grandfather 
Shafei Ibn Sahib — His family were at firft among the moft inve- 
terate of Mohammed' s enemies, and his father, carrying the ftandard of the 
tribe of Hashim, at the battle of Beder, was taken prifoner by the 
Mujfulmans , but releafed on ranfom, and afterwards became a convert to 
the faith.— Shafei is reported, by the Mujfulman writers, to be the mofl: 
accurate of all the traditionifls ; and if their accounts be well founded, 
nature had indeed endowed him with extraordinary talents for excelling in 
that fpccies of literature. — It is faid, that at feven years of age he had got 
the whole Koran by rote : at ten he had committed to memory the 
Matta of Malik ; and at fifteen he obtained from the college of Mecca 
the degree of a Mooftee, which gave him the privilege of palfing dcci- 
fions on the moft difficult cafes. — He palfcd the earlier part of his life at 
Gd^a in Palejline, (which has occafioned many to think he was born in 
that place,) there completed his education, afterwards removed io Mecca, 
zndi ezrat to Bagdad, A, H. 195, where he gave lectures on the tradi- 
tions, and compofed his firft work, entitled the Ofool. — From Bagdad 
he went on a pilgrimage to Mecca, and thence afterwards paffed into 
Egypt, where he met with Malik. — It does not appear that he ever 
returned from that country, but fpent the remainder of his life there, di- 
viding his time between the cxercifes of religion, the inftruftion of the ig- 
norant, and the compofition of his latter works. He died at Cairo, A. H. 
204, A. C. 826. Although he was forty-l'even years (rf age before he 
began to publifh, and died at fifty-four, his works are more volumi- 
nous than thofe of any other Mi(Jfulmaii doctor. — He was a great enemy to 
the fcholaftick divines, and moft of his produdiuns (efpccially upon iheo- 
VoL. I. d logy) 
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Icjgy) were written with a view to expofe their abfurdities, and explode 
their doctrines. — He is laid to have been the firft who reduced the Icicnce 
of jurifprudence into a regular fyftcm, and made a diferiminatory collec- 
tion of traditions. — A hmed Hanbal remarks that, until the time of 
‘‘ Shafet, men did not know how to diftinguilli between the traditions 

that were in force and thofe that were cancelled.” — His firft work 
was (as before mentioned) the Ofool^ or fundamentals^ containing all 
the principles of the Mufulman civil and canon law. — His next literary 
produflions were the Sonnnn and the Mefncd^ both treatiles on the tra- 
ditional law, which are held in high eftimation among the orthodox. — His 
works upon praftical divinity arc various; and thofe upon theology confift 
of fourteen volumes. — His tomb is ftill to be feen at Ca/rOy where the 
famous Selah-ad-deen ^ afterwards (A. H. 587) founded a college 
for the prefervation of his works and the propagation of his doftrines. — 
The magnificent mofque and college at Herat in Khorafan were alfo 
founded for the fame purpofe, by the Sultan Gheeas ad deen, at the 
inftance of the S/jofeites, who at one time were very numerous in the 
northern provinces of Perfta . — The re<fl is at prefent chiefly confined to 
Egypt and Arabia^ and however highly they may deem of his authority, 
it will appear in the courfe of the prefent work that his decifions in civil 
and criminal jurifprudence are feldom quoted by the doctors of Perjta or 
India but witli a view to be refuted or rejefled. — He firft fludied jurifpru- 
dence under the learned Mooslim Bin Khalid, head Mooftee of Mecca^ 
and accompliflicd hlmfelf in the knowledge of traditions from Malik 
in Egypt , — His principal fcholars were Hanbal and Zohari, the former 
of whom afterwards gave his name to a feft. — Shafei is faid to have been 
a perfon of acute difeernment and agreeable converfation. — His reverence 
for God was fuch, that he never was heard to mention his name except 

* Yoofif Bin Ayoohy entitled Sehh-ad-dem (the guard of religion) a native of Curdijlany 
who rofe to empire, and is well known in the hiftory of the CrufadeSy by the name of Sala- 
DIN. — He was a great admirer of Shafety and a ftrict follower of his rigid difciplinc. — He is 
therefore^ reprefented as an inveterate enemy to all fpeculations not conneded with the Koran 
or the traditions ; and he is reported to have put to death feveral who prefumed to broach opi- 
nions which were not llridly orthodox^ 
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in prayer. — His manners were mild and ingratiating, and he reprobated 
all unnecefl'ary morofenefs or feverlty in a teacher, it being a buying of 
his, that ‘‘ whoever advifed his brother tenderly, and in private, did him 
a fervice ; but that public reproof could only operate as a reproach.” 

• 

The founder of the fourth orthodox feft is Imam Aboo Abdoola- 
Aiimed Ibn II/INB/IL^ furnamed Shabdn al Maroo%ee He was 
born at Bagdad^ A. H. 164, (A. C. 786,) where he received his edu- 
cation under Yezeed Bin-Haroon and Yeheeya Bin Seyid. — On 
Shafei coming to Bagdad, (A. H. 195,) Ibn PIanbat. attended the 
lectures delivered there by that doftor, and was inftru^ted by him in tiie 
traditions. In procefs of time he acquired a high reputation from his pro- 
found knowledge of both the civil and fpjritual law, and particularly for 
the extent of his erudition with rcfpe<fl to the precepts of the Prophet, 
of which it is laid that he could repeat above a million. His fame began 
to fpread juft at the time when the difputes ran higheft concerning the 
nature of the Koran, which fome held to have exillcd from eternity, 
whilft others maintained it to be created. Unfortunately for Ibn Han- 
bat, the Khidif Motasim was of the latter opinion, to which this doc- 
tor refufing to fubferibe, he was imprifoned and leverely fcourged by the 
KlhVjf's order. For this hard ufage, indeed, he afterwards received fome 
fatisfuftion from Mootwakkit, the fon of Motasim, who, upon 
fucceeding to the Kbdljfat, iflhcd a decree of general toleration, leaving 
every perfon at liberty to judge for himlclf upon this point. This tole- 
rant Khdiif let the perfecuted dodbor at liberty, receiving him at his court 
with the moft honourable marks of diftiinftion, and offering him a com- 
penfatory prefent of looo pieces of gold, which, however, he refufed to 
accept. — After having attained the rank of a Mooktiddee f and Peijhwa 
he retired from the world, and led a rcclufe life for feveral years. He 

* Meaning probably Shepherd of the Marooziaks, name by which the people of a par- 

ticular region in PerfmvQ difiinguilhed). 

f A particular rank: among the learned. Literally exemphrd' 

J The title bellowed, in Ferfia, upon the leader of a fe£l. 
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died A. H. 241, A. C. 863, aged 77.— He obtained fo high a reputation 
for fanflity, that his funeral was attended by a train of 800,000 men and 
60,000 women ; and it is afferted as a kind of miracle, that on the day of 
his deceafc no fewer than 20,000 Jews and Chrijltans embraced the 
faith. — For about a century after his death, the fc£l of Hanbal Wiere 
numerous and even powerful, and uniting to their zeal a large proportion 
of fanaticifm, became at length fo turbulent and troublefome as to re- 
quire the flrong arm of government to keep them in order. — Like moft 
other fanatical fedts, they dwindled away in procefs of time, and are irow to 
be met with only in a few parts of Arabia. Although orthodox in their 
other tenets, there was one point on which they differed from the reft of 
the Mujfulmans for they afferted that God had adtually fet Mohammed 
upon his throne, and conftituted him his fubftitutc in the government of 
the univerfe ; an afl'crtion which was regarded with horror, as an impious 
blafphcmy, and which brought them into great difrepute. — This, how- 
ever, did not happen until many years after Ibn Hanbal’s deceafe, and 
is in no degree attributed to him. He publifhed only two works of note, 
one intitled the Mofannid^ which is faid to contain above 30,000 tradi- 
tions, feleded from 750,000; and another, a colledtion of apothegms, or 
proverbs, containing many admirable precepts upon the government of 
the paftions. — He had feveral eminent fcholars, particularly Ismael Bo- 
KHAREE, and Mooslim Ibn Daood. His authority is but feldom quoted 
by any of the modern commentators on jurifprudence. 

From the difciples and followers of thefe four great leaders have pro- 
ceeded an immenfe number of commentaries at different times, fome treat- 
ing of the civil, fome of the canon, law ; fome comprehending the appli- 
cations both of the Koran and the Sonna, others confined folely to the 
former, and others, again, treating purely of the traditions ; but all dif- 
fering on a variety of points in their conftrudtions, although coinciding 
in their general principles. t 

The Mujfutman courts of juftice, when not actuated by any undue 
influence, in deciding upon caufes confult, firft the Koran, then the 
8 traditions 
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traditions preferved in thofe colledlions, which are generally admitted to 
be authentic, and, next to thofe, the opinions of their moll: approved 
civilians. The two former lay down the principles, and the commenta- 
tors give the application. Without tliefe lall: indeed, the prcfiding ma- 
giftrfltes mull: be often at a lofs, or mull: depend folcly on their own 
judgment ; as it is impolliblc, in the infinite variety of human affairs, that 
the text of the Koran, or the traditionary precepts of the Prophet, 
ftiould extend to every particular cafe, or ff:ri£tly fuit all polfible emer- 
gencies. Hence the neceflity of Mooftees, whofe particular office it is to 
expound the law and apply it to cafes. The uncertainty of this fcicnce, 
in its judicial operation, is unhappily proverbial in all countries. In fome, 
which enjoy the advantage of an ellablilhed Icgillature, competent at all 
times to alter or amend, to make or to revoke laws, as the change of 
manners may require, or incidental occurrences render necellary, this 
uncertainty arifes pretty much from the unavoidable mutability in the 
principles of decifion. — Of the Muffulman code, on the contrary, the 
principles are fixed ; and being intimately and infeparably blended with 
the religion of the people, muft remain fo, as long as they fliall endure. 
Here, of courfe, the uncertainty is owing folely to the application of the 
principle, which will neceflarily vary according to the different tenets or 
judgment of the expofitors. In the Muffulman courts, therefore, the 
works of their great commentators arc particularly neceflary, both in 
order to give a furcr ftability to property, and alfo, that the magiffrate may 
avail himfelf, in his decifions, of the collected wifdom of ages. 

The expofitions of the MuJJulman law arc, in general, of three de- 
feriptions ; the firff: termed Ofool, treating of the fundamental principles 
of the law in matters both fpiritual and temporal, as derived from the 
Koran, — the fecond Sonnan, treating of the traditions, and of the rules 
and precepts of jurifprudeiice with refpe«ff to points not touched upon in 
the Koran, — and the third Fatavee, confifting fimply of a recital of de- 
cifions upon cales. Under thefe, and a variety of other appellations, 
fome thoufands of volumes have appeared at different times. Their au- 
thority is of weight according to the fuppofed merit of the work, or tlie 

rank 
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rank and bharafter of the author. Each, however, has its peculiar cha- 
rablcriftic, being (generally fpcaking) confined to fomc one branch of 
jurifprudciice, or receiving, in its conclufions, an unavoidable tinge from 
the particular tenets under the influence of which it was compolcd. 

» * 

To attempt a diflinbt analyfis of the various interpretations contained 
in the comments of even the orthodox writers, would require more time 
and labour than th« Tranflator has at prefent an opportunity of beftow- 
ing unit. He has indeed to lament that the fliort Iketch here exhi- 
bited, of the grounds and principles of Mohammedan jurilprudence, is fo 
inadequate to the ufcfulncls and curiofity of the fubjedt : but, diffident 
of his own abilities, and indilTerently I'upplied with the maj:crials which 
might enable him to do it juftice, he thinks it better (for the prefent at 
leal!) to wave entering upon a tafk in which to fail would be lels ex- 
culable than to be filcnt. Having therefore endeavoured, as far as the 
jiarrow bounds of a prefatory eflay would admit, to explain, I. the foun- 
dations of the Mujjidman law, II. the origin of thofe varieties w'hich at pre- 
fent appear in the cxpofition of it, and 111. the ufe of commentaries to 
direbt the prablice, — it is fit that he proceed to give fomc account of the 
lIEDAV/l , — an account, to which the preceding detail was a neceflary 
introdublion. 

AL IIF.DATA literally fignifies the guide. There are many Arabic 
works on [ihilofophical and theological fubjeas which bear this name. 

I he pi dent, intitled HI'jIDAI A vin forgo, or the guide in particular 
poniti was compofed by Sheikh Muriian-ad-dekn Alee, who was 
born at Marghimht, a city of Muveralne'r, (the imciieniEraiifoxania) about 
5 j'^> (A. C. I 152,) and died A. H. 591. As a lawyer, his re- 
putation was beyond that of all his contemporaries. He produced feveral 
works upon jurifprudciice, which arc all conlidered as of iinqueflionable 
authority. — According to thq account which he himfelf gives us in his 
exordium, the llLDAl A n n Sharh or expofition of a work previoufly 

• Fwioo iuei^lly means V e hrmckes of a tnc., and is here oppofed to OjooL, fignifying the 
roots^ i. e. the funJaiiuntuLprinclpfes. 

5 compofed 
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compofed by him, intitled the Bad^yat al Moohtidda^ an introdiiiftion to the 
ftudy of the law, written for the ufc of his fcholars, in a ftylc cxcccJifi^lv" 
clofe and obfcure, and which (it would appear) required an illultrativc 
comment to enable them to comprehend it. — Of the BaJayn: id Moob- 
tidda^ the tranflator has not been able to procure any copy’. It is, in- 
deed, mod: probably no longer extant, as the prcleiit iiK^re pcrl|)icuous 
paraphrafe fuperfeded the ncceffity of the text, and rcndcied it ulclels. 

The HEDjlTyl is an extrad from a number of the mofl: approved works 
of the early writers on jurifpriidencc, digeded into fomething like the 
form of a regular treatife, although, in point of arrangement, it is rather 
delbltory. It poflefles the fingular advantage of combining, with the 
authorities, the different opinions and explications of the principal corn- 
mentors on all difputed points, together with the reafons for preferring 
any one adjudication in particular; by which means the principles of the 
law are fully difclofed, and we have not only the dlBum^ but alfb the 
moll: ample explanation of it. The author, being a Moojtahidy was him- 
felf qualified to pafs dccifions upon cafes (whether real or fuppolcd) which 
Ihould operate as a precedent with others. He of confequence, in many 
inftanccs, gives us merely his own opinion, without rcfoi ting to any other 
authority or precedent. In his comments he generally leans to the 
doctrine of Haneefa^ or his principal difciplcs ; and indeed his work may 
in a great mcafure be confidered as an abftrafl of the Hanecfitc opinions, 
modified by thofe of the more recent teachers, and adapted to the prac- 
tice and manners of other countries and of later times. 

The perfons whofe opinions are chiefly quoted by him, hcfidcs the 
four great Leaders already mentioned, arc Aboo Yoosaf, Mohammed, 
and ZiFFER. 

Imam JlBOO ^XiOSAF^ (alfo known 'by the appellation of Ya- 
coob-bin-Ibraheem,) was born at He ftudied under 

Haneefa^ and was appointed to the office of Kdzee of Bagdad by Hax)EE, 
the fourth of the Abbajftan Khalifs, He was afterwards advanced, by the 

fucceflbr 
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fucceflbr of Hadee, the famous Haroon al Rasheed, to the dignity 
of Kihee al Kazcit *, or fuprcme civil magiftratc, being the firft who ever 
filled that important flation. To him was in a great meafure owing the 
introdudion of regular forms into the adminiftration of juftice. Before 
his time the appellations of Kazee and Mooftec were little ufed, or yidif- 
criminately bellowed, upon all whofe knowledge or abilities enabled them 
to pronounce the law, or determine upon cafes ; all matters of difpute being 
decided among the Arabi in a fummary way, by appeal to the chief of the 
tribe, or to the Imam of the city or diflrift. At his recommendation 
courts of judicature were inftituted for the foie purpofe of hearing and 
determining caufes, he himfelf prefiding in the principal or fupreme tri- 
bunal, which was eflablilhed in the city of the KhUltf^ and to which all 
others were fubordinate. A particular drefs was alfo appointed for the 
doftors of the law, together with other injignia, calculated to add an ex- 
terior dignity and importance to the juridical profeffion. Though he 
differs, in a variety of his dccifions, from his great mailer Haneefa, 
yet he generally profelfed to be guided by his opinion, and brought his 
do£trincs much into cllecni in Irak and Perjia.—Hc not only acquired a 
high degree of fame by his legal knowledge, but alfo employed it moll 
fuccefsfully in the advancement of his temporal intereft, amaffing, in the 
fpace of a few years, a very confiderable fortune. — He is reported to have 
been a perfon of great acutenefs, ready wit, and prompt in expedients, 
of which a remarkable inllance is recorded in the Neghrijlan, whereby 
he obtained, in one night, fees to the amount of 50,000 gold deenars +. 
He died at Bagdad, A. H. 182. 

Imam Aboo Abdoola MOHAMMED Bi-tJ Hoosain al Sheibhnee 
(commonly called Imam Mohammed) was born at W^t, a city of Ara- 

* Literally, “ ^udge of Judges." The office was fomewhat analogous to that of a High 

Cihancdlor OX Chief JujFKe* 

t See Introdudlion to Richardfon's Di<ffcionaryi vol, I. p. xlviii. The value of the Deenaf 
is fo very indefinite, (being cflimated, in different countries, at various rates, from 7 s, to 
9 s. 6d.) that it is impofTible to Rate the ftcrling amount of the fum here mentioned with pre- 
cifion.— 'It is from 18 to 25,0001, 

bian 
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bian Irak^ A. H. 132. He ftudied under Haneefa, along with Anoo 
Yoosaf, and afterwards fuperintended an academy or college in Bagdad. 
He acquired much fame by his extenfive and accurate knowledge of the 
traditions; and wasdeputed, by the AROON al Rashekd, to fu- 

perintend the admlniftration of juftice in the province of Khorafan. He was 
not moje eager in his third: after knowledge, than liberal in the encou- 
ragement and fupport of it, having fpent a large patrimonial fortune iii 
the purfuit of fcicnce, and in rewards to its profeflbrs. — He fpent three 
years of his youth under the tuition of Malik ; and to the tindlurc he 
received from that dodlor it is perhaps owing that he not only frequently 
diflents from the opinions of his chief preceptor Hanehfa, but alfo, in 
fome inftances, from thofe of his fellow pupil Aboo*Yoosaf. — Shafei., in 
his Ofooly mentions him with much refpeft. — He died at Rai^ the capital 
of Khorafan^ (where ^is monument is ftill to be fecn,) A. H. 179, 

Aboo (2/Hazl ZIFFER Bin Hazl was a contemporary and intimate 
companion of Hanekfa, and one of the mod: auflere perfons of that fe£l. 
— We have not been able to colleft any other particulars concerning the 
charafter of this doftor, further than the remarkable retention of his 
memory, which particiflarly qualified him for excelling in traditional 
knowledge. He was appointed chief judge and governor of Bafra^ at 
which place he died, A. H. 158. 


The books principally cited in the Hedaya are the Mabfoot^ the Jama 
Sagheery the Jama Kabeer^ the Zeeaddt^ the Nawddir, and the commen- 
tary of Kadooree, The Mabfoot ov Jlmplijjed Digejl (which is alfo, by way of 
pre-eminence, entitled the or root) was compofed by Aboo’ l’ Hasn 
Ali Bin Mohammed, who \s mtixXed Fakhral-IJlcim^ ov the g/ory of the 
fatth^ and furnamed Bezdavecj from the place of his birth, Bezda^ a fort 
in Maveralne'r. — This great work was publidicd about A. H. 460, and 
was intitled, by its author, a Mabfoot, or ^mplifed Digeji, becaufe of its be- 
ing written in rather a diffufive flyle, the term literally meaning Jpread out. 
It confifls of eleven volumes, and comprehends a complete courfe of 
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theology and pradical divinity, treated according to the principles of the 
Haneefite fchool, of which the author profefled himfelf a follower. — The 
yHtna Kabeer, ox great compilation, is a colledion of traditions on the moft 
approved authorities, (whence this work is alfo toxxoi^y^ma Saheeh, or 
the approved compilation,) compofed by Yeesoo Mohammed Bin 
Yesoo a/ Tenna%i, about A. H. 260. It is related that the author, 
bcfoic publication, fent copies of his work to all the principal profeflbrs 
in Arabia and Perfia, each of whom expreffed his approbation of it in the 
higheft terms. Many other works have been written on the fame fub- 
jc£t, and under the fame title ; but this is confidered as the moft authen- 
tic. The yama Sagheer, or fmall compilation, is alfo a work upon the fame 
fubjedl, on a more mitrutc fcale. The author uncertain. — The Zeeaddt, 
or, as it is more fully intitled, Zeeaddt Ji'l yeroo <7 / Han eef A, meaning. 
Addenda concerning the branches of Haneefa, is aftcopious treatife upon 
legal conclufions, as taught by that doftor, faid to be compofed by Imam 
Mohammed, under the infpeftiou and with the approbation of his mafter. 
This treatife is highly efteemed ; and many commentaries have been 
written upon ' it, in Turkey, Africa, Arabia, Perfa, and India. — Thefe 
four works are frequently cited, by the compiler of the HEDATA, under 
the com{5rchcnfive term of Zdhir al Rawayat, o'^he letter of Reports * ; 
and his book confifts chiefly of a compendious extract from thefe. The Na- 
wadir, or curtofities, is a title beftowed upon a digeft of four other com- 
pilations of traditions and law reports. Thefe compilations are not fup- 
pofed to be poflefled of the fame authority with the Zdhir al Rawayat, 
and are therefore, by the commentators, diftinguiftied under the head of 
Ghair Zdhir al Rawayat f. — The commentary of Kadooree (which is fome- 
tlmes limply termed Kadooree) takes its title from the patronymic appel- 
lation of the author, Ahmed Bin Mohammed Kadooree. It is a com- 

• Zahir is a term ufed to exprefs thc^xternal matter or text of a work, (particularly of the 
Koran,) in oppofition to Batin, by which is.underftood the internal meaning. 

+ Ghair fignifies « diffirent from," » other than." It is generally uftd in a privative fenfe. 

mentary 



DISCOURSE. 


XXXVll^ 


mentary upon a previous work of Adoo Yoosaf, intillal Alub al Kazre, 
or duties of a magifrate, and is confidered as of high authority by the led 
of Haneefa. — It was publiflied about A. il, 420; the place oi' its pub- 
lication uncertain. 

» 

A NUMBER of* Other authorities are quoted in the courfe of this work. 
Of fcvernl the tranflator has not been able to procure any authentic 
account : — but, for the latisfa6lion of the reader, the following fhort 
abftrad is given concerning thofe which appear moil worthy of notice. 

Among the perfonal authorities cited, we find the names of the 
four firft Khalifs^ and alfo of feveral of the Sa/jiUa^ or original 
companions of the Prophet. Of thefe laft, the moft efteemed are Ab- 
DooLA Ibn Abbas, and Abdoola Ibn Masaood. — Abdoola Ibn Ab- 
bas was the coufin-german of Alee, and his principal friend and con- 
fidant during the ftruggic between him and Moaviah for the Khalifat, 
He died A. H. 65. — Abdoola Ibn Masaood, alfo known by the name 
Aboo Abdulri.hman Abdoola al Hazlee^ joined the Prophet almoft 
at the commencement of his pretended million ; led his difciplcs, in their 
retreat to Ethiopia^ upon the perfccution of the Koreisii ; and afterwards 
repaired to him at Medina. He died A. H. 44, intitled, for his eminent 
knowledge of the Koran, and the precepts of the Prophet, faj-al-Shirra^ 
or the diadem of the la%v. — Hassan, furnamed Bakhtdreu^ was an eminent 
teacher of the law. He was a native of K%orafan^ whence he takes his 
appellation, Baiter being the name anciently bellowed on that I'egion, 
bccauic of its relative fituation, as it fignifies the eaji ^ — whence the an- 
dents termed the lame territory — Ibn al KHASAF^ furnamed 

Ahoc Bekr Ahmcd^ was an eminent adherent to the fed! of Haneefa ; and 
wrote a treatife under the fame title as that of ^^boo Yoosaf, already 
mentioned, and upon the fame fubjeft, (the duties of a magijlrate^) in 
which all the dodtrines of his leader aVe exemplified and fupported by 
argument . — ] ayik Hittdooanee iak^s hk appellation from the place 
of his birth, Hindooan^ a quarter or ward of the city of Ba/kh, the 
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capital of Khorafan. He attained to Inch eminence in the law, as to bo 
appointed to the dignity of fupremc Mooftee throughout all the region of 
Maveralnc r, (Tranfoxania',) and by his fuperior excellence acquired 
the title of Haneefa Sanee, or Haneefa the Jecond.-. — He died at Bo- 
khara, A. H. 362 ; and it is faid that, on the day of his deceafe, a multi- 
tude of Jews and idolators were converted to the fihth, by beholding his 
piety and abflincnce, and the fortitude with which he met his diflblution. 
— Aboo Mohammed AL Kasim (commonly called Amo Hareera) de- 
rives his appellation, Harcera, from the place of his refidence, Herat, a 
city of PerJia.-t—Ht was born at Bafra, (whence he is alfo by fome termed 
al Bafreea,') A. H. 446. He compofed, at the inftance of Aboo Sherwan 
Khalid, the Vizir of the Sultan Mahmood, a work intitled 

Makam^t, (occafionally mentioned in this commentary,) confiding of 
fifty difeourfes on various fubjefts of law and morals. He died A. H. 
515. — His authority has great weight in all legal difeuffions. — The dodor 
mentioned under the title of Tehdvee is Aboo Faka, Kdzee of Tdaha, a 
town in Upper Egypt. — Abdoola Bin MobArick (commonly ftyled 
Ibn al Mobdrtek) was a perfon of eminent piety, who died at Heet, a 
city of Irak, {Chaldea,') where his tomb dill continues to be vifited by 
tlie devout, as the Maufoleum of a faint. — Tameem Bin Tirfa was 
one of the Sahdbd, or companions of the Prophet, of whom many fabu- 
lous miracles are recorded. 

Among the books quoted, befidcs what have been already mentioned, 
are the following:— 

The Rowdy at Saheeh, or indubitable reports ; a title bedowed upon two 
different treatifes onihe Sonna', the fird, by Aboo Abdoola Mohammed 
Bin Ismael al JooJi, on which a number of comments have been written 
at different times; and the fecond,.by ZAk-ad-deen <j/Mandree. They 
are both confidered as of good adthority. — The Rawdyat Majh'hoor (cele- 
brated reports) Hadees Majh'hoor, (celebrated traditions,) Nakl Saheeh, (true 
relations^) and Moontakkee, (fcledtions,) are alfo approved works by dif- 
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fercnt 'Uncertain authors on the fame fubjeft. The (mifcdlany) 

is a general commentary upon the law, attributed, by f’omc, to Mokam- 
MED Bin Moslem al Zobari, who is faid to have been the lirll: compiler 
of traditions, and the preceptor of Imam MALIK Bin Ans, the head of the 
fccond orthodox fed, already mentioned. — The Fat^vee Shakei, Fatavee 
Kazee Khan, Fatavee Timoor-tashee, and Fatavee Inubn SiR- 
RUCKHSH, are all colledions of the decifions pafl'cd by the pcifons whole 
names they bear, or upon their authority, and have been compiled with 
a view to ferve as precedents in pradicc. Shafei has already been men- 
tioned as the head of the third orthodox fed. Kazee Khan was the 
diftinguifhing appellation of Fakiir-ad-’deen Hasan Bin Mansoor, a 
native of Arnoos, (^Albania,') who for fome years luperintended the admini- 
ftration of jufticc in Darmfeus^ and afterwards at Isfahan. He died. A. II. 

592. — Of the other two nothing particular is recorded. They were pro- 
bably raagiftrates ih fome part of Perjia. 

From a confideration of the nature of this work, and of the authori- 
ties principally quoted in it, we proceed to notice certain peculiarities 
which will occur in the perufal of it, and an explanation of which is 
requifite to the elucidation of what might otherwife appear unintelligible 
or obfeure. 

All laws mud derive the prominent features of their charader from 
the peculiar manners, cuftoms, and language, of the people among whom 
they have originated. — In order, therefore, to enter fully into the fpirit of 
the text, it is requifite that we keep in mind the date of iocicty in Arabia 
at the time when Mohammed and his companions began to introduce 
fomething like a fydem of jurifprudence among the followers and fubjeds 
of IJidm. To enter into this particularly would be much beyond the 
Tranflator’s defign, and would occupy more room than a mere preface can 
admit of. It is fufficient for our purpofe to remark, that the Arabians 
were divided into two claffes or deferiptions of men, the inhabitants of 
cities, and the Bidweens, or wanderers in the defert. The former 
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purfuccl commerce and hufbandry ; whllfi: the latter (that is, the great 
body of the nation,) followed the ufual occupations of the paftoral life, 
occafionally made inroads upon their more wealthy neighbours, at- 
tacked the caravan, and plundered the traveller. — In this general 
outline time has produced but little alteration. — Subdued by' the 
arms, or allured by the proraiCes, of the Proi’HET, the tribes of the 
defert united their forces, and, ifluing' from their native xyilds, over-run 
the neighbouring nations with an impetuolity of valour which nothing 
could rcfifl, and with an uninterrupted uniformity of luccels to which 
hiflory oppofes no parallel. This, however, was .only au extraordinary 
convulfion, proceeding from the coincidence of accidental caufes, placing 
them in a (ituation which fubfequent events have evinced was by no 
means natural. As the firft impreflions of fanatic zeal abated, they reco- 
vered from their dream of univerfal conquell ; and, after having altered 
the religion of a large portion of naankind, overturned the moll powerful 
monarchies, and eilablifhed various royal dynallies in the lurrounding 
countries, fucceeding revolutions gave back the Bidweens to their origi- 
nal independence and their original Iblitude. . In the mean while, the 
cxclufion of ftrangers or unbelievers from their principal cities in a great 
meafure prevented the more polifhed from mixing with the rell of man- 
kind, trom being contaminated with their vices, or improved by their 
example. Hence, except in the finglc article of religious belief, X.\ie Arabs 
perhaps dilier little at this day from what they were two thoufand years 
ago, and indeed prclcnt to us almoll the fame pidure in point of genius, 
temper, and manners, as in the time of the JewiJh patriarchs. 

When Mohammed affumed the prophetic charadler, he found his 
countrymen, in general, flaves to the mofl grorfis and ftupid idolatry. 
The paganilm of the Sabians 'had over-run almoft the whole nation. — 
From Perfta the eaftern tribes had caught much of the fuperftition of the 
Magtans. — There were. Indeed, numbers of Je%vs and Chrijlians. TJie 
former had feveral confiderable eflablifhments ; and many whole tribes had 
embraced the Mofaic creed or the GofpeL But their conduit and prin- 
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clples'llttle delerVed the titles they aflumed. 'Thtjnvs paid more regard 
to the fabulous traditions of their Rabbins than to the fevere and unaccom- 
modating precepts of the Pe 7 ttateucb\ and the eaflern churches wcjc di- 
vided and convulfcd by fcholaftic difputes, in which, inftead of the mild 
and forbearing Ipirit of Chriftianity, nothing but mutual rancour, ma- 
lice, and uncharitablenefs, prevailed ; whilft the pure and fimple worflaip 
inculcated by its divine Author had degenerated into mere outward fhew, 
expreffive only of a debafing and idolatrous fuperdition. — Among the 
pagan Arabs^ the nice diftin£lions of property were impcrfeiftly undcrllood. 
Each tribe was governed by its own law ; and difputed caufes were either 
referred to the determination of the chief, or (more frcquentlv) de- 
cided by an appeal to the fword. Their only lafting memorials were the 
effufions of their poets, tranfmltted orally from age to age, which Icrvcd 
to preferve ancient ufages, or to keep alive the feuds of contending neigh- 
bours. Private revenge was not merely tolerated, but encouraged, and 
the juftlce and neceffity of it inculcated. Hence every clilfcnfion was the 
occafion either ot fingle combat or of civil war; and tradition furnilhcs us 
with accounts of above 1500 battles fought before the introduction of the 
faith. — The art of writing was little known, and the pradice of it con- 
fined chiefly to the ^ews and Chrijltans, Thefe were diflingulfhed by 
the common appellation of Kit ABEEs, (feripturijis,) or Ann al Kitah, 
(^people oj the book^) becailfe of each having received a written revela- 
tion from Heaven. — The accomplifliment principally cftcemed among 
the Arabs was expertnefs at weapons and in horfcmanlhip. The 
fciences moftly ftudied ' were, genealogy, aflronomy, and rhetoric. The 
firfl: of thefe was carefully employed in preferving the purity of tlicir 
defeent ; the fecond was applied chiefly to aflrological purpolcs ; and the 
third they exerciied in the compofition of lovc-fongs and elegies, or poetic 
fidions concerning the exploits of their chiefs, the relation of which 
cheered the aged, and animated the young. Their great virtues were, 
hofpitality, temperance, and munificence, which laft was frequently 
carried to an unwarrantable and (perhaps) oftentatious cxcefs, to the pre- 
judice of their children and kindred. — Their mofl: odious vices were' a dii- 
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pofition to war and rapine, and an unappeafable vindidtivencfs of fpirit. 
Their feclufion from the reft of mankind taught them to confider every 
ftrange nation in an hoftile light ; and the term Hiri^ee expreffed, at 
once, an and an enemy. 

This ftiort and imperfeift (ketch will ferve to familiarize or explain to 
us a number of extraordinary paffages in the following treatife. In faft, 
without fomc fuch reference, feveral of the examples adduced in the 
courfe of it muft appear unnatural or improbable, and the arguments 
upon them frivolous or abfurd. In too many inftanccs they certainly are 
fo ; the Mujfulman lawyers being as much addided to verbofe fophiftry as 
any of their Chrtjllan brethren. But a due regard to local circumftances 
will teach us to confider, that numbers of the cafes here cited in eluci- 
dation of particular points of law, although they may feem to an European 
to be fuch as can fcldom or never really happen, would yet appear, to a 
Mujfulman, to contain no more than a necefliiry provifion with refpedt to 
caies of frequent or probable occurrence. Many of them, indeed, feem 
to be propofed merely as exercifes for the exertion of mental acumen, and 
the difplayof fubtle diftinftions ; and as fuch they are perhaps not without 
their ufe. With refpeff to the argumentative part in particular, although 
abounding in futile fophiftry, ftill it polTefl'es the advantage of leading to 
a full development of the principles. It moreover places fubjeds in every 
poflible light, familiarizes us to the modes of reafoning in ufe among the 
Mujfulman profeflbrs, (a matter of fome literary curiofity,) and frequently 
involves material points of law, not to be found under the heads to which 
they properly relate 

Thf, firft fingularity likely to ftrike the European reader, on’ calling 
his eye over thofe laws, is the great proportion of them which relates to 
(laves, the difeuflions concerning whom occupy nearly a third of the 
whole work. To account for this, it is proper to remark that, among 

' i 

♦ Sjje an inftance of this in Vol I. p. 8. article Zaicatj where an opinion of Haneefa is 
introduced with refped to a Ka%ec\ declaration of a debtor’s infelvency. 
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thc'firft votaries of IJldm., whofe ideas of luxury extended not beyond the 
plain fimplicity of the paftoral life, the articles of property were few, and 
confined, for the mofl part, to flaves and domcftic animals. The former 
generally conftituted their chief lubftance ; and the bodies (f bondmen have 
in thole countries formed, from the carlieft ages, a principal commo- 
dity of traffic. — The ylrabs, like moll: other barbarous nations, had 
ever been in the pradice of retaining as Haves all the captives taken 
in war, whole lives were fpared by avarice or policy. The children 
of thole captives partook of the condition of their parents.— The fa- 
natic fury of the Sahiiba, (companions,) under the prophetic banner, in 
the beginning of their career, fpared neither age, fex, or condition ; but, 
when the firll ebullitions of zeal fublidcd, their prifoners were referved 
as a valuable part of plunder. — Every new conquell; poured into Arabia a 
frclh acceffion of captives ; and thofe formed, in time, not only a great 
part of the wealth of individuals, but alio a principal proportion of the 
community. Hence the confiderablc fpace which the laws concerning 
SLAVES occupy. — In numberlefs inftances, however, the cafes and exam- 
ples cited with refped to them arc not exclulively rellridivc to slaves, 
but may be confidered in the light of lo many legal paradigms, equally 
applicable, in their conftrudion, to any other articles of commerce or 
exchange, 

T HUS far the tranllator deemed it requifite to premife of the work in 
general. — He is now arrived at a lefs agreeable part of his prefent duty, lince 
indifpenfably produdive of a degree of egoiifm , — it being neccHary to add 
a few pages concerning the ur7y/o« of the HE DATA, and the 

Englijh tranjlation of that verlion. 

When the attention of the Britijh government in Bengal was fu ll 
direded to the neceffity and importance of procuring fomc authentic guide 
for aiding them in their fuperintendance over the native judicature, 
(founded on the reafons we have already Rated,) they difeovered, in the 
Vol. I. f books 
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books recommended to forward this end, a fyftem copious without prc-, 
cifion, indccifive as a criterion, (becaufe each author differed from or 
„ contradicted another,) and too voluminous for the attainment, of ordinary 
ftudy. — From thefe a compendium might indeed have been abftraCted ; but, 
being a mere compilation, it would have been confidered rather as znew 
code than as a revifion of the oldy and would not, in the idea of thofe upon 
whom it was intended to operate, have borne the authority of an original 
work. Numbers of Fattdwees were indeed at hand, and the tranflation of 
one compofcd in the Perjtan language, by the authority and under the 
infpeCtion of the Mogul Emperor Aurungzebe, (from him denomi- 
nated FattHwee Allutngheeree,) was actually undertaken. It was, how- 
ever, foon difcovered that this, confifting of a fimple detail of cafes and 
decifions, would do little or nothing towards developing the ■principles 
of the Mujfultnan laws, and of courfc could afford but a very limited 
portion of inftruClion with refpeCl to them. Some learned Mohammedans , 
•who were confulted on this occafion, thought it, moreover, unfair that 
their Britijh rulers fhould receive their firft impreffion of the Mujfulman 
legiflation from a bare recital of examples, fuch as compofed the Fatt^wee 
Allurngbeeree. They therefore advifed that, previous to any further flep, 
a tranflation fliould be executed of fome work which, by comprehend- 
ing, in the fame page, the dictum and the principles, might ferve at 
once as an exemplar and an inftruCtor; and for this purpofe they recom- 
mended the HEDATA, becaufe of its being regarded (particularly 
throughout Hindojian') as of canonical authority, and uniting, in an emi- 
nent degree, all the qualities required. But as the Arabic, in which this 
treatife was written, is known only among the learned, and the idiom 
of the Author is particularly clofe and obfeure, they at the fame time 
propofed that, under the iafpeClion of fome of their mofl: intelligent doc- 
tors, a complete verfion fliould be formed, in the Perjian language, 
which would anfwer the double purpofe of clearing up the ambiguities 
of the text, and (by being introduced into praClice) of furnifhing 
the native judges of the courts with a more familiar guide, and a more 
inftruCbivc preceptor, than books written in a language of which few of 
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them have opportunities of attaining a competent knowledge. — In con- 
formity with this advice, four of the principal and moft learned Molovees 
{Mohammedan lawyers) were engaged to tranflate the whole from thc^ 
Arabic into the Perjian idiom. — The tranflation of this verfion into Eug- 
lijkwezs at firft committed to Mr. James Anderson, a gentleman whole 
eminent literary qualifications for accomplilhing fuch an undertaking could 
only be excelled by the folidity of his underftanding, and the goodnels 
of his heart. Before he had made any confiderable progrefs, the pre- 
fent Tranflator had the honour of being aflbciated witli him in the 
work ; and Mr. Anderson being fhortly after engaged in an important 
foreign employment, the duties of which neceflarily occupied the whole 
of his attention, the completion of it devolved entirely on his colleague, 
who, in confequence, took upon him the foie management and refpon- 
fibility. 

When the Englijh tranflator came to examine his text, and compare 
it with the original Arabic, he found that, except a number of eluci- 
datory interpolations, and much unavoidable amplification of ftyle, it in 
general exhibited a faithful copy, deviating from the fenfe in but a very 
few inftances, iq fome of which the difference may perhaps be juftly at- 
tributed to the inaccuracy of tranferibers * ; and in one particular it is 
avowed and juftified by the Molovees, bccaufe of an alledged error of the 
author Many of the interpolations are indeed fuperfluous, and they 
Ibmetimes exceed, both in length and frequency, what could be wilhed. 
They, however, poffefs the advantage of completely explaining the text, 
from which every reader may for the moft part with eafe diferiminate them, 
flnee they almoft uniformly confift of illuftrativeexpofitions of paflages, be- 
ginning with, “ that is,”— in other words,” — and fo forth ; and where 

• See, for inftance, vol. II. p. a8l ; where it is likely that the deviation pointed out in 
the note may be owing merely to fome inaccuracy in the Ptrftan copy, as the error is evident. 

f Sec vol. IV. p. 499; where the Molovees correct an error with refpeft to a legatee's 
proportion in the undefiitcd part of a boufe. 
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the compofers of ihsPeiJian verdon have, in any confiderable degree, de- 
viated from their original, the Englijh tranflator has remarked upon it, 
#nd has, in feveral fuch inftances, lubjoined a verbatim tranflation from the 
Arabic, in order to point the difference with the greater precifion. One 
deviation, indeed, in point of form rather than of fubfiance, he has not 
thought it ncceffary to notice, as it runs regularly through all the work, 
and he therefore conceived that a fingle prefatory explanation of it would 
fufficc for the whole.— In the Objections and Replies, which fo fre- 
quently occur, the Molovees have obferved an arrangement fomewhat 
varying from the original, and which they probably adopted for the fake 
of greater pcrlpicuity. The Arabic text does not Rate the paflages, thus 
rendered, with the fame degree of difl:in£tive precifion ; but preferving, in 
thofe inftances, that brevity which is its peculiar charafteriftic, intro- 
duces the matter of them in a way certainly calculated to give lefs inter- 
ruption to the general context ; — the reafoner upon any difputed point 
laying, (ftill purfuing his argument,) “ It may indeed be objected,” &c. 
— “ But to this we reply,” &c. — an additional obfervation, brought for- 
ward folely with a view to the more complete illuftration of the fubjedt, 
and which the Molovees employed upon the Perfan verfion have reduced 
to the form of an abftraft Question and Answer. — Another unnoticed 
deviation is, that where the author fpeaks in his own perfon, he is, in the 
Perfian verfion, generally mentioned by the ftyle of “ the compiler of the 
“ HEDATAf — as thus, “ The compiler of the Heddya vgwav]/.s" See. 
The only remaining difference between the Arabic text and the Perfan 
•verfion of it, worthy of notice, is, that in the latter we have a particular 
definition of terms, a point in which the original is totally defedive, but 
which is doubtlels indifpenfably requifite to perfons not converfant in the 
Arabic tongue ; — and they may, perhaps, be moreover conlidered as af- 
fording a valuable addition to Oriental lexicographic knowledge, as they 
give not only the meaning of the term, but alfo its etymology, and parti- 
cular application in the language of the Law. 

Tq the mode of execution the tranflator is perfedly aware that one 
objedion is likely to occur, which at firft may appear of fome weight. 

It 
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It niay_ doubt Icfs be urged that, inftead of having recourfc to an interme- 
diate verfion, the tranflation fhould have been made at once from the 
Arabw, by which means the work would have prefented a more dole ^ 
and accurate pidurc of the original.— Had the tranflator been at libertv 
to purfue this plan, much labour would indeed have been laved him ! 
Some reafons are, however, to be alligncd, which, when duly cond- 
dered, will perhaps be found to give an indifputable preference to the 
mode that has been adopted. I; As the Perftan verlion was defigned for 
the ufe and inftrudion not merely of the Eng/ijh fcholar, but alio of the 
native magiftrate, and was therefore likely to be introduced into pradice, 
it was indifpenfably requilite that the Englijh tranflation fliould be taken 
from it rather than from the Arabic, in order to preferve an exad and 
literal uniformity between •the two ftandards of judicial determination. 
II. The Arabic is remarkably dole in its idiom, and, in treating of every 
abftradcd fubjed, brief in its conftrudion to a degree which, in any other 
language, would be confidered as involving the matter treated of in the 
darkefl: and mofl: perplexing obfeurity. This is evident in the continual 
ellipfis of terms, and a confequent repetition of relatives, (many fre- 
quently occurring in the fiime period,) which are referable to their pro- 
per antecedents only by certain rules of context peculiarly appropriated to 
that language. Hence a literal tranflation from the Arabic would have 
left the fenfe, in many places, as completely unintelligible to the Engiijb 
reader as the original itfelf. — In following the Perftan verfion, therefore, 

(if we except the interpolations already mentioned and accounted for,) the 
tranflator has done little more than what he mufl: have done, at any 
rate, to render himfelf underfVood, — namely, given the fenfe in a 
fuller and more explicit manner than the original author, — but without in 
any degree departing from of altering the tenor of the text. III. The 
perfons employed in the compofition of the Perfan verfion were them- 
felves poflefled of deep legal knowledge, qualified, both by their acade- 
mical rank and judicial flations, to pafs decrees, and perhaps as well verfed 
in the Muffulman inftitutes as their author. Hence their interpolations 
proceed from an authority perfecflly competent, and being (as in many 
inftances they certainly are) of eflential utility, mufl; be confulcrcd as a 

valuable 
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valuable addition to the text. Thefe interpolations are, in fa(9:, nothing 
more than explanatory remarks, inferted in the body of the work, inftead 
of being fubjoined in the form of notes. — Had the tranflator conceived 
himfelf at liberty to ufe his own unlimited difcretion in the manner 
of his performance, he could perhaps have adopted this mode, as 
being more agreeable to the literary faflaions of his own country, in all 
except original compofitions. But this is a plan feldom adopted by Oriental 
writers ; and the tranflator had a particular duty preferibed to him, 
which (except in fome very particular cafes) he confidered himfelf 
bound implicitly to fulfil ; for it was his bufinefs to give the Perjian 
verfion of the HILDA TA an Englijh drefs both in order and in fubjiance, 
fince otherwife it would have been impoflable to preferve the exadt uni- 
formity necefl'ary to authenticate the Englijh text in cafes of future re- 
ference or appeal. 

Having hazarded thus much in juftiflcation of the general plan, 
it will be proper to point out fuch particulars in the tranflation 
as it is eflential to explain, for the information of the European 
reader. 

It is well known that in every language there are certain peculiarities 
of idiom which do not admit of a very intelligible literal tranflation into 
any other. — In every fcience allb (and more, perhaps, in legal difquill- 
tions than in any other) there arc certain peculiarities of phrafeology con- 
cordant with the ideas, moral, religious, or political, of thofe who ufe 
them, and alfo certain alluflons, connected with thofe ideas, or referring to 
them, which require fome illuftration in order to their being fully under- 
flood by perfons not familiarized to the fame habits of thinking, or to 
fimilar modes of expreffion. 

The firft of thefe which ftrikes the reader (and which occurs very 
/requently) is “ <z favourable conjiru&ion'^ (of the /aw, or the cafe,) as 
oppofed to “ analogy L' The original term iJHhfdn, which the tranf- 
lator has rendered “ a fervour able confirubiionf literally means benevo- 
lence ; 
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knee', and the cxprefllon referred to, as it ftandsia the original, fignifies 
“ on the ground of benevolence,”-— that is, by a mode of arguing, in 
its conclufion more favourable, either to the individual or the commu- 
nity at large, than could be adduced by realbning according to the ftridcr 
principles of analogy and legal cafuiftry. It is obfervable, in the courfc 
of the work, that this fpecies of reafoning is frequently adopted by II a- 
NEEFA, or his difciples, in oppofition to the rigid tenets of the Shafe'ite 
fchool. And this difference proceeds from the more liberal complexion 
of that doftor’s praftical divinity, which diftinguiflies him from the heads 
of the other orthodox feds, as has been already dated. 

In a work of this nature, an exad uniformity in the tranflation of 
technical terms and phrafes is not only advifable, but, in general, indif- 
penfably requifite. It has, however, fometimes unavoidably happened 
that a term is differently rendered in different places, — not indeed with 
refped to the fenfe, but with regard to the Englijh term ufed to exprefs 
it in. Thus Mazoon, (for indance,) which is commonly rendered “ //- 
“ cenfed dave,” is alfo, in fome places, tranflated privileged a 

phrafe which equally well cxpredcs the fenfe of the original term. — 
Wherever this occurs, a reference is (for the fake of uniformity) made, 
in the Index, to that term which the tranflator intends fhould be confi- 
dcred as the technical one. 

With refped to any remaining peculiarities, technical or idiomatical, 
not noticed in this place, as they are all fully defined in one part or other 
of the work, an explanation of them is eafily obtained by confulting the 
Index. 

It were to be wiflicd that, in a performance defigned for the ufe and 
information of European readers, correfpondent Englijh expreffions could 
have been found for all the various technical terms contained in it. It 
mud doubtlefs be irkfome to meet frequently with words which a reader 
unlearned in the Arabic language finds it difficult to pronounce, and for 
the meaning of which he is under a neceflity of referring to the Index, 

and 
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aud back trom that to the body of the work. This, however, is a dif- 
ficulty whkli could not in all cafes be remedied. Where the cuftoms of 
different countries are at all analogous, the langtTage of each will of courfe 
contain f^^nonynious terms for exprcfling the fame ideas. Where, on the 
contrary, cuftoms, laws, or modes of thinking, prevail in one country 
totally diffc rent from any thing to be found in the other, no modes of 
cxpi'ciiion that could be adopted in the language of either would fufficc to 
cxpicls, v\ llh prccifion, the meaning of technical or local terms ufed in 
the other. This fciencc, moreover, has in every country its peculiar 
phrafes, which will not bear any very intelligible tranflatioii, whence the 
ncccflity of adopting and retaining them in their original form, — an obfer- 
vation the truth of which may be perceived by cafting an eye over any 
one page in any one of our own law-books. The tranflator, there- 
fore, has found hlmfelf under an unavoidable neceffity of occafioaally 
retaining the original terms, without attempting any tranflatlon of them, 
— taking care, at the fame time, to refer, in the Index, to the defini- 
tion of them, which is invariably to be found in fomc part of the work ; 
— making it, however, a general rule to exprefs in Engli/h every term 
capable of a technical or intelligible tranflatioii. — It is proper to remark 
that, in the orthography of thefe Arabic terms, there fometimes occurs 
a flight variation, which in a work of fuch extent it was not eafy always 
to avoid. Thus, inftcad of Ealha^ (a man’s name,) we have, in one 
place, T'cUiba ; and, in five or fix inflances, Deeyat is ufed for Deyity 
(the fine of blood.) Wherever this variation occurs, it is reiftified by a 
reference in the Index ; — but there are not above three or four inflanccs 
in which this is neceflary. It is alfo to be obferved that, in the ufe of 
the Arabic pcrfonal nouns, attention mufl: be paid to the termination, which 
in a always denotes the feminine gender. Thus Hirbee means an alien, 
Hirhccd an alien woman ; Zimmee an infidel fubjefl of the MttJJ'ulman go- 
vernment, and Zmmeea a female infidel fubje£l ; and fo of the reft, ex- 
cept Mufslimdy (a female Mohammedan^) which is derived from 
(a confdery or a perfon in a ftate of fahation^ a term generally qualified 
by the characSleriftic termination in whence Mcf imdn^ or (according 
to tke vulgar orthography) Mufulman. 
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As a OiiOSSARy, If confined within any tolerable limits, would verj 
imperfedtly expreifs the meaning of the various law-terms and phrafes, or, 
if giving the definition of them, would contain merely a repetition qf what 
is already fet forth in the body of the work, the Tranflator has in this 
inllance hazarded a new mode, by introducing all thofe terms in a I'upplc- 
plementary Index, with a reference to their place in the text. He has 
alfo, for the fatisfaftion of the Orientalift, and in order to remedy the 
defedls of the European alphabet, (which, at heft, exprefles Arabic words 
but very imperfedlly,) inferted, in that Index, each term or proper name 
in its original charadler. 

To promote, as much as poflible, the beneficial ends Intended by tills 
work, the Tranflator has in various places added fuch notes as appeared nccel- 
fary to clear away ambiguities and obfeurities in the text ; and he has 
alfo annexed a marginal cibjirabi, which gives the fubjiance of the law, 
unencumbered by the long details of reafoning which generally accompany 
it. — ^To the whole is affixed a copious Index, defigned to be ufeful in 
three refpefts, hy referring, I. to legal conclufions, II. to the gene- 
ral HEADS or sCBjECTs, and, IH. to rules which occur (as it were) 
incidentally, involved in the reafonings upon other matter. — As each 
volume has alfo prefixed to it a table of contents, the references arc fo 
much broken and divided, that the -reader can never be at a lofs to fatisfy 
himfeif upon any particular point which duty or curiofity may prompt 
him to inveftigate.- — It may be proper -to remark that the marginal ab- 
ftraft, the notes at bottom, and the Index, form no part of the original 
work, which has only a general table of contents. 

In ope particular, and in one alone, has the tranflator conceived liira- 
fclf at liberty to defei t his text-; namely, ^ total omijjion of particular 
paflages, for reafons which are affigned in their proper place. Thefc 
reafons generally are, cither that the pa€age relates folely to certain rules 
of Arabic grammar, which therefore do not admit of an intelligible tranf- 
iation into another language^ or contains merely ingenious fophifrns, fo 
exceedingly futile as to be of no ufe. — Of this iafi reafon abundance of 
examples are ftill retained ! k will, however, in moft of thefc be 
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found that, amldd the frivolity of the argument, fome ufeful illuftratlon 
is involved : nor is the tranflator Confcious of having omitted any thing, 
the retaining of which could, either directly or incidentally, have been 
attended with advantage. 

Another and more conftderablc omiffion it is proper he Ihould 
account for. 

As the IIedaya includes a complete lyftem of Mujfulman jurifpru- 
dcnce, it commences with the Abaddt or f-pirttual law, including the 
five great religious duties of purification^ prayer, alms, fajiing, and pil- 
grimage.— Oi thefe the book of Alms (Zakdt) only is retained by the 
tranflator, as the others are neither very curious in their nature, nor 
could afford any manner of affiftancc in decifions concerning matters of 
property ; and would have burthened the work with an additional and 
totally ufelcfs volume.— This omiffion has not occafioned any alteration in 
the confecutive arrangement of the books ; but it has neceflarily induced 
a difference in the diflribution, among the four volumes, of thofc which 
arc retained. — In the original the fubjefts are diftributed as follows : — 

VoL. I. Purification. Prayer. Alms, Fajiing. Pilgrimage. 

VoL. II. Marriage. Fofterage. Divorce. Maniimijion. Voius. Punifio- 
ments. Larciny. 'the Inftitutes. Foundlings, troves. Fugitive Slaves. Mif- 
itig Perfons. Partnerjhip. Appropriations. 

VoL. III. Sale. SiRF iSc/e. Bail, transfer of Debts. Duties of the 
KAzee. Evidence. Retrabiation of Evidence. Agency, Claims. Acknovjledg- 
ments. Compofitions. Mozdribai. Depofts. Loans. Gifts. Hire. MeMtibs. 
IVilla. Compulfton. Inhibition, Licenfed Slaves. Ufurpation. 

VoL. IV. Shaffa. Partition. CompaBs of Cultivation. CompaBs of Gar- 
dening. Zabbah, Sacrifices. Abominations. Cultivation of IVafie Lands. 

Prohibited 
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Prohibited Liquors. Hunting. Pawns. Offences againji the Pcrfon. Fines. 
Levying Fines. Wills. Hermaphrodites. 

If the reader is not already tired with tliis introdu<5toiy detail, tl\c 
trajillator would requeft his indulgence while he adds a Ihort account, 
apparently neceHary, of the books which have been omitted, as well as 
a few remarks on the others in their order as they occur. 

Puj^incATiON is confidered as elTeatial to devotion, and the key 
of prayer, which without it is of no efte^a. — It is of two delcrip- 
tious, the Gbo/sl, or complete ablution of the whole body, and the 
// azoo, or wafliing of the hands and feet, after a manner particularly 
preferibed. The firll chapter treats of the occafions for purification, the 
accidents by which it may be broken or interrupted, and the manner in 
which it is to be performed. The Iccond relates to the waters fit for ablu- 
tion. — The third treats of the tcyummim^ or fubftitution, in cafes of 
drought, of drift or fine fand for water; a regulation well calculated for 
the thirfty deftrts of .drabia * !■ In direfting this, Mohammed followed 
the example of the Jews, who were accuftomed to perform their luftra- 
tion after this method, in cafes of necefiity. — The fourth chapter re- 
lates to the anointing of boots., or other leathern apparel or utenfils, in 
which certain rules are laid down for the obfervance of cleanlinefs.-— 
The fifth regards women, the rules to be obferved by them in their mcn- 
ftruatlons, and the modes of purification requifite after thofe, or childbed 
labour, to qualify them for afls of devotion. — The fixth treats of the pu- 
rifications enjoined after performing any of the natural evacuations- 

Prayer is declared to be the comer-Jione gPRELioioN, and the pillar 
c/Faith. It is not, by the Muffulman doftors, confidered as a thing of 
mere form, but requires that the heart and underftanding ftiould accom- 
pany it, without which it is pronounced to be of no avail.— The preferibed 
prayers are direfled to be performed at five different times in the twenty- 


This pra£tice is alluded to in vol. I. p. 155, 
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four hours. I. between, day-bredk and fbn-rife ; II. ithtnediJtcly aftct 
noon; III. immediately before fori-fot r IV. in the evening; before dark; 
and, V. before the firft watch of the night. At thefc hours, therefore, 
the Mawzins or criers wara the pcopfe, from the mnurets of the mofquesy 
to prepare for prayer, and all devout perfons forthwith either repair to the 
mofquc, or proceed to perform their ctevotbnal exercifes in fomc other 
convenient fpot, after the previous Kiftration.— The firft chapter of this 
book treats of the proper hours for prayer, whether preferibed or voUin- 
tary, prohibiting, at the fame time, the repetition of any during the rif- 
ing or letting of the fun, or at the hour of his palling the meridian. — The 
fccon'd chapter concerns the duty of the public criers, and the manner in 
which they are to fumitton people to worlhip. — The third relates to the 
coMtions of prayer,— that is, thofc points which are regarded as effen- 
tially requifite to its efficacy which are as follows. I. that the per- 
fon be free from every fpecies of defilement : II.' that all fumptuous 
apparel be previoufly laidiafide, at thfe fame time that the body be fo far 
covered as to avoid. any offence to decency, — utllefs, however, the perfon 
be deftitute of clothing, in which cafe this is difpifcnfed with : HI. thrft 
the attention accompany the a£t, and be not fuffered to wander to any 
other obje£t,- infomuch that if. the perfon, whilft praying, call his eyes 
upon a book fo as to recdlled the contents, his prayer is of no effed : 
[V. that the prayer be performed 'with the face towards the K^bla^ or 
temple of Mecca, the relative fituation of which is for that reafoci 
pointed out in all their molques by the pofition o/ the Niche for the Imam, 
which is termed the Mehrab. Where, however, the relative fituation 
of the is uncertain . or unknown, the perfon who prays is only re- 
quired, to obierve this ceremony to the befi of his knowledge or recolleblion. . 
— The fourth chapter relates to the nature and defeription of the prayers, 
preferibing the forms proper to ufe on each particular- occafion, and the ■ 
portions of the Koraw which it is" proper to read each dayv.-^ — The paflage 
moft worthy of notice in this^ chapter is,, that* men are allowed to -repeat 
the prayers, or to read the allotted portions of the Koran, in every other 
language as well as the Arabic ** for” (as Haneefa^'nt)! argues) “ the 
“ difference of language makes no • alteration .in the fenfe ; . and iti is ^ not 
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** poffible that the heart Ihould join in what the underftanding does not 
“ comprehend.’*— -The fifth chapter contains the qualifications neceflary 
to the office of a prieft^ and the particular duties attached to that ftation. 
— The perfons held incapable of exercifing this funftion are Jlaves, re- 
prohates, the blind, the Bidmeens, (people of the defert,) and bajfards.. 
Thefe laft are deemed vmfit, becaufc of the bafenefs' of their birth givina 
room for difeontent to fome who might fuppofe themfclves difhonoured 
by attending them in public.- — This head likewife comprehends all the 
diredions for public worftip, in which certain precautions are laid down 
againft the women mixing with the men, each lex having a particular 
ftation allotted, for the fake of decency, and alfo to avoid any excitement 
to palllon.- — The fixth, feventh, eighth, ninth, tenth, eleventh, and twelfth, 
chapters contain merely matters of form, precaution, and fo forth. — The 
thirteenth chapter preferibes the prayer proper to the fick, and the various 
forms of luftration, &c. which may be difpenfed with on account of their 
indifpofition. — The fourteenth chapter relates to the proftrations : the fif- 
teenth contains the rules to be obferved by thole who travel ; the fixteenth 
the prayers proper to Friday [the Mujfulman fabbath : j the feventeenth and. 
eighteenth thofe for particular falls and feftivals: the nineteenth thofe- 
for rain.1 — The twentieth chapter preferibes the manner of performing 
prayer when furrounded by an enemy, — in which cafe the hndm is di- 
reded to divide his troops into two bodies, one to oppofe the foe whilft 
rile other prays, and thus to relieve each other fucceflively.— The twenty- 
firft chapter contains the prayers for the dead, with the various forms 
of ablution, enlhroUding, and interment. — The twenty-fecond relates to 
the fame, with refped to thofe who are llain in battle. — The twenty- 
third regards the prayers proper for pilgrims who vifit the infide of the 
otemple of Mecca. 

Fasting is an eflential part of piety, and termed, by* the orthodox, 
the gate g/f religion. It is of two kinds, voluntary and incumbent •, and is 
diftinguilhed, by the Muffulman divines, into three degrees : 1. the re- 
fraining from every kind of nouriflimcnt or carnal indulgence : I'L the 
feftiraining of the various members from any thing which might excite 
3 fiufuli 



Ivi 


PRELIMINARY 


finful or corrupt clcfires ; III. the abftrailing the mind wholly from 
worldly cares, and fixing it exclufively upon Goo, — which, as it is 
the moll difficult of obfcrvance, is alfo accounted the moft merito- 
rious. — 'I'hc great preferibed fad is that enjoined from the firft new moon, 
in the month oiRamzdrty until the appearance of the next, -during which 
it is required, from day-break until after fun-fet of each day, to abftain 
from every fort of nourifliment, infomuch that the fall is broken by fuffer- 
ing any thing whatever to enter any part of the body. From this obfcrvance 
none are cxcufed except the fick, aged, or children ; and the firft of thefe, 
if they recover, arc required to make up for what they have loft, by fading 
an equal number of days after their health is perfciflly reftored. — Any 
breach of this duty muft moreover be expiated by a donation of alms to 
the poor. — The Nijl, ox voluntary are thofe not enjoined by the 
, Jj.^w, but which a man impofes on himfelf on fome particular occafions, 
fuch as in expiation of a broken vow', that fpecies of abufe to a wife 
termed Zih'dr, the breach of the faft during the moon of Ramzan, or 
aiiy other irregularity.— The firft chapter of this book contains regula- 
tions with rc(pe<ft: to the commencement and obfcrvance of the fart of 
Ramzan. — The fecond relates to the occafions of expiatory fafts. — ^Thc 
third treats of the Ittikdf, or continual refidcuce in the mofque during the 
time of a fiift. 

The Pilgrimage to Mecca is confidered as fuch an eflential point 
of religious duty, that no perfon is accounted a good MuDuhnan who, 
poflelfing the ability, neglects the performance of it, at leaft once in his 
lifetime.— The antiquity of tho Kdba, or holy temple of extends 

far beyond the records of hiftory, it having been uled by the Arabs as a 
place of idolatrous worftiip for centuries before Mohammed’s pretended 
million. — He, who in an eminent degree pofleffed the capacity of con- 
verting the lupei ftitions of others to his own ends, finding it neceflary to 
give his religion fome JIationary habitation, at firft fixed upon the flte 
ot the temple of Solomon at Jerufalem.i and he, for a time, made that 
his 'Kdbla, or point towards w'hich.he direded his prayers. Motives of 
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prudence or policy, however, in a few months dilated the neceflity or 
convetlience of preferring a place held in habitual reverence among his 
own countrymen ; and reafons were eafily found or invented to juftify the 
change. — The traditions of the Arabs reprefent the Kdba as a place of 
wodhip qlmoft coeval with the world. Some accounts mention that 
it was firft built by Adam, foon after his expullion from paradife. — 
Other accounts fay, that the father of mankind, being by his fall deprived 
of the light of the Divine prefence, knew not which way to diredt his 
prayers, until an exafl reprefentation of the paradifiacal tabernacle was, 
by the favour of the Almighty, exhibited, encompaffed by* a glory, 
on the fpot where the temple now ftands, dirc£tly under the ftation of 
the original Kdba in Heaven and which fpot Adam from that. period 
made Kdba , — His fon Seth, after his death, ere£lcd upon the place a 
building of ftone and clay, (or, as fome fay, of fun-burnt bricks,) 
the fame in fhape as the celcftial one. This being deftroyed by the de- 
luge, was afterwards, at the Divine command, rebuilt by Abraham and 
his fon IsHMAEL, the great progenitor of the Arabians. The Koreijh 
(moft probably by dint of fuperior power) obtained poflefiion of it, and 
kept it in repair for fevcral generations. — At length, in the infancy of 
Mohammed, the old temple having fallen, or being pulled down, a new 
one was tJrefted on the fame foundation, and after the lame model. — 
Again, in the twenty-fourth year of the Higera^ having fuftained fomc 
damage from the zeal of the "reformers, in clearing it of idols, 

it was once more pulled down and rebuilt hy Aboo Yoosaf Ibn a-l Hijaj, 
then Shareef oi Mecca, as it now ftands.-— The Kdba is certainly a place 
of very great antiquity. It was, moft probably, from its firft foundation, 
the temple of an idol. Both Arabians and Egyptians regarded it with 
profound veneration, and every fed: filled it with the images of their 
fantaftic worfhlp. — Amongft its pretenfions to antiquity, and its fidi- 
tious excellencies, we muft not pafs over in fileacc the famous HIJr- 

* From this fable, perhaps, originated the Idea, entertained by fome, of the flation of the 
heavenly which many of the primitive fuppofed to be placed dire^^tly 

in the zenith of the capital of Judia. 
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dfivactf or 'black Jlone^ a fmlil block of marble or granite, which is re- 
ported to have fallen to the earth with Adc^m when he was hurled frojii 
paradife. It is at prcfent fixed in a cafe of filver, in the fouth-eaft corner 
of the temple, and is exceedingly refpefted, and pioufly kifled by all 
devout pilgrims. This facred ftone was ciirried away by the Carmati^s^ 
A. H. 278, (who at the lame time fpoiled the temple of its golden Jfout, 
and other precious ornaments,) but was rcftored in twenty-two years 
after. — Another relic is the lUgr Ibrahtemi^ or ftone of Abraham., which, 
it is faid, was ufed as a fcalFold by the patriarch when conftrufling the 
temple in company with his fon IJhmael. — The third objeft of note is the 
fountain or well Zmxim, lituated to the eaft of the Kdba, and the waters 
of which are reported to poflefs the fame virtues as are attributed to all , 
confecrated wells in every country. It is faid that the water gulhed out 
miraouloully on this fpot as Hagar was wandering throtigh the delert 
with her fon, opprefled with thirft. — Of the prefent ftate of the Kdba., 
which ftill bears its ancient name. Edit Oolla, (the Houss of GOD,) or 
Masjidal-hirbm, (the Inviolable TEMPLE,) we can only obtain a 
knowledge through the medium of the lurks, or Mohammedans, as 
no infidel is ever admitted within the precincts of the holy territory. In 
its original conftruflion it is faid to have been a perfeft cube, the fimpleft 
of all figures, and therefore the beft calculated to typify the unity of God. 
— Ibn al Hijaj, in rebuilding k, cauled a fmall alteration from the 
original figure, the temple, as it now Hands, being twenty-four cubits lopg, 
twenty-three broad, and twenty ■-feven high. Still, however, it does not in 
any other refped deviate from the fimplicity of its primitive form, it bciiig 
entirely deftitute of pilafters, cornice, 'or any ornament, except a veil or 
outer cover of blackAamalk or velvet, a golden (or more probably ) band 
which encompafles it near the top, and a gold Ipout projecting from the roof 
to convey off the rain water. — The veil was formerly of Egyptian linen, and 
in fhe “^/(!^r£/'jONORANCE*’ was fupplied by different chiefs of t\it.S(d>eans, 
or other idolatrous tribes. The piety of the Khblifs fubftituted a more 
.coftly Huff, which, fince the acceffion of the Othmdnian dynafty, has 
‘beci\ annually renewed by the 'furkijh emperors. Several inferior build- 
ings have been creCted round it, particularly four open pavilions, which 
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ferve ?s oratories to the four orthodox fe£ls of Haneefa, Maltk, 
Shafei, and Hanbal. — The whole (lands in the midll of a fpacious 
area, encloleJ by a magtiiiicent portico, having twelve gates and a range 
of twelve fleps all round, from the level of the portico into the area.— 
The* epithet haram [inviolable] is not confined to this facred fpot, but 
extends for many miles round Mecca, fmall towers being placed at 
proper difiances in every direftion, to mark the preciiufis of the holy 
territory, within which it is not lawful to hunt, (hoot, attack an enemy, 
or, in fliort, to commit any a£l of violence, except in felf-defencc, or for 
the deftruflion of noxious creatures, fuch ferpents, or animals of prey. 
In the neighbourhood of the city are two hills, Safa and Marwa^ the 
valley of Minna ^ and a fort of chapel named Moozda/ifa^ on the way 
thence to Mount Arafat^ which lies at a fomewhat greater diftance. — • 
The Arabian writers fay that the city of Mecca, in the centre of which 
the Kdba (lands, is nearly as ancient ; and indeed if wc conlidcr how long 
this has been a fpot for the refort of fuperfiition or devotion, it is pro* 
bably one of the oldeft cities in the world. — Such is the fpot to wliich, in 
the month Zee-al-Hidjee * of every year, multitudes ol Mujfulf/ians 
to profirate themfelves before the House of God,” and to perform 
the various ceremonies preferibed by their Law, or fanflioned by anti* 
quity, in moft of which they vary little or nothing from their Pagan 
anceftors. We (hall not dwell upon the particulars of thefe ceremonies. 
Suffice it to fay, that they are in general highly abfurd, and not defen- 
fible, even by the Mujfulman do^lors themfelves, except on the ground of 
ordinance or cuftom. One particular it is neverthelefs proper to re- 
mark upon, as it is frequently adverted to in the courfe of this work; 
namely, the (late of a Mohrinu The caravans of pi/gritns have each a 
particular place alTigned, according to the parts whence they proceeded, 
which marks to them the boundary of the ho/y territory^ Here they 
generally arrive towards the end of Zce-al-Kdda^ and on the firft morning 

* Hitij Hgnifies pilgrimage and the month takes this name, as being peculiarly appropri- 
ated to the performance of that folemiiity. 
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of the fucceeding month {Zee-al-Hidjee^ the prefcribed ceremonies com- 
mence. Xhe pilgrims now lay alide all other drefs or ornaments, and 
allumc the humble habit of Ihrdm, which confifts only of two colourlefs 
woollen cloths, and a kind of fandals, defending the foies of the feet, but 
leaving all the reft bare. It is from this time, and during the remaihder 
of tlieir llay in the holy territory, that the devotees bear the title of 
Mohnnu Whilft engaged in this pious work, a Mohrim is required to 
keep the ftridleft guard upon all his atftions, and to refrain from conten- 
tion, anger, and every indulgence of his carnal appetites. He is alfo 
inhibited from hunting or fowling even beyond the prefcribed limits, not 
being allowed to deftroy any thing for fubfiftence except fijh. He is 
moreover under a variety of other inhibitions, which may be traced in the 
courfe of this work. For many centuries the greateft potentates were 
proud to fubmit themfelves to thefe reftriilions, and to fink, for a time, 
to a level with their fellow creatures. — It may not, however, be improper 
to obferve, that for fome time paft, and particularly within the prefent 
century, the K'dba has fuftained a falling off both in the rank and num- 
ber of its votaries. Whether this defeiftion arifes from the advancement 
of knowledge, or (as is moft probable) from the rapid decay which the 
great Mujfulman empires have experienced within that period, it certainly 
denotes a revolution in the minds or habits of the Mohammedans, which 
is perhaps only a prelude to the extindion of IJlamifm. — The firft chapter 
of the book of Pilgrimage treats of thofe upon whom it is indifpenfably 
incumbent that they once in their lives vifit the Kdba ; namely, upon 
every Mujfulman who is fane, adult, free, in perfefl health, and poffefled 
of the means for performing a journey, fucb as a camel, a horfe, a fer- 
vant, and a maintenance fufficient for thofe and himfelf during the pil- 
grimage, and for the fupport of his family until his return. No perfon 
is, however, required to crofs the fea for this purpofe. — This duty is as 
much enjoined upon •women as upon mtn\ but they are direfted to per- 
form it under the proteilion of fome male relation within the prohibited 
■degrees. — The fccond chapter relates to the various ceremonies of the 
Ihrdm, and the reftriflions to which a Mohrim is fubjeded, as already 
mentioned.— -The third chapter relates to the different names and deferip- 
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tioas of pilgrimage, according as the ceremonies of it are performed 
alone," or in company with others ; and alfo, the vifitations performed 
within any other than the facred months. — The fourth chapter treats of 
the reftridtions to which a pilgrim is fobjedl during his refidence within 
the^“ HOLY TERRITORY,” and the offences which, from difregard of thefc, 
he is liable to commit ; with the atonement required for each offence. 
In this chapter are alfo fet forth the reftridtions impofed upon pilgrims, 
and the indulgences allowed to them with refpedl to their wives or flaves, 
as well as the penalties impofed in cafe of infringement. A number of 
mere petty offences are likewife mentioned, for which atonements of 
a trifling nature are required, fuch as bellowing a day’s fubfiflence upon 
one pauper, or (in cafes of omiflion) repeating any particular part of the 
ceremonies. The remainder of this chapter relates to the inhibitions 
with refpedl to killing game, or feeding cattle within the holy territory, 
in either of which cafes fatisfadlion muft be made to the Chief of Mecca. 
— The fifth and fixth chapters relate to points of mere form.— The fc- 
venth concerns thofe who may be impeded in their pilgrimage by either 
fickncfs or an enemy ; — in which cafe, it is requifite that the perfon 
fo prevented fend a goat or other vidlim (by the hands of fome trufty 
deputy) to be facrificed at the temple ; or clfe, that he fend the value in 
money, with which the deputy may purchafe an animal at Mecca for 
that purpofe ; — and until this ceremony be performed he is not releafed 
from the reftridlions of a pilgrim. — The fixth chapter treats of the time 
at which the feafoii of pilgrimage expires,— namely, on the Td Kirbdn, 
or feftival of facrifice, when, if the pilgrim have not gone through the 
whole of the ceremonies, all that he has done is of no account, and the 
pilgrimage muft be performed again on fome enfuing year. — The feventh 
chapter relates to the performance of pilgrimage on behalf of another per- 
fon, which is lawful and valid for three diflerent deferiptions of people, 
namely, the dead, (who have bequeathed a fum for this purpofe,) per- 
fons prevented by diftance, licknefs, or an enemy, or perfons who, hav- 
ing already performed the ordained pilgrimage,- procure another to perform 
it again on their account, either from motives of piety, to expiate an oflence, 
or to fulfil a vow. This kind of fubjlitutive pilgrimage became indilpen fi- 
ll 2 ably 
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ably tieceflary when IJlamifm fpread over regions at a confideraUe dif- 
tance from Arabia^ as it was utterly impofliblc for all the faithful in 
remote countries, however otherwife capable, to fulfl thi$.duty in perfon. 
— The eighth chapter deferibes the Hiddee, or gift^ofFcring fent by de- 
puty to be facrificed at the temple, as before mentioned. The fmalleft 
acceptable offering is one goat. In faft, the value of the offering (as may 
naturally be fuppofed) is in proportion to the rank, piety, or vanity of the 
perfon who makes it ; and inftances have been known of one hundred ca- 
mels, or more, being immolated in one facrifice before the '•'•Houfe ofGox)'' 
— Some other matters are added, of too trifling a nature to deferve notice. 

This fhort Iketch will fuffice at once to fhew the ufelefs nature of 
thefe four books, and, we truft, to juftify the omiflion of them in the 
EngHJh tranflation.— -We fhall now proceed to make a few brief remarks 
upon the other books, in the order in which they ftand, and which, for 
the convetiiencc of the reader, are numbered according to their fuccef- 
fion. 


VOL. I. 

Book I. Of Z AKA T. 

ZAKAT means the alms impofed by the Law, in oppolition to 
[charity,] which fignifies the voluntary contributions of indivi- 
duals, and which is treated of at large under the head of gfts . — As 
Alms, in our application of that word, is always ufed to denote fome- 
thing purely gratuitous, the tranflator, in treating of thofe impofed by 
the Mufulman law, has retained the original term, to which the Englijh 
language does not afford any expreflion ftridly analogous. Some writers 
have coi>founded Zakdt and Sadka under one common meaning. The 
Arabian commentators, however, make an eflential difference between 
them; for the former is merely an indifpenfable compliance with a legal 
obligation, claiming no merit in futurity ; whereas the latter is as much 
an impulfc of the mind as an a<St of the hand, and is of courfe entitled to 
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its reward.— The import of Zakat originated with Mohammed himfclt, 
who affirft employed the revenue arifing from it according to his difere- 
tion, in the fupiport of his needy adherents ; but the objedls of it were 
afterwards afeertained by various paflages in the Koran ; and it is fome- 
what remarkable that the Prophet particularly excluded the members of 
his own family from any participation in it, and this in terms which fuf- 
ficieutly denotes the arrogant fuperiority afl'umed by the tribe of Ha- 
shim *. To compenfatc, however, for this exclufion, he admitted them 
to a fifth (hare in that proportion of the fpoil which was allotted to the 
public treafury. For fome generations after Mohammed this import 
was regularly collected, and faithfully applied to its appointed pnrpofes. — 
In raoft Muffulman territories it continues to be levied at the prefent day ; 
but the original objeirts of its difburfement have been long fmee difre- 
garded, and what was intended as a relief to the poor is now, even in the 
beft regulated governments, carried to the exchequer of the prince, who 
endeavours to fatisfy his confciencc by a fort of commutation, in the erec- 
tion of tnofques, or the fupport of a few indigent and idle Fakeers about 
his palace. That which commenced in the indigence or rapacity of the 
fovereign, has now acquired a fort of preferiptive authority; and the 
revenue derived from Zakdt is univerfally confidered ns the right of the 
ftate. It has indeed, for feveral centuries part, ccafed to be colleded 
upon jlaiionary property, the only tax which at prefent bears the name 
of Zakdt being that impofed on goods imported in the way of trade, from 
one country or diftrid into another, and levied in the name of a tolh — 
Many of its rules will be found to apply peculiarly to Arabia and 
Syria, the countries in which thelc laws originated, and where flocks 
and herds have ever formed a chief part of the wealth of the inhabitants. 
Although the laws of Zakdt have in a great meafure been fuperfeded, or 
become obfolete with refped to their original deflgtt^ yet they are worthy 
of attention, as incidentally involving many of the laws of property in 
points not immediately conneded with this fubjed.— Under this head is 

• See his declaration upon this fobjedt, (voi. I. p. 38,)— where the grtffntfs of the meta- 
phors ufed by him is worthy of remarlc. 
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comprehended the Sadkii Fittir, or alms given to the poor on the feftival 
of breaking Lent ; becaufc the payment of thofe is confidercd as a di- 
vine ordinance, and the amount (contrary to other defci^tions of Sddkd) 
is particularly prefcribed by the law, 

Zakat is the only one of the five books upon the Abaddt, or fpiri- 
tual law, retained by the Englijh tranflator. It is therefore immediately 
followed by the Mahmilat, or temporal law, — commencing with Mar- 
riage, and ending (properly) with Bequest, the laft temporal a<fl: of 
Man ; — though a fhort fupplementary book upon Hermaphrodites is added. 


Book II. Of Marriage. 

The preliminaries to this moft important of all contrafts, as fet forth 
in Chap. I. are ftated in terms remarkably limple. No provifion is made 
for the execution of any written engagement ; no particular form or cere- 
mony is prefcribed ; but the efficiency of the whole is made to depend 
merely upon the oral declarations of the parties, before fufficient wit- 
nefl'es. In faft, written engagements were not in common ufe until 
fome time after the eftablilhment of Ifamifm , — A feition of this chapter 
is occupied throughout with the matrimonial prohibitions and reftridions, 
with refped to which the Mohammedan and Levitical law have a clofo 
affinity. The principal of thefc reftridions are, that a man ffiall not 
marry his relation within the prohibited degrees ; that he ffiall not have 
more than four wives at a time ; and that he ffiall not marry, together, 
two women related to each other within the prohibited degrees. — To the 
political and fpeculative enquirer the moft curious features in this book 
are, the paflages which particularly concern Women, as contained in 
Chap. II. and III. from which it appears, that the female fex are, among 
the Mufulmansy invefted with many perfonal rights and independent pri- 
vileges, fuch as certainly, in fome meafure, compenfate for the various 
hard conditions to which law or cuftom has fubjeded the daughters of 
If din. — Thefe, as they arc fully dilcufled in the body of the work, it is 

needlefs 
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needlefs to recapitulate. The moft ftrikiug of them which occurs under 
this article is, the liberty allowed to a woman to difpofe of hcrfelf in 
marriage indepertdent of her guardians, and the right of option which ftill 
remains to one contracted during infancy, after fhe thall have attained to 
maturity, which the law fixes at a very early age *. A woman is alfo 
entitled to poflefs her dower, or marriage fcttlement, as her own exclu- 
five property, which fhe may difpofe of by gift, will, or other deed, 
altogether independent of her hufband, or of any claims which may 
lie againft his eftate. — Chapter VI. exhibits a ftill more extraordinary 
regard, in the Muffulman legiflator, for the feelings of the fex, upon a 
point of a very delicate nature, and in which he doubtlefs confulted the 
peace of the Haram as much as the dictates of abftraCt equity. — Concern- 
ing this, however, we fhall leave the text to fpeak for itfclf. 


Book III. Q/f Fosterage. 

In a flate of fociety w'here faftidious refinement has not deflroycd 
the genuine feelings of the heart, the tie of folterage is, next to that of 
blood, of the ftrongcfl and moft lafting nature. — Even in the more 
remote parts of our own country the Nurse is ftill confidered ra- 
ther in the light of an humble relative than a menial dependent. By 
the people of Asia this idea is carried ftill farther ; and the nurfling 
is fuppofed to partake, of the very nature of her from whofe blood he re- 
ceives his earlieft nouriftiment. An affinity is therefore created by this 
circumftance, which operates to render marriage illegal in the lame man- 
ner as actual conlanguinity. Hence the prohibitions occafioned by fofter- 
age are analogous to thofe fet forth in the fecond feClioa of the preceding 
book, — to which this is a kind of fupplement. 


* See Vol. III. p. 482. 
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Book IV. Of Divorce. 

The great variety of matter which this book embraces, and the many 
deviations which it admits from its main fubjeft, the Tranflator fhall not 
undertake either to account for or to defend. — From the contents of the 
firft fix chapters the reader will perceive that the Mohammedan law 
of divorce bears a ftrong affinity throughout to that of Moses. In this, 
as in marriage, no written inftrument is required, the repudiation being 
cffefled merely by the verbal declaration of the party. — Cuftom, indeed, 
and the municipal regulations of moft Mujfulman countries, following 
the example of the fews, have made a xvrit 'mg of divorce^ if not an ef- 
fential, at Icaft a circumftance which it would be highly indecorous to- 
omit. What moft forcibly ftrikes us on the perufal of this fubje£t is 
the extreme facility with which a hufband may rid himfelf of his female 
partner, — a facility which, when we confider the too frequent levity and 
ficklencfs of Man, feems at firfl fight calculated toexpofe the weaker fex 
to the moft degrading infult which malice could di(5tate, or caprice put in 
pradicc. — The /Arabian legiflator has, however, eftabliffied fo many 
bars, and pride itfelf oppofes fuch obftacles as, if they do not com- 
pletely remedy, at leaft tend greatly to counteract this apparent defeCt. 
— Before a divorce becomes irreverfble it muft have been pronounced 
three times, allowing (according to the orthodox form) an interval of a 
month to pafs between each fentence, — or fuch a period muft have clapfed 
as affords ample room for reflection and repentance, in cafes of anger or 
difguft ; and a reverfal is, at any time before the expiration of that term, 
eftabliffied by either word or deed, denoting a reconciliation. The huf- 
band, moreover, unlefs he can prove grofs miibehaviour, muft give up 
the dower. — But the moft powerful obftacle, to unjuft or capricious repu- 
diation is that part of the law which provides, that if a wife be once 
completely divorced, the hufband cannot take her again, until ftie be 
previou fly married to, bedded with, and divorced by, another man. — To 
this falutary regulation chiefly is owing the diflike which obtains againft 
divorce in all Mujfulman countries, and the diffiouour attached to it,— 
8 infomuch 
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in^bmuch that the inftances of it are very rare,*notwithftandiug the li- 
berty which is permitted by the JLaw. The place and title of Chap. XV. 
would ruturally lead us to conclude, that it treats in particular of the ali- 
mony payable to a divorced wife during the term of probation. This, 
however, is by no means the cafe ; for it is made to comprehend thofc 
rights of every perfon which come under the denomination of Main- 
TfiNANCE,— not of the wife alone, but alfo of parents, children, poor 
or difabled relatives, and {laves. — With refpedl to domeftic arrangements, 
this is, perhaps, the moft ufcful fedion in the whole work. It evinces, 
in many places, a confiderable fpirit of humanity, and very properly in- 
troduces— 


Book V. Of Manumission. 

Tenderness towards Slaves is certainly a prevalent principle in 
the Mujfulman law, notwithftanding feme paflages which occur in 
this treadle concerning them are direflly rdpugnant to common feel- 
ing, and to the natural rights of Man.— In the XXIVth chapter of thb 
Koran this tendernefs is ftrongly enforced with refpeft to certain 
points in the domeftic treatment of them * ; and it may alfo be 
traced in various parts of this Commentary. — It is, indeed, in pra^ice 
pretty much confined to the flaves profefting the Mujfulman faith, as it is 
natural to fuppofe that the followers of the Prophet do not entertain the 
fame regard towards their bond-fervants of other religions. Still, how- 
ever, we lhall be guilty of great injuftice, if we form our ideas of Muf- 
fuhnan flavery from the treatment experienced by Chriftian captives 
among the barbarians of funis^ and Algiers. The precepts concerning 

♦ The paflage referred to treats of mauhing flaves who arc finglc: — “ Contract (in 
“ marriage) those of them who are single, such as are worthy, of your male 

‘‘ AND FEMALE (flaVCS }) IF THEY BE POOR, GOD WILL ENRICH THEM OF HIS BOUNTY,*' 

“ Unto such as desire a written covenant, (of Kitabat^) grant it, if ye 

« SEE GOOD IN THEM) AND GIVE JHEM OF THE RICHES OF GOD, WHICH HE HATH 
“ GIVEN YOU," &C. 
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matiutnid'ion are injun£live with refpe£l to believers only ; but thofc 
which recommend kindnefs and good ufagc apply to all alike. The law 
in many inftances afFords them prote£tion againft injuftice, and declares 
them to be “ claimants of right," It in fome particulars, moreover, pro- 
vides an alleviation to this otherwife moft hopelefs and degraded ftate of 
Man, unknown to the more polilhed inhabitants of Europe ; — as may 
be perceived in perufing the laws with refpe£l; to Am WaliJs, Mokdttbs, 
Modabbirsy and Mazoons, — ^To the free-born denizen of Britain, the 
very name of Slave carries with it fomething odious and difguftful : 
but the Mohammedan bond-man, generally fpeaking, experiences in a very 
flight degree, if at all, the miferies which necefl'arily attend that ftate in 
fome of the dependencies of Europe ; where the riches of the commu- 
nity grow out of the inceflant labour of wretches, whofe fliortened date 
of l^e is balanced againft their earnings, by rules of Algebra and 
calculations of Arithmeticl If the flaves of Mujfulmans appear, by 
•their conduit, to be deferving of encouragement, they are fre- 
quently treated rather as humble friends and confidents than as fervlle 
dependents ; and though inhibited from rifing in the ftate, often, in the 
capacity of Mazoons, amafs a degree of wealth which enables them 
to purchafe their freedom. — ^The fubjeit of Manumijfton is difeufled at 
large in the firft five chapters of this book.— Chap. VI. treats of a praitice 
which was common in Arabia before the time of Mohammed, and was 
confirmed by his precepts. It afFords a ftrong incentive to emancipation, 
by enabling a mafter to perform an aft of piety which, being pofthumous 
in its efFeft, cannot injure his circumftanccs. — Chap. VII. exhibits a 
branch of that moft important article, the efablijhment of parentage" 
It fhews, that the children born to a roan by his female flaves are as legi- 
timate as thofe begotten in rnarriage ; and alfo, that the Mujfulman law, 
like the Roman, does not acknowledge any affinity between a bafard and 
his father, but throws him wholly upon the mother. 


Book 
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Book VI. Of Vows. 

Oaths are one of the bonds of fbciety, and in many inftances the 
chief fecurity for public hitegrity and private property. Perjury, there- 
fore, has in all communities been juftly reprobated as a moft flagrant 
crime. It is remarkable, however, that the MuJJulnian law has inftituted 
no fpecific punifliment for this fpecies, of offence, except in the cafe of 
fandery the legiflator feeming to think the apprehenfion of punifliment 
in a future fate of itfelf fufficient to reflraiil men from the commiflion 
of it. This is evidently the cafe with refped to the expurgatory oaths 
required of accufed or fufpedled pcrfons. In matters of property, indeed, 
the magiftratc is at liberty to punifli it by a flight difcretionary correction ; 
but in thofe mofl: enormous inftances of it which implicate the life of 
Man, the only ill confequcnce it induces, on difeovery, is a fine adequate 
to the blood thus unjuftly flied a very trifling atonement certainly ! In 
this defect, however, (if it be fuch,) of their law, the Mujfulmans do 
not ftand alone. 


VOL. II. 

Book VII. Q/" Punishments. 

This book treats only of the punifhments incurred by crimes of a fpi~ 
ritual nature', thofe inftituted for ofiences againft perfon or property 
being difcufled under their refpeCtive heads. The punifliment for adul- 
tery is certainly fevere. Yet we will not, perhaps, be forward to 
condeinn this feverity, if we edmpare it for a moment with what is re- 
corded in the twentieth chapter of Leviticus upon the fame point. — In 
faCf, from the nature of the evidence required, it was next to impoflible 
that the offence fliould ever be fully proved, even among the tents of the 
Arabs; fo that the iiiftitution of the preferibed punifliment was, in a 
great meafure nugatory, except in cafes of confeflion by the parties. 

i 2 That 
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That thofe confeflions were fometimes made in the early days of 
is a fa£l ; and made, as they were, at the certain expence of life, they 
afford a wonderful inftance of devoted zeal among the firll followers of 
Mohammed. Still, however, even in thofe inftances, every n^ns that 
precaution could fuggeij is enjoined to avoid the neceffity of infliding <hc 
lentcncc. — The three firft chapters of this book relate entirely to whore- 
dom, and the penalties incurred by each fpecies of illegal connexion. — 
Chap. III. involves fome curious matter concerning the retrofpe£live limi- 
tations of tedimony, which in pradice extend to all cafes of criminal ac- 
cufation. ,Much here occurs, likewife, concerning the general laws of 
evidence, that may not be deemed unworthy of notice. Chap. IV. contain- 
ing the penalties of drunkennefs, exhibits a degree of lenient indulgence 
with refped to that vice which we fhould fcarcely exped to meet in a 
Mujfulman law-book, as it hence appears that a man may offend in this 
way, even to a confiderable degree, without any danger of legal cogni- 
zance.— as treated of in Chap. V. comprehends all exprelfions 
which may either affed the reputation of a man or woman previoufly 
polfcffed of a fair oharadcr, or the legitimacy of their iffue ; and the'punifh- 
ment has, added to it, an effed equally juft and politic, namely, incapa- 
citating the flandcrer from appearing as an evidence on any future occa- 
fion.— corredion, which forms the fubjed of Chap. VI. 
extends to all petty deferiptions of perfonal infult, even to abuftve lan- 
guage. In fad, two thirds of the punifhmcnts incurred under the Muf- 
Juhnan]\Jix\{dli^\Qr\ at the prefent day, whether in Turkey, Perjta, or India, 
are inflided under the name of Tazeer. — Wc muft not pafs this book 
without noticing the extraordinary indulgence fliewn to flaves, in fub- 
jeding them, for all fpiritual offences, to only half the punifhment of 
freemen. The reafons alledged for this lenity manifeft an uncommon 
degree of confidcratioa and feeling for the ftatc of bondage. ^ 
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Book VIII. Q/’Larciny. 

The Tranflator has adopted the term Larcinjy^ as the title of this 
booK, becaufe that word exprefles every fpecics of Theft, from the moft 
petty to the mofl: atrocious. The uniform punifliment annexed to Larciny 
is the amputation of a limb, unlefs where the aft has been accompanied by 
murder, in which cafe the offender forfeits his life by the law of Retali a- 
TioN. — Many arguments might be adduced againft the law of mutilation 
in cales of Larcmy^ founded as well on the inhumanity as the mefficiency and 
inconvenience oi that mode of correftion. It is, however, the only method 
exprcfsly authorifed by the text of the Koran ; — and if we confider the 
force of religious prejudice, and the eft'eft of long habit, it may perhaps 
appear very unadvifable to introduce any hafty alteration in the penal Ju- 
rifdiftion in this particular, — efpccially as we have nothing better to ofFec 
by way of fubftitute, (for furcly our penal laws are ftill more fangui- 
nary!) and alfo, as the Genioo laws, with refpeft to theft, are ffriftly 
analogous to the Mujfulman, in awarding mutilation under certain cir- 
cumftances. — Chap. VII. of this book is particularly worthy of attention, 
as it refpefts the moft daring and outrageous breach which can be made 
againft the peace and fecurity of fociety. To enter fully into the fpirit of 
the text, in this and many other parts under the head of Larciny, it is 
requifite that we keep in mind the peculiar manners of the people in thole 
parts of the world where the MuJJutman law operates. It is obfervable 
that, at the end of this book, a remarkable inftance is incidentally in- 
troduced of the forbearance of the law in a cafe of homicide upon pro- 
vocation. 

Book IX. The Institutes. 

This book contains a chief part of what may be properly termed 
the political ordinances of Mohammed, and is ufeful both in a hiftorical 
aitd.a legal view, — in t\it former, as it ferves to explain the principles upon 

which 
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which the Arabians proceeded in their firft conquefts, (and in which 
they have been imitated by all fucceffive generations of Mujfulmans,) and 
in the ialter, as many of the rules here laid down, with refpeft to 
fiibjugated countries, continue to prevail in all of that defeription at the 
prefent day. The nature and end of thofe regulations is fo fully, ex- 
plained in the text, that they do not require any illuftration of comment 
in this place. We lhall therefore pafs on to 


Book X. (y Foundlings. 

One of the earlieft and moft laudable attempts of Mohammed, in the 
profecution of his pretended miffion, was, to correft certain barbarous 
pradiccs then prevalent among his countrymen, particularly with refpeft 
to infant children, whom it was common for the parents to expofe or put 
to death, where they apprehended kny inconvenience from the mainte- 
nance of them. The prefent book is to be confidered merely as a com- 
ment upon his precepts in this particular. 

Book XI. Of Troves. 

Book XII. Absconding of Slaves. 

Book XIII. Cy Missing Fersons. 

The rules laid down in thefe books will be found, in general, Bridly 
confonant to natur.il juftice, and fuch ^as prevail (or ought to prevail) in 
all well-regulated communities. 


Book XIV. Of Partnershi?. 

This Iwok contains a number of fubtlediftindions with refpeA to pro- 
perty, in many of which acute diferimination feems to' be ftudied more than 
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practical utility. Several of them the reader may indeed be tempted to confi* 
dcr rather as the fcholaflic reveries of an abftrafled divine, than as flowing 
from an a<5tive intercourfc with the world, or dictated by the liberal fpirit 
of commerce. — Still, however, it will perhaps be found, that in the mafs 
of fpcculation much matter is interwoven of a more fubflantial kind. 
The Mussulman l<nvs of property (to afcertain which is one great end 
of the prefent work) arc in feme inftanccs defined with coiUidcrable pre- 
cifion ; and the various fubdivifions it exhibits to us of reprefentative 
wealth, as oppofed to real^ gives us an interefting idea of the refinement 
which, fo many centuries ago, fubfifted in Mohammedan countries with 
refpedl to thofe particulars. 


Book XV. Of (pious or charitable) Appropriations. 

In all Mohammedan countries (and in none more than in IIindostan) 
it has been a common practice to dedicate lands ^ houfesj and other fixed as 
well as moveable property to the ufe of the poor, or the lupport of religion. 
The founding of a mofque, the confl:ru<ffion of a refervolr, and even the dig- 
ing of a well, for the public ufe, come all under the lame head ; and many 
noble monuments of thefe kinds are ftill to be feen in different parts ot 
India, the ufeful efFcfts of benevolence or fuperflition, in the more 
flourifhing periods of the Mogul empire. That empire has, indeed, long 
fince been haftening to decay ; and the monuments of Mu/Juhnan piety or 
magnificence have fuffered, with it, a fy mpathetic dilapidation. Num- 
berlels grants of Land, however, to pious or charitable ufes, have been 
executed at different times, of which many are ftill in full force, under 
the general title of j^ima ; — and thefe muff give fome intereft to the fub- 
jeft of the prefent book, in which the various modes of alienation are dif- 
cufled with conliderable accuracy. 
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Book XVI. Of Sale. 

Book XVII. Of Sirf Sale. 

To enter fully into the fubjeds of thefe books, would occupy more 
time and fpace than is confident with the brevity of prefatory remark. 
The obfervations we have made concerning Book XIV. will equally apply 
to thefe throughout. The book of Sale is fwelled by a vad acceffion of 
incidental matter. Of thefe the moft ftriking is Usury, the fubjed of 
Chap. VI 11. The Mohammedans^ in this particular, clofely copy the 
Jewifh law, by which the children ^Israel were alfo dridly for- 
bidden to exercife ufury among each other* this chapter the 

book of SIRF Sale may infome mcafure be conhdered as a fupplement^ 
fiiice it feems chiefly calculated to guard and provide agahifl; the pradice 
of Usury in the exchange of iht precious metals. 

Book XVIII. Of Bail. 

Under this head arc comprehended all forts of fccurity, whether for 
perfon or property , — This book contains a good deal of pradkal matter, 
(particularly in the laws concerning and is thercthre worthy 

of an attentive perufal. 


Book XIX. Transfer ^ Debts, 

Is in fome mcafure fupplementary to the former,, as the tranfadion of 
which it treats is performed by way of giving ftcufity to a creditor. 
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Book XX. Duties of the Kazek. 

« 

. T[rE ful)jc6l of this book is of the utnioH: importance in all countries, 
ns upon the coiidu61: of the magijlrutes the welfare and happincls of every 
lociety inufl: chiefly depend : and uidecd the MehawniCihins clfccm it of lo 
much importance, that feveral large works have been w ritten, by their 
principal law commentators, under this title. — la Chap. I. and II. the 
proper conduct: of a judge, and the behaviour required in him, are briefly 
defined. — In thefc, however, as well as in the fucceeding chapters, the 
text wanders Ilrangely from its profefled fubjcCf, and goes into a variety 
of matter which would appear to fall more properly under other heads. 


Book XXI. Of Evidence. 

Book XXII. Q/' Retractation g/’ E vidence. 

These arc two as ufeful books as any in the whole work, — and dcvc- 
lope feme of the moft important principles in Judicial proceedings. — The 
lafl: fedion of Book XXI. Ihews, that the punifhments incurred by 
perjury are (as has been already noticed) of a very flight nature, and 
calculated to operate more upon men’s feelings than their fedf^. The 
rcafons for this lenity are of the lame delcription with thofe urged by our 
lawyers. Perhaps, indeed, the infamy and perpetual dllqiialifications to 
w hich the w'itnefs is fubje^Icd by it may operate as cifedlually as thoi'e 
penalties which the Law preferibes ; — but it is certain that fafe ief 
t 'nnony is regarded with lefs abhorrence by Mohammedans in general than 
among Cbrijiians, 
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VOL. III. 

Book XXIII. Of Agency. 

Book XXIV. Of Claims. 

In the former of thefe books nothing very remarkable occurs, the 
laws with refpeil to agents being in general analogous to thofe which 
obtain in our own courts. — Book XXIV. chiefly relates to the condufl: of 
fuits at law, and the rules to be obferved, in admin iftering oaths, &c. 
It alfo comprehends much extraneous matter with refpedl to the various 
fubjeds of fuits. — Chap. V. treats of a point already mentioned, namely, 
the efiablijhment of parentage. In all I'ocieties where polygamy and con- 
cubinage are allowed, this fubjeft muft neceflarily afford frequent ground 
for litigation. 


Book XXV. Of Ackowledgments. 

It is only neceflary to remark of this book, that Acknowledgment, 
in the Mujfulman Law, has the fame effeft, in the cllablifhment or tranl- 
fer of property, as a formal deed. 


Book XXVI. Of Compositions. 

Book XXVII. 0/' Mozaribat. 

Those books contain a quantity of technical matter. Mozdribat feems 
to have been a device adopted in order to avoid the imputation of ufury, 
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by which the monied man was enabled to obtain a profit from his capital 
without the odium of receiving any intereji upon it. — This fpccics of 
contraft is in common ufe in Hindojlan. 


Book XXVIII. Of Deposits. 

Book XXIX. Of Loans. 

Book XXX. Of Gifts. 

These books chiefly confift of plain rules, applied to ordinary cafes.— 
It is to be remarked, however, that the Mtffulman law, with refpeft to 
gifts, differs confiderably from the Romany in leaving to the donor an 
unreflridted right of refiimptioii. 


Book XXXf. Of Hike y 

Is a book of confiderable praflical utility, as it comprehends every de- 
feription of valuable ufufrutl:, from the hire of land to that of a workman 
or an animal. 


Book XXXII. Of MOKA^IBS. 

Book XXXIII. Of IV ILL A. 

It is probable that many of the laws in thofe books have now fallen 
into difufe, or are confined to ArabiUy Perfay and Lurkey. The privi- 
leges and immunities of IVILLAy however, flill obtain in all Mtfj'ulman 
countries, and are of confiderable confequence, as involving many rights 
liable to become fubjedls of litigation. The privilege allowed to a Have, 
of covenanting for and purchafing his freedom, place the MuJJuhnaml^i'ws of 
bondage in a flriking, but not a difagreeable light. 
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Book XXXIV. Of Compulsion. 

It is \n general agreed, by moft juridical writers, that a defect of 
the will, arifing from compulfion, is an cxcufc for any crime committed, 
and an annulment of any deed executed under it. In the Mufulman code 
th is rule, however, does not invariably hold, as from what occurs under 
this head it appears, that compelled contra<5ls or other afts are uevcrthelcfs 
valid in their effeft ; and that offences committed under the influence of 
fear have ftill a degree of criminality attached to them. 

Book XXXV. Of Inhibition. 

The fubje£l of this book comprehends every fpecies of incapacity, 
whether natural or accidental. The fccond chapter exhibits one of the 
moft ftnking features in the inftitutes of Moha7nmcdan}fn. — How far legal 
rcftri(5tions upon adult prodigals are calculated for the advantage of the 
community at large, is not our bufinefs to inquire. It is, however, cer- 
tain, that the Impofltion of wholeiome limitations upon thoughtlcfs ex- 
travagance, and every other fpccies of folly, if more generally introduced, 
would operate powerfully to prelcrve the property and peace of families, 
and (perhaps) the virtue of individuals. — The inhibitions upon debtors as 
contained in Chap. III. arc well worthj^of attention. 

Book XXX VI. Of Licensed Slaves. 

That regulation of the Mujfuhnan law by which a mafter is empow- 
ered to endow his flavc with almoft all the privileges and rebponfibilitics of 
a freeman, [)reicrving, at the lame time, his property in him inviolate, 
aftords a llrong proof of its tendernefs with rclpect to h.ondagc. It in faifb 
places the flavc who obtains this advantage rather in the light of an at- 
tached dependant than of a mere fci vile inftrument, deprived of privilege, 
and deflitute of volition. 
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Book XXXVII. Q/^ Usurpation. 

Book XXXVIII. Of Shaffa. 

Trie points of difcuflioa which occupy thefe books arc of fomc im- 
portance in every view. The regulations in the former arc, for the mod 
part, dmdificd by natural juftice, and thofe in the latter, by many confi- 
derations of conveniency and expedience. Several particulars which occur 
in treating of Ufurpation mu ft indeed be referred to certain cuftoms pre- 
valent in Arabia. The right of pre-emption enjoyed in virtue of commu- 
nity or contiguity of property, is perhaps peculiar to the Mujjiilnum law. 
However accommodating to the interefts and partialities of individuals, 
this privilege may nevcrthelefs be confidcred as liable to fomc ohjedion, on 
the fcorc of aftordinsf room for cndlel's liticiation. Under certain rcftric- 
tions, it is both a juf and a humane inftitution. 


V O L. IV. 

Book XXXIX. O/' Partition. 

This book relates chiefly to the divifion of inheritable propcity. By 
x]\o Alufu/man law, as by the Koman^ parceners in an eftate may be con- 
ftrained to make a partition of their joint inlicritancc, for which purpofc 
proper officers are appointed by public authority, — The fame rule alio ex- 
tends to other dcfcriptlons of partncrlhip property. The principal ten- 
dency of the diicpfifitions under this liead is, to fticw ^vhat arc proper 
objcfls of partition, and in w hat inftances the magiftratc is at liberty to 
compel the parties to accede to the Icparation of their joint pofteliioiis. — 
•The laws of ufujrubiuary partition, as contained in Chap. V. poftd's much 
curious originality. 
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Book XL. Compacts p/” Cultivation. 

Book XLI. Compacts of Gardening. 

These books are of ufe chiefly on account of the regulations with 
refpe€l to landed property which incidentally occur in them. They ex- 
hibit the farming of lands in a very imperfect Rate, and at a time when 
money had as yet come little into current ufe. They, however, explain 
a number of principles upon this fubjed equally applicable to all ages. 


Book XLII. Of ZaSbah. 

In the Mohammedan as in the JewiJh Law, the eating of blood is 
fti i£tly forbidden, and hence the various rules and precautions fet forth 
under this head. It appears, from fome paffages, that the Arabian Pro- 
phet was defirous of inculcating not only a fcrupulous regard to the purity 
of food, but alfo a humane and tender attention to the feelings of the ani- 
mal deftroycd for the purpofe of fupplying it. — This lad is indeed a feuti- 
ment difcovcrable in many parts of his precepts. 

Book XLIII. Of Sacrifice. 

Sacrifice, whether as a memorial or an expiation, is one of the 
moll: ancient religious obfervances which occur in the hiftory of man- 
kind. The particular ceremony which is the fubjeft of this book, was 
inftitutcd in commemoration of Abraham’s obedience to the Divine com- 
mand by the intended facrifice of his fon. This fon the Arabian com- 
mentators make to be their great progenitor Ishmael, and not Isaac, 
whom they aflert to have been promifed fubfequent to that event. This 
conclufion they draw from the manner in which the whole circumftance 
is worded in the thirty-fevcnth chapter of the Koran, though the paflage 
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is certainly very equivocal. The anniverfary of this rite falling on the 
tenth ’of Zec-al-Htcijee^ [the month of pilgrimage,] it is performed by 
pilgrims in the valley of Minna^ and conftitutes one of the prelciilvd 
ceremonies of pilgrimage. — It is, houever, equally enjoined on all 
others poffefled of the ability; and may be performed by any man at hia 
own habitation. The rules refpe^ling it arc few and fimple ; and are, in 
fa^l, of little confequence in a clvU light, farther than as they tend to 
afFedt property. The fame obfervation in a great degree applies to 


Book XLIV. Of Abominations, 

A SUBJECT which involves a vaft variety of frivolous matter, and 
muft be confidered chiefly in the light of a treatife upon propriety and de- 
corum. In it is particularly exhibited the fcrupulous attention paid to fe- 
male modefly, and the avoidance of every aft which may tend to vio- 
late it, even in thought. — It is remarkable, however, that tins docs not 
amount to i\\2X ab Joint e feclufton of women fuppoied by fomc writers. In 
flift, this feclufion is a refult of jealoiify or priclcy and not of any le^^al 
injundlioHy as appears in this and fevcral other parts of tlic Hedaya. Nei- 
ther is it a cuftom univcrfally prevalent in Mohammedan countries. 

Book XLV. Cultivation of wafe Lands. 

In moft Mufulman governments, particular encouragement has been 
held forth to the reclaiming of barren or deferted grounds, by the power- 
ful incentive of granting to the cultivator a property in the foil. — A confi- 
derable portion of this book is occupied with difeuHions upon the right to 
water^ that element being juflly regarded as a mofl: valuable commodity 
in countries where, from the heat of the climate, the ground is liable, 
for the greateft part of the year, to exccfiive drought; and where, of 
courfe, the fuccefs of tillage muft chiefly depend upon an artificial fupply 
of it. 


5 ^ 


Book 



Ixxxii 


p R E I. I M I N A R Y 


Book XLVI. Prohibited Liquors. 

In prohibiting the ufe of nine, (under which term are included all 
deferiptions of inebriating liquors,) the Prophet meant merely to reftrain 
his follow ers from unbecoming behaviour, and other evil eft'e 61 :s of intoxi- 
CcUioii. At firftthe precept was iflued in the Koran fimply againft drunk- 
ennejs^ which amounted only to a prohibition of excefs in the ufe of ^ftrong 
liquors ; but this not proving fufficient for the purpofes of complete de- 
terment, the negative injunftion was produced,^ by which inebriating 
fluids were altogether profcrlbcd, and declared unlaw tub The tendency 
of this book is, chiefly, to exhibit the opinions of their divines concerning 
what kind of liquors thofe are which fall under the denomination of pro- 
hlbitcd'y in which we may trace the rigid fcrupulofity of the more early 
Mujjulmans upon this point. At prefent, how'ever, they are not, in 
general, very ftriv^l: obfervers of the Law in this particular, their modern 
doctors allowing that various fluids may be drank, either medicinally or 
for plcafure, provided it be done with moderation, and fo as to avoid 
fcandaL 

Book XLVII. (y' H unting. 

This book is, properly, a fupplemcnt ioZnhhah; and any reflec- 
tions upon it may therefore be referred to the obfervations under that head. 

Book XLVIIL (y Pawns. 

Book XLIX. Offences againfi the Person. 

In determining the meafure of punifhment for offences committed 
upon the perfons of men, the lex talionis feems at firff fight to have been 
didlated by natural reafon, and to be coufiftent with juftice, as affording 
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the I)cft means of a. ftrl(3; and equal retribution. Accordingly, wc find it 
among the earlieft inftitutes of every fociety approaching to a Rate of per- 
fect civilization. Before the time of Mohammed, the adminiftration of 
public juftice being little known in u^rabia, perlonal injuries were a fruit- 
ful’fource of private revenge and civil war, and prelerved, among the de- 
fcendants of Isiimael, a fanguinary ferocity of fpirit, which was confi- 
dered as a virtue rather than a bletntfi in their charafter. The Prophet 
fodn perceived it necelTary to the completion of his projctft, to introduce a 
reform in this particular; and therefore, with a view at once to indulge 
hiS'C'odiatrymeti’s propenfity to revenge, and to prelerve the peace of the 
cbihmunity,' flibftly after his flight to Medina, (as it is faid,) revealed 
that paflage of the Koran allowing of retaliation, in which he has nearly* 
copied the la\V of Moses. As equality is the profefled ground of this 
infti^ution, the Mujfulman do<£lor6, in their comments upon it, fccm to 
have followed the’ ///(frii/ 'acceptation of the text, in all cafes where the 
obfervance of this equality is poflible. In practice, however, retaliation 
k' feldom or iiever infli<£led upon a limb or member ; but a muld is im- 
pofed in proportion- to the injury, and according to the circumftanccs bv 
which it k excited or attended. — In facft, however equitable this mode of 
requital may appear in fome inftances of pcrfonal injury, yet, when applied 
to all without limitation, it certainly involves mucli grofs abfurdity and 
injuftice, a charge from which it does not Hand acquitted by all the dif- 
tiitftiorts which the commentators have eftablifhed concerning it in this 
book. Hence it is that the Mujfulman courts, following the example of 
underftand the words of the Koran, in all cafes thoit of life, 
i^i the fahte ihanner as thofe Pentateuch •, that is, not as awardin<T 

art 'aSfital retaliation, according to the ftrift literal meaning, but an atone- 
meht^nr-exaft proportion to the injury.^Thus miuch with refped to wil- 
y«/'oflfences. That law by which a man is made rcfponfible in his pro- 
perty for ofifehces unintetHional Ormerrcly accidental, is certainly, in fome 
inftances, rathw'rigorotis.- •’ -It was, however, well calculated, in an irre- 
gular fociety, and a defeflive ftate of civilization, to guard men from aft- 
ing carelefsly, aiid has a ftrong tendency to fupport and inculcate tlic 
.„^OL.I. 1 - facrednefs 
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facrediicfs of the perfon of Man.-— We ftiall fpeak more fully opwx tlMfr 
fubjctft, itv treating of 


Book L. Of Fines'. 

Although the manner in which this fubjeft is treated involves a coo- 
fidcrable portion of frivolous abfurdity, yet we alfo find, in the courfc of 
ks dilcuffions, many wife and falutary regulations, both for prefcrvingf 
the Iccurity of the perfon, and the peace and good order of fociety. We 
may perceive, from the pcrufal of it, that a man is made refponfible not 
only for his overt adfs, but fikewife for any injury which may be more 
remotely occafioned by lus carcleflacfa, obAinacy, or wilful neglcd. 
The degree of the fine was originally fixed at a certain amount, that for 
the life of a man being detertnined at one hundred eanaek, and all others 
at a proportionable rate, according to the injury. In later tiroes, however,, 
the changes in manners, and in the value of property, introduced other 
modes of afeertainiug amercement,, and fines came to be levied not only in 
proportion to the injury fuAained, but alfo according to the circuroAances of 
the cafe.— Chap. VI. exhibits the only fpecies of in^tjt admitted by the 
Mt^ulmatt\v» in cafes of uncertain homicide, confill^g folely of expur- 
gatory oaths. However well calculated' this may have been for the me- 
ridian of ylrabia or Itbky and for the Aate of fociety in thofe countries at 
,the time thefe laws were fir A fyAematized bto-a code,, it is certainly 
but a poor device for the ifettdion of guilt or the afoertaioment of fait 
in a well>rcgulated community.— It is remarkable that a law AriiUy cor- 
refpondent to what is mentioned in. this chapter formerly provaded-among, 
the Saxons and other northerf) nations of Eveoi**,. where: the rei^pottfibi- 
lity for unafcertainable bloodfoed lay with the inaAer of thts. fiuxuly,.ur 
with the people of the tytbing in whibh the body was found. 
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Book LI. The Levvino of Fines. 

The fubjcdl of this book is purely of a local nature, relating entirely 
to the levying of fines upon the Arabian tribes for offences unintentionally 
committed by any individual of them. — Thefe regulations lerve to give 
us a pretty clear idea of the ftatc of fociety in the native land of Jfatniftfu 
However ufelefs, and perhaps impradlicable, in a more advanced ftate of 
refinement, thefe, as well as many regulations in the two preceding books, 
were well calculated to reduce a fierce people under the reftraints of law 
and civil govern nvent. 


Book LII. {y'Wrr.i.s. 

With refpeft to the forms of wills, the fame obfervations occur as 
have been already made in treating of Marriage.— In fad, as writing 
was formerly very little In ufe among the Arabs, all deeds arc, in the 
commentaries upon their laws, regarded and mentioned as being merely 
oral. Hence 'Wills, as difeuffed in this book, arc folcly of the nuncu- 
fative defcriptlon. The moft remarkable features in this book are, the 
reftridions impofed upon teftators with ref^d to the difpofal of their pro* 
petty. 


Book LIIL Qf” Hermaphrodites. 

This book, And the fucceeding chapter, which, becaufc of ks being 
detached from any particular fatted, is termed Chapter the last, are 
a kind of fupplemtHt to the reft of the work. Hermaphrodites are probably 
A cla& of beings which exift in imagination rather than in reality. We fhall 
therefore leave this book to Ipeak for itfelf. — The laft chapter is worthy 
of particular notice, as (if we except . bills if fate and judicial lett.ers) it 
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is the only part of the work in which any thing is mentioned concerning: 
r;/" W riting. 


In conducling this fhort review, the Tranflator efteems it his duty to 
aclil, that it is a very imperfed: lummary indeed of the work which is now 
preiented to the Public. The fubjc£ls of it would admit of a much more 
ample difcuirion. — But to enter into-a comparative and analytical furvey of 
topics lb numerous and important would of itfelf require a large volume; 
and the patience of the reader is perhaps exhaufted. The more particular 
invelfigation of them we fhall therefore leave to his own refieftions or 
inquiries ; and haflen to conclude an eflay, for th® length of which no other 
apology can be offered, than an anxious wilh to forward the chief end of 
this publication, by throwing fome light upon a: fubjedt dpy iiv itfelf, and not 
without its difficulties, and accommodating it to the perceptions of thofe 
whom duty or curiofity may lead to make it an object of their ftudy. 

Of the importance of a work in which the Tranflator ha^ |x)rne lb 
large a (hare, it may not become, him to fay much but as the objetfts of 
it arc of a public nature, and as it has been brought forward in forae mea- 
fure at the public expence, he feels himfelf called upon to hazard a few 
words in vindication of its probable utility. 

With refpefl to the immediate end propofed by thofe who originally 
projedted this tranflation, kll that is tieceffary to be ffSted may be refolved 
into one fummary argument. While the Mohammedan Law is allowed 
to be the foie ftandard of criminal, and in a great meafure of civil 'jurif- 
prudence throughout bur dominions in India, (and it would perhaps be 
neither prudent nor pofiible hafllly to introduce ahy other lyfttem,) if ap- 
pears indifpenfably neceflary that thofe who are to pfoteft' the rights" bf 
the people, and who are refponfible for the proper adtiiihiftratibn of public 
jufticc, fliould poflefs the means of confulting the principles bn which the 

decifions 
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dccifions of the MuJJuInian courts are founded,. This reftedion acquires 
ftill greater weighty when we confider how very large a portion of fub- 
je6ls under the Britifh government in India are Mohammedans ^ upon 
whofe attachment to their rulers much of the profpQrity of our AJiatic 
cmpiix muft neceflarily depend. 

The advantages to be derived from a development of the infUtutes of 
Mohammed are, however, not confined to the adminiftratlon of, juftlcc 
in our AJtatic territories. The commerce > of G R E A T BRITAIN 
extends tn almoft every region where his religion is profefl'ed ; and as 
this work is a* commentary upon the juridical code ot the Otto- 
man as well as of the Mogul empire, and is applicable to the ciiftoms 
and judicial regtiUtions of Cairo^ Aleppo^ or Cmjtanimople^ as well ns 
of Delhi or Moorjhedabad^ — it can fcarcely fail to open a fource of defir- 
able knowledge to the mcrchatit and the traveller. In a polittcal view, 
likewife, it is humbly prefumed that this work will not be found altoge- 
ther unintereftiiig. At the prefent eventful period, when we have feen 
new empires fpringing into birth, and the old indignantly throwing ofl" 
the long-rivetted chains of defpotifm, the grandeft remaining fabric of 
IJlamiJtn feems haftening to its fall. — In expefting this mighty ruin, wc 
are naturally led to inquire upon what principles the fal>i'ic was founded, 
and to what caufes we are to attribute its decay. — Some parts of the fol- 
lowing treatife are particularly calculated to aliift us in fuch an invefti- 
gation. We may there obferve that, however Ihgacioufly it might 
be formed for the fudden extenfion of dominion, during an age when 
mankind were involved in the darkeft gloom of fuperftition and igno- 
rance, the Mujfulman fyftem, civil and religious, is but wretchedly 
adapted to the purpofes of pu-blic fecurity or private virtue. We may 
obferve,. with feme degree of laudable exultation, its obvious inferiority, 
in every ufeful view, to that excellent fyftem which we profefs, and 
which is fo admirably calculated to promote the temporal good of man- 
kind^ aa well as their eternal happinefs ! 


But 
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But it is time to clofe this addrcfs. The Tranflator cannot, however, 
conclude without paying that tribute which juftice and gratitude demand. 
— Concerning the public zeal, the penetrating and comprehenlive mind, of 
the Gentleman to whom the work is dedicated, it is unneceflary to en- 
large in this place. From him the prefent tranflation derives its exillence ; 
and the merit of his defign received its beft confirmation in the conti- 
nuance of fupport it experienced from his immediate fuperiors, as well 
as from his fucceflbrs in office.— To the liberal attention and honourable 
confidence of Sir John Macphbrson and his Colleagues in the BEN- 
GAL government it is owing, that the Tranflator was at all enabled to 
look forward to the completion of his labours. Yet this attention and 
confidence, flattering as they were, would not have fufficed to bear him 
through an arduous and expenfive undertaking, had it not been aided by 
the generous and munificent fupport of the Court op Directors, whe^ 
regard to every effort which may tend to promote the interefls of our 
Oriental dominions has been repeatedly experienced both by himfelf and 
others. Confeious of his own deficiences, he has only to hope it may 
a^iear,^ that what they have liberally granted has been faithfully and dili- 
gently employed. He entertains too humble an opinion of his abilities 
not to be fenfible that, with all his afliduity, aided by the many happy 
fuggeftions of the worthy and excellent frieiid who had for fome time been 
his Colleague in the performance, it will ftill be found far ftiort of perfoQiion. 
—The chief bufinefs of a tranflator, when engaged in an undertaking of 
this kind, is ferupuhus accuracy y and the only merit he can claim ialn- 
rious application. The former of thcle the prefent Tranflator has endea- 
voured to preferve, and the latter he prefumes to affirm has not been 
wanting. Ncveithelcfs, there is undoubtedly much room for correfkion 
and amendment. The very nature eff the work rfendered the tranflation 
of it a bufinefs attended with no common degree of difficulty. .Treating 
of an abftrufe feience, the technical terms of which. are but nakedly ex- 
plained, and frequently not to be met withiu atty oif his guides^ all the 
light the Tranflator could obtain to a knowledge of .his fubje^f iieceilarily 
Iprung out of the text ; and confequently, as he advanced, he faw con- 
tinual occafion for retrofpcfUve alterations, which amounted to little lefs 
3 than 
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than a repetition of his labour. He found himfclf therefore frequently 
at a lofs ; and repeatedly experienced the truth of an obfervation made by 
our immortal Lexicographer, — that “ a writer may often in vain trace his 
‘‘ memory, at the moment of need, for that which yefterday he knew 
“ with intuitive readinefs, and which will come uncalled into his thoughts 
** to-morrow.**^ 

In confirmation of his wi(h to render this publication, as much as iiv 
his power, worthy of the patronage under which it has been conduded, 
the Tranflator hopes he may be indulged in the egotifm of the remark,— 
that he has dedicated his three laft years unremittedly to revifal or 
re-tranflation.— He now difmiffes it with an anxious wifh that that patron- 
age may not appear to have been bellowed, or his own efforts applied, in 
vain I 
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INTRODUCTORY ADDRESS: 

BY T H B 

COMPOSERS 

OF THE 

PERSIAN VERSION 

OF THE 

HE D A r 


Praise and glory unbounded is due to that adorable Being, 
in the inveftigation of whofe ways, through their feveral 
mazes, the moll learned theobgians are exhaufted, and the 
moll contemplative philofophers, in the wildernefs of re- 
fcarch, find the foot of comprehenfion lliackled with the fetters 
of amazement !— Duly to return thanks for his favours (which 
to offer is a duty indifpenfably incumbent on every exillent 
being) is impoflible; and to touch the Ikirt of his intelligence 

a (which 



(which exceeds the power of the finger of diligence) by force 
of rcafon and ftudy, impracSiicable! — Salutations innumerable 
are alfo to be iwcfcntctl at the tribunal of HIM who is featcii 
on the ele£t throne, to follow whofe infallible inftitutes ‘is a 
certain means of attaining the Divine favour, and whofe 
Avorld-illuminating I-amp of Law derives its facred light 
from the morning beams of the Day of Judgment. — AU 
honour and blefling upon him, and upon his holy family, 
and his worthy Companions! — Upon the tablets of the 
hearts of thofe who adorn the exotdixtm of the book of 
knowledge and wifdom, and upon the minds of thofe who 
expound the collc£led myfteries of the creation, it is im- 
preffed, — that, from the day that the delightful region of 
BENGAL was cheered by the fays of Government of the 
Nawal/ Governor -General, Mr. Warren Hastings, the 
Avholc of his wife and prudent attention was occupied and 
dire£led to this point, — that the care and proteftion of the 
country, and the adminiftration of public affairs, fliould be 
placed on fuch a footing, that the community, being ftieltered 
from the fcorching heat of the ftin of violence and tyranny, 
might find the gates clbfed againft injuftice and oppreffion; 
and that the range of ledition in thofe who deviate ffonii die 
road of truth might be limited and Ihoitehed :-^and fince tMs 
hope muft be fulfilled through the ihfluehce of the holy i. aw 
- of the Prophet, and the injun<StiOns ami inhibitions# of the 
•chofen fedf, — this denizen of the kii^ddm of 'hitnaihjy and 
3 folitude, 
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folitiwle, iiiamed Ghqlam Yehee, was therefore infbudled 
and empowered, together with MoUa Taj-addeen, Meer 
Mohammed Hossein, and Molla Sharreeat Oolla, to 
trahflate from the Arabic language into the Perfian idiom 
^certain trealifes upoor tire Law, but particularly that excellent 
work the HEDATA^ (which, from its great fubtilty, and the 
tdofenefs of its ftile, is a fpecies of miracle,) — to which, ac- 
cordingly, with their afRftance, applying his attention, the 
Araik text was, as much as it would , admit, reduced into a 
Perfian verfion; which they have entitled the HE DATA 
FARSEEy \JPerfan Guide,'] — hoping that mankind may 
thereby find their wants fupplied, and that profit and ad- 
vantage may thence accrue. 


From thofe who travel in this fruitful garden let it not 
be concealed, that where, in the courfe of their inveftigation, 
the word Sbeikbine [the two Elders] is mentioned, it fignifies 
the two renowned Doctors Imdm Aboo Haneefa, and the 
moll Uluftrious of his difciples, Imdm Aboo Yoosaf: — 
where the word Pirrafne [the two extremes] is written, it 
imports the fublime name of Aboo Haneefa (on whom 
be the peace of God) and Imdm Mohammed, who Hands 
next in rank to the two Elders', and by the term Sabibine 
* [the 
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[the two Difcipks] are intended the two fcholars of Haneefa, 
upon both of whom be the bleffing of God ! 

A HOPE is indulged, from the benevolence of thofe who 
Ihall perufe the following pages, that if, in palTxng over the 
vallies and the hills of this long journey, it fhouM happen 
that the foot of meditation has any where flipped from its 
place, they will not treat it with feverity, nor expofe it to 
the finger of fcom or reprehenfion.--The guidance is with 
God! 
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fenfe, means punfcation, whence it 
^ IS alfo ufed to exprefs a contribution of a portion of property 

a igne to the ufe of the poor, as a faudification of the remain- 
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dcr to the proprietor. It is by fojpe commentators termed the indlf- 
penfabU alms. 


Chap. I. 

Ji^roduftory. 

Chap. 11. 

Of Zakat from Soivdyeem^ that. is, Herds M\dF/ocks-. 

Chap. III. 

Of Zakdl from pcrfonal EfFefts. 

Chap. IV. 

Of the Laws refpedting thofc who come before the 


Collcftor. 

Chap. V. 

Of Mines7 and buried Treafures. 

Chap. VI. 

Of Zakdi from the Fruits of the Earth, 

Chap. VII. 

Of the Difburfement of Zakdi. 

Chap. VIII. 

Of Sadka-fittir. 


C H A P. I. 

3Wigation^of Zajcat Is au Ordinance of God, incumbent upon every perftm 
he condu who is free, lane, adult, and a Muflulman, provided he be poflefl'ed, 
vwAk'bin- propriety, of fuch eftate oreffedts as are termed in the language 

umbent. a N//ab, and that he has been in pofleffion of the fame 

for the Ipace of one- complete y.ear, which is denominated Hawldtu- 
Hdwl. The reafon of this obligation is found in the word of God,, 
who has ordained it ingihe Koran, faying, “ Bestow Zakat.” 
The fame injundion occurs in the traditions; and it is moreovef 
univerfally admitted^ The reafon for freedom beir)g a requifitc 
condition is, that this is efl'ential to the complete pofTcIfioa of pro- 
perty., The reafon why faniiy of intelleSi and maturity.^ age arc reqhi- 
fite conditions Ihall be hereafter demonftrated. The reafon why the 
Muflulman faith is made a condition is, that the rendering of Zakdt is 
. an ad of piety, and fuch cannot proceed from an infidel. The reafon 

for 
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for the poffefllon of a A'/y.VZ> being a condition is, that tlee IhojAcl 
has determined the ohligaiion of Zakiit upon that amount. I'he 
reafons for HazvUn-hLkvl being made a requifte condition arc two- 
fold; FIRST, hccaulc fome fpace of time is necefiary to incrcafc of 
property, and the law^ dcternjfc this at one year ^ becaufe the Pnqdict 
has declared, “ Zakat is not Me upon property until the fame JJ: all hi we 
“ been poffejfcd one year by the proprietor k' — secondly, the pro- 
prietor of a Kijdb is able, within Inch a period, to obtain an incrcafc 
from it, fince in a year 'there are four fcafons, in each of which 
it moft commonly happens that fuch property bears a diticrent price ; 
wherefore the rule is determined accordingly. It is to be obierved, 
that fome maintain Zakat to be due immediately upon the comple- 
tion of Haivldn-Hcmf and others that it is fo through llfcf. 

Zakat is not incumbent upon infants or maniacs. — Shafel 
declares Zakat to be an obligation coniicded with property, aiul thcrc- 
^'forc that it is incumbent upon thofc, as well as upon other proprietors, 
in the fame manner as fubfifleuce to a wife, and^/A' and fribute: 
but to this our doctors reply that Zakat is an ad of piety, and, as 
fuch, is fulfilled only by being paid with the option of thofe who arc 
fubjed to it; and infants and maniacs arc not held in law to he 
pofl'efled 6f^ option, this being neceffarily conneded with reafon^ which 
they are not endowed with ; but this does not apply to Tribute^ as 
that is a provifion arifing from the foil, for the cxpcnccs of the fate; 

nor to lythe, as that is alfo in fome fhape of the lame nature. 

# 

♦ 

* By incrcafc is here un^erftood that obtained by breedings where the Nlfclb confifts 
vf cattle, or by frofity where it confills of raerebandife. 

m 

t ThatU t^fay, annually, upon the (amc property, fo long as it remains with the 
proprietor. 

B 2 If 
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fantsmritom 
miniiac}, 
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i^ith certain 
f^ct'ptiuns ; 


nor from 
Mokdiihs 


nor from in- 
folvcnt debt' 
irs : 


If a lunatic have lucid intervals withiil the year, it is the fame as 
if they happened within the month of ; that is to lay, if he 
recovers his rcafon within, the year, he is fnbjedl toZakdt^ in the fame 
manner as if he were to recover it \^iin the mionth of Ramzan, in 
which calc he would have to make^Hp for the days of Lent he had 
omitted in confequence of his inlanity . — ^boo To(^af\\is, oblerved that 
regard is to be paid to the length or continuance of the lucid intervals ; 
that is to fay, if they continue the greater part of the year, the lunatic 
is fubjeft to Zakdt\ but if he be infanc for the greater part, it is 
not incumbent upon him. It is to be oblerved, that original and fuper- 
venient infanity are here confidered as the fame ; by original is under- 
ftood that which appears in a perfon in infancy, and continues upon 
him as he grows up to puberty; and by fupervenient , that which 
occurs after a perfon has attained the years of maturity. It is related 
as an opinion of Aboo Toofaf, that if a perfon attain maturity in a 
Hate of infanity, and then becomes fane, the year * is 'confidered to 
commence from the inllant of his recovery, the fame as a boy attain- 
ing puberty, with whom it is regarded as commencing on the day of 
his majority. 

ZakAt is not incumbent upon a Mokdtib, hb not jfeeing com- 
pletely and independently pofTefled of property, fince he is ftill a 
Jlave ; whence it is that he is not at liberty to emancipate any of his 
own Haves. 

J 

# / 

ZakAt is not incumbent jipon a man againft whom there ar# 
debts equal to, or exc<i6ding, the atnount. of his Whol^ property. 
Imam Shafei alledges that it is lincumbent, bccahfc jtlre cauft df 
the obligation, to 

To this our dodors reply, that fuch a Nifdb is ytiot polleflbd by him 
* For the eftablilhment o(^HDlan-Hdwl in Ws pofleffioiu, 

(Uar 
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dear of incumbrance^ and is therefore held to be non-exillent, the 
lame as water, which, when provided for the lole purpofe of drink , 
is held to be non-cxiftent with refpeft to performance of the "Tammeem^ 
and clorti provided for the purpofe of apparel, which is held non- 
Gxiftent \^ ith refpefl to the obligation of Zakdt. But if his property 
exceed his debts, Zakdt is due upon the excefs, provided the fiine 
amount to what is fufficient to conftitute a Nifdb^ and that it be free 
from incumbrance. By the debts here mentioned a‘re undciifood 
thole due to individuals ; Inch therefore as are due in confcquencc of 
vows, or on account of expiations, do not forbid the obligation to pay 
Zakdt : but a debt of Zakdt forbids the obligation to pay Zakdt in the 
continuance of theN^/i^, as that would be thereby rendered defective : 
and, in like manner, a debt of Zakdt forbids Zakdt after the dilTolution 
of the Nifdb, The cafe of the continuance of a Nifab is, where the 
proprietor keeps it for two years without rendering any Zakdt upon 
it, in which cafe no Zakdt is due from him on account of the fcconJ 
year; becaufe a Zakdt ^ in the proportion of one in forty ^ is already 
due on account of the preceding year, whence the full amount 
neceflary to conftitute a 'Nifdb does not remain in the fccond year : 
and the cafe of dijfolution of the Nifdb is, where the proprietor keeps 
the fame for t]^t full fpace of one year without paying Zakdt ^ and 
then difpofes of the Nifdhj and afterwards becomes poflefled of 
another Nijab, and this allb continues in his pofl'cHion for the com- 
plete fpace of one year ; in which caie, no Zakat is due upon this 
fccond Nifdhj becaufe a proportion of one in forty is already occupied 
by riae Zakdt due on the former Nifdb which has been difpofed of. 
Ziffer controverts the rule it\ ,bpth thefe cafes : and it is alfo faid that 
Aboo Toofaf controverts it with rcfpc£l. to the fccond cafe. The 
reafon why adebt of Zakdt thus forbids any further obligation to pay 

♦ As in the caravans, where water is provided and carried upoi^ camels fqr drinky but 
not for the purpofe of purificatioii^^\ch in or fioiilar Atoatiofti is permitted to be per- 
formed with fund* 

♦ 


Zakdt 
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Zak U i;., that t!;c Ciiuinaiit (jf a debt of Zakat la, hi fact, an individual*, 
as the claimant thereof, in pafturcs, is the Inii'm, and, in articles 
of nici cliandiic, the deputy of the//«h/«f; and the proprietor of the 
piojK-rty, in all other articles, is the Imarn'i fubflitiitc 

Zakat is not due upon dwelling-lioufes or articles of clothing or 
houfchold furniture, or cattle kept for immediate ufc, or flavcs 
employed as affual fervants, or armour, or weapons dcfigncd for 
preient ufc all thele falling under the^ defeription of recejjaries ; 
neither arc fueh .confidercd as increafmg property: and the fame of 
books of fcicnce, with rcfpc£t to fcholars, and likewil'e of tools, with 
refpeff to handicrafts', thefe being to them as ncceJJ'aries. 

If a man have a claim upon another for a debt, and the other 
.dlfputc the liirac, and fomc years thus pafs away, and the claimant 
.be deflitute of proof, and the debtor afterwards make a declaration 
.or acknowledgment publicly, inlbmuch that there arc witneffes of 
the lame, there is no obligation upon the claimant to render any 
Zakat § for fo many years as have thus pafled. This uncertain fort 
of property is termed, in the language of the law, Zimdr; and 
trove property, and fugitive flaves, and ufurped property, refpeft- 
ing which there is no proof, and property funk in the fea, or buried 
in the defect and its place forgotten, and property tyrannically feized 

• In opjwfition to God j for, if Zakitt were claimed purely as a right of God, the pay- 
ment of it would be abfolutely and unconditionally incumbent. 

t Becaufe the Imam is always fuppofed to colIcA the 7,okdt upon paftures in perfon, 
and that upon merchandife by his deputies, i. e. by colledlors placed at particular ftations 
for that purpofe. 

X As the payment of Zakat, upon all other articles, is committed to the proprietor 
himfelf, 

§ Upon the property which is the fubje^l of the claim. 
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by the Sultan, are all of the dcfcription of Zimar : and all thefc 
articles are equally exempted from SaJka-Jjttlr Ziffer and Shafei 
maintain, that all thcfe articles are fuhjedl lx)th to ZaLlt^ and alio to 
Sadka-Jittir^ as the caufe of the obligation to pay Zakat (to \vit, 
pold'efiion of ^ Nifib) is eldablifhed in each of them, although ir 
was not in the immediate feifin of the proprietor whilft it fell under 
the dcfcription of Zimdr^ which' does not forbid the obligation to 
Zakdt\ like the property of a traveller, hich, if it remain in his 
honfe, is neverthelefs fubje6l to Zakdt^ although it be not at the time in 
his hands. The arguments of our doctors herein are two-fuld ; First, 

Alee declared that no Z.akdt is due upon Zimdr property: Secondly, 
the caufe of the obligation to pay Zakdt is the poflefiion of pro- 
perty in a ftate of increafe, which cannot be the cafe but where the 
proprietor has an immediate power of management over it ; but this 
does. not apply to a traveller who has property at home, as he may 
manage it by agents. 

Property buried in the houfe of the proprietor is not Ziniar^ 
bccaufe it is eafdy recovered; but, with refpeft to property buried in 
any other ground than that on which the houfe actually Idands (fuch 
as the garden^ for inftance), there is a difference among our moderii 
doftors.. 

Property, which is acknowledged by a debtor to be owing to it is due upon 
his creditor is fubjedl' to Zakeitj whether fuch debtor be rich or poor, 
becaufe the recovery of it is poffible; or if the debtor difpute the 
demand', yet here alfb the property m queftion is fubje^l to Zakdi^ 
provided there be proof fufficient to fubftantiate the creditor’s claim, 
or that xhe Kci%ee himfelf be fatisfied of the juftice of it; becaufe 

• For an explanation of Sadka-fitdr^ fee Chap. VIII. 


here 
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here alfo recovery is poflible. ■ And if the acknpwl^giiig 3pbt0r be 
poor, — that is to fay, i[ the K^aee declare him iofoivent^-— yet 
here allb the property in queftiofi is fubje^l to Zakdt, according to 
Haneefa , — he hoiding that a Kdzee's declaration of thd inlol- 
vency of a debtor is not approved ; but Jmdm Mshammed tnaintains 
that the property in this cafe is not fubjed to Zakdt ^ — beholding 
a- Kd%ee s declaration of a debtor’s infolvency to be approved. — 
Aboo T<iofaf agrees with Mohammd rcfpc<fling the validity of a 
Kdzee's decree of infolvency ; but he, at the fame time, coincides with 
Haneefa, that the property of which the debt confifts is . not, in this 
cafe, fubjedt to Zakdt. ^ 

Intention of ^ pcrfon purch^fe afemalc flaveforthepurpofeoftraffick, and after- 
tr.iffick in wards retain her for his own ufe, declaring his intention, m Zakdt 
jeas it to is due upon her, becaufevthe intention is here conneded with the aft, 
namely, the relinquilhment of -traffick fh her ; and an intention thus 
■declared, when cpnnedled with an adf, is to be credited : — and if he 
Ihould afterwards declare a defigp of trafficking in her, yet no Zakdt 
will be due upon her in virtue of fuch declantion, until he actually 
difpofe of her by fale, beiaufe here the intention .k not connedted 
with the adl, and confequently Ihe is not held to be a fubjedt of 
traffick from his declaration, unlefs ke adtually fell her, ’v/hen Zakdt 
is due upon her price. 

If a perfon pufehafe a thing with an intention of traffick, it is to 
be confidered as. an article of traffick, on account of the connedtion of 
an intention of traffick with the adl, to wit, purahafe: contrary to a 
cafe where a perfon obtains pofleffion of property by inheritance, and 
intends to traffick in the fame, fuch not being cot^efed an article of 
.traffick merely from the intention, fince that., .in this icafe, bears no 
jelatioH to the adl *. 

• That is, to the means by which fuch property was acquired. 

6 If 



If a man become pofl'efled of property ^y* gift , or bequejl, or mar~ 
riagCy ox Khoola, or compojltkn for blood, and intend trafficking 41 the 
fame, it becomes (and is, in virtue of his intention, confidered as) an 
article of merchandize, — according to Aboo holding the 

jtiUnttfn here to be connedfed with the a£l. It is related as an opinion 
of Imdtn Mohammed that this property does not become as merchan- 
dize, bccaufc the intention is not%ere connected with the abl of 
traffick, which is underftood only hy pure hafe and fak: fome, how- 
ever, have related this difference of opinion the reverfe of what is here 
mentioned. 

THfi payment of Zakdt is not lawful, except under an intention 
exifting at the period of fuch payment, or at the period of fetting 
apart the proportion of Zakdt from the iVi^tf^-property, becaufe the 
rendering of Zakdt is an aft of piety, to which the intention is eflen- 
tial ; and a radical principll of the intention is that it be connefted 
with the payment ; but yet, inalmuch as the giving of Zakdt to the 
poor is neceflarily an aft of frequent repetition and occurrence, it 
fuffices that the intention exift at the period of fetting apart the pro- 
portion of Zakdt, (as aforefaid,) for the fake of convenience. 

If a man beftow his whole property in charity, without intention of 
Zakdt, the obligation of Zakdt, With refpeft to him, drops, upon a prin- 
ciple of bertcvolence, becaufc fuch obligation extends to a certain part 
of his property only; and where the whole is thuS*bcfl:owed, that part 
is neceflarily included; whence it is that there is no neceffity for his 
fpccifying the fame by intention. 

If a man give to the poor a portion of his Nfdb property, without 
intention of Zakdt, his obligation to Zakdt drops with refpeft to fuch 
portion, (according to Mohammed^ becaufc the part of his property due 

C (on 
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Excepting 
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(on account of affeAs the whole of his N# equally, -where- 
fore, .when a part of the Nifil) is thus bellowed, the proportion due 
upon fuch part goes along with it. Jioo Ttx^iif maintains that the 
obligation to the -Za^t of that portion does not drop, becaufe no part 
thereof is particularly fpecified as the remainder of 

being the fubjed from which the obligation is to be difeharged; con- 
trary to where the whole Nifdb fcas been bellowed, fmcc there the 
proportion due on account of Zak$t goes, a cci'tiori, as being involved 
in the vjholc. 


CHAP. It. 

Of 2 A K A T from Sawdyeem ; that^. Herds and Floch, 

Sawayeem is the plural oiSdyeenM ; and Sayeema is, by the learned,; 
W^erllood to., imply camels, goats, and other animals, which 

fubfill for the greater part of the year upon pafture j. wherefore, if 
they live but half the year in pallures,. and arc fed, for the other half, 
upon forage, they do not fall under the defeription of Sawdyeem 
And this chapter is divided into feVejral he^s. 

S fee T. I. 

Of the ZakAt of Camels y kz. 

No Zak At is due on fewer tin five caihels ; and u^iv five camels- 
the ZaUl is one goal,*prb'vlded hp6ii phrt throug%t 

** TlJs term is in wr diAidiWi* is Htffini- 

tioBofit. * , 
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the year) becaufe 7,akat is due only upon liich camels as live on paf- 
^urc, and not tipou thole which arc t'cd i-n the houlilvith forage. 

OtTE ^oat is due upon any number of camels from ^ve to »ifu ; and 
two ^ats is the Zakat on any at^nber from ieti to fourteen ; and tl)ree 
on any'number itova fourteen td^^^teen ; and four upon any number 
from twenty to twenty fottr : and upon any number of camels from 
twenty-five to thirty-five the ZakSt is a Binnit-Makh^fs, that is, a 
yearling camel’s colt ; and upon any number from thirty-fix to forty- 
five^ a Binnit-Moon, or camel’s colt of ,two years ; and upon any 
number from forty-fix to fixty^ a Hikka, or four year old female 
camel ; and upoii any pumber from fixty-one to feventy-five, a jazee- 
yat, ctf five year old female camel ; and for any number from feventy- 
fix to ninety, theZakdt is two camel’s colts of two years; and on any 
number from ninety -one to one hundred and twenty, two Hikkas, 
Thefe proportions of Zakdt upon camels are what were written by 
the prophet in his letters* and itritruftions to his public officers and 
Aumeels. And when the number of camels exceeds one hundred and 
twenty, the Zakdt is calculated by the aforefaid rule ; that is to lay, 
where the whole mlmber is one hundred and twenty-five, (for inllance,) 
t\v^akdt is one goat for the odd five, and two Hikkas for the one 
hundred and twenty ; and if the cxcefs number be ten, two goats ; 
and if it be fifteen, three goats ; and if it be twenty, four goats ; and 
if it be twenty-five, a yearling '• and if the whole num- 

ber of camels be one hundred md fifty, the Zakdt is tliree Hikkas ; 
and if the number excMd one hundred and fifty by fve, it is then 
one goat and three Hikkas, is to fay, three Hikkas upon 

the hundred and fifty, an^ a goat '^ ujjon the odd five ; and upon one 
hundred and fixty camels^ the, is three Hikkas and two goats ; 
and uppn one htffdred anikfeventy, .three Hikkas mdi four gejats ; and 
u^n one hundred and feventy-five, three Hikkas and one yearling colt ; 
and upon any number kaas one'^hundred and eighty-fix to one hundred 

C? 2 and 
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and ninety-jive, the Zakdt is three Hikkas and a two-year old colt ; 
and upon any number from one hundred and nineiy-Jix to two hundred, 
the Zakdt is four Hikkas : and m this manner is the Zakdt to be cal- 
culated upon every fifty camels exceeding one hundred and fifty.— 
This arrangement is according to ffl r dodlors. Shafei alledgcs that 
when the number exceeds the hum^ and twenty by one only, the , 
Zakdt is three two year old colts ; and if it amount to one hundred and 
thirty, it is one Hiika and two two year old colts ; after which the Za- 
kdt is calculated at a two year old colt upon every forty camels, and a 
Hfika upon every fifty ; the prophet, upon a particular occafion, having 
written to one of his Autnetls to this effe£l, without making any men- 
tion of a goat upon the odd five, and fo forth. But our, dodlors, in 
fupport of their opinion, as aboVe, cite the letters of the prophet to 
Omar, where he fays, “ upon every five c^els the Zakdt is one goat.’^ 
And it is to be obfervedthat, in the payment of the Zakdt of camels, 
females alone are lawful, becaufe males are held to be lawful only in 
regard to their value *, fuch being recorded both in the facred writings 
and in the traditions. 

Gamkls of every defeription, whether Badrian, Arabian, or 
others, are all included in thefe rules of Zakdt, as the term camel 
[Shlitr] is common to all. 


s me T.. n. 

Qj the Z A k A T f Horned Cattle. 

No Zakdt is due upon fewer than thirty kine ; and upon thirty kinj, 
which feed on pafture for the greater part of the year, there is due at 
the end of the year z Zakdt oA)ne fubHee, t^ut is, a follower, or 
yearling talf, male or female ; and upon forty kine iherc is 

* That is to fay, the frict of a male ii held to be lawful in ZakSs, but not the mtiml. 

Mfnaf 
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Mifna^ or calf of two years, male or female, on the authority of the 

prophet ; and where the number exceeds forty, the Zakat (according 

to H aneefa) is to be calculated, agreeably to this rule, fo far as fxty ; 

that is to fay, if there be one animal more than the forty, there is an 

additional 'Lakat of the fortieth part of a Mifna ; and if tvjo, of the 

toxentUth part of a Mifna ; and fo on to the number fxty. — What is 

here advanced accords with the Mabfoot ; and the ground upon which 

it proceeds is that, in the facred writings, the Zakdt is particularly 

fpecified for any number between thirty and forty, and alfo for thofe 

of fxty and above, but none for the numbers between forty and fxty. 

Hafan ftates the doftrine of Haneefa to be, in this cafe, that, on the 

numbers from forty to forty-nine, no excefs Zakdt whatever is due ; 

and that upon ffty kine the Zakdt is one Mifna,. and the fourth of a 

Mifna, or the third of a ‘Tubbee ; bccaufe upon every Akid, or drove 

of even number, in a Nifdb of caftle, fuch as thirty, forty, or ffty 

head, Zakdt is due, but not upon any intermediate number. — The 

two difciples fay that no Zakdt whatever is due upon any odd nymber 

between forty and fifty ; and there is alfo one tradition of the opinion 

of Haneefa to this efFe£t : and the rcafon they alledge is, that the 

prophet faid to Maaz, “ Take not any thing from an Owids of kine 

and he explained an Owkds to mean any number between forty and 

fixty. And upon fxty kine, the Zakdt is two yearling calves, male 

or female : and upon feventy, one Mifna and one Tubbee: and upon 

eighty, two Mifnas : and updn ntnetf,^hree Tubbees : and upon one 

hundred, two Tubbees and one Mfna: -and thus on every ten head a 

Mifna and a Tubbee alternately, the prophet having ordained that the 

Ze^dt upon /A/r/y kine fhovtld yat\z T4Abte \ and -that upon forty n 

Mifna : — thus, upon one hundred and ^»,kin«v the Zakdt is two Mifnas 

and one tubbee ; and upon one hundtmmd twenty, four Tubbees. 

* 


The 
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'rniv iilual method however of calculating the Zakdt upon large 
herds of cattle is, by dividing them into thirties or forties ^ impofmg 
Upon every thirty one H’ubhce ; or upon every forty one Mifna. 

It is to be ohferved that buffdoes are included with kine in the 
laws of Zikat^ thefe being alfb confidcred as a fpecies of black cattle : 
but yet, in our country*, the buffalo is not regarded as of the black 
cattle fpecies-, whence it is that if a perfon were to make a vow, 
faying, “ I will not eat of the flelh of black cattle,” and were after- 
wards to eat buffdo btrf^ he would hot be forfworn. 

SECT. m. > 

■ Off ibe Zi k Hi kr ' of Goats, 

No Zakdt is dae.vpoa feiwcr thariyo^/y^caAf; and upon /e;7y goats, 
which feed for, t^e. greater, f^rt of the yeaf uponipafture, there is due, 
at the expiration ,of- the year, z^Zakdt- of 'one goat ; and this Zakdt 
fuffices for any luamber frot» forty to one hundred and twenty ; and if 
the number exceed one hundred and twenty, a Zakdt of two goats is 
due from one hundred and twenty ’one tp two hundred: and if it exceed 
two hundred, a Zakdt of three goats.is, due from two hundred and one 
to three hundred and ninety -nine: and if it amount to four hundred^ the 
Zakdt is four goats : and beyrmd four hundred the Zakdt is one goat 
for every hundred'^ the prophet havii^g thus ordained, and all the 
doctors uniting m this opinion. It is ,alfo to be obferved, that tlK 
fame rules of Zakdt, are applicable to fteep -as to goats, the term 
Ghannem, in the tradition, ogually implying both Ipecies. 

In the Zakdt of goats or ih^p,’5/««fW are acceipfiNc p^^lraent, but 
not Juzzas. I'his is the Zdhir-RawdyeL ^ffiHnies are kids which 
have entered on the fecond year ; and Juzzas are fuch as have not yet 

* Meaning Ptrfia^ or Hindojtafu 

compleatcd 
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compleated their firfl: year. — The two difciples have-faid that the 
Zakdt may be paid with the Juzzas of flieep ; and there is one opi- 
nion of Haneefa recorded to this cfFedl ; and the reafons are twofold ; 
First,* the prophet has faid, “ Zakdt upon them conjijls of Juzzas 
‘‘ and Sinnees — Secondly, facrificc is fulfilled by the immolation 
of a Juzza^ and therefore Zakat may be allb diicharged by it. TJie 
ground upon which the Zdhir-Raw/iyet proceeds is aUo twofold ; 
First, a faying of ^lee^ ‘‘ In Zakdt nothing is acceptable Jhoit of a Sin- 
“ nee — Secondly, in the Zakdt of goats it is incumbent to give 
thofe of a middling fize^ and the fuzzas of Iheep are not of that ftandard, 
being fmall ; whence it is that the fuzzas of goats alfo are not ac- 
ceptable in Zakdt. Withrefpe<ft to the firft rcalon urged by the two 
difciples, it may be replied, that by the term ywaaa, as mentioned in 
the tradition, is to be underftood the fuzzas of camels., that yearling 
colts: and what they iky of facrifice is no rule, as that of a Juzza is 
approved, (not by analogy^ but) from the exprefs words of the faci ed 
text. 

In paying the Zakdt of goats or fh«cp, males and females are equally 
acceptable ; the term Shdt^ in the traditions, applying indifcriminately 
to both genders. :* 


B t C T. IV* 

Of the Z A K A T of Horfes. 

When horfes and mares are kept indifcriminately together, feed- 
ing fat the* greater part of year oa>i^fttire, it is at the option of 
the proprietor either to give a Zakdt of one Deendr per head for the 
wholi?, or to appreciate the whole, and give five Deendrs per cent, 
upon the total value : aiKl > laft is the mode adopted by Zifer . — 
two difciples maintain that no Zakdt whatever is due upon 

horfes, 


but males aud 
females arc 
equally ac- 
ceptable. 
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horfcs, the prophet having ordained -that MuJJitlmm JhotM not be 
fubjed to Zakat for their krjes or flames. Haneefa, in fiipport of his 
doctrine, as above, ftates an ordinance ifl'ued by the prophet, in 
which he dircded that'the ZaM upon ordinary liorfes Ihould be one 
Deendr, or ten Dirms per head. And with refped to the ordinance 
above quoted by the two difciples, that applies folely to war-horfes, 
and not io ordinary cattle. 

dro*j* No Zafii/ whatever ns' due upon a of hotfesconfifting entirely 

olTfifting en- of wa/w, bccaufe in that there can be no increafe by breeding ; and, in 
of ml/' oTof manner, 'there is no Zakdt upon a i^ifdb confifting entirely of 

/malts. .mares ^ for the fame reafon. — This is one tradition from Haneefa. 

There is another tradition from him, however, which fays that a 
Zakdt is due upon rniares although there be no horfcs among them, 
as horfes can be occafionaUy borrowed by the proprietor for the 
purpofe of producing, whence increafe may be had ; but this is im- 
poflible with refped to droves confifting entirely of horfss. 

fioZaUi There is no Zakdt due upon or mules, the prophet having 
crlX"uf^ faid, “ With refped to Zakdt upon affes and mules, I have received no 
lefsaswtitiei «< revelation." But yet, if thcfc animals be as articles of merchandize, 

of cmnstrct. , ' r ■ t r ■ 

a Zakdt is due upon them, becaufe, m the prefent times, Zakdt is 
impofed upon the property involved Ih them the lame as upon any 
other articles of traffick. 


SECT. V. 


Cf the Z A K A T Kids, and Cedues, '^md Camels' Colts, 


No ZtdJh 
due upon tKe 
yhunz of htrit 
or focki un- 
til! year old. 


No Zakdt whatever is due {according to Uanerfa) upon the young 
of goats, kine, or camels, which are under one year; that is to fay, 
if a man were to purchafc twenty-five camels’ colts (for ioftance) or 

forty 
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forty kids, or Jhirty ■calves, and one complete year fliould pafs from 
the period of poflcffion, Hill no Zakat iS due ; nor does any become 
due, until the expiration of the term of a year after they fliall have 
been grown up. » 

• *- 

^90 Toofaf holds that Zakdt is not due upon fewer than forty 
kids, or thirty calves, or twenty-five camels’ colts : and upon twnily- 
fve camels’ colts the Zakdt is one colt : and there is no further Zakdt 
due till the number amounts to feventy-jtx, when the Zakdt is /rto 
colts ; becaufe upon feventy~Jlx Mlfnaa a Zakdt is dUe of two Btnnit- 
libophs: and there is no further Zakdt till the number amounts to one 
hundred and forty-five^ when it is three colts ; becaufe upon one 
hundred and forty-five M'lfnas the Zakdt is two Hikkas and one Bin- 
nlt-makhiifs. There are other traditions of the opinion of ^dboo VooJaJ 
herein ; but thf above, as being of pofterior record, lupcrfcdcs 
them. ^ 

If a per/bn owe, as Zakdt, a Mifna, and it fliould happen that 
he is not poflefled of one, having no cattle in his flocks but what arc 
either under or over that defeription, the officer who collcds the 
Zakdt is at liberty cither, in the former cafe, to take an ajiimal of the 
under rate, and the difFcreuce in money, — or, in the latter, to take 
one of a fuperior fort, payjng the difference of value between tliat 
and a Mifna to the proprietor. It is to be obferved that, in the latter 
cafe, no conftraint is to be put upon the colle(fI:or, who is at liberty to 
infift upon either the a(5i:ual thing due, (towit, a or the value 

of one in money, becaufe the acceptance of an animal of the fuperior 
fort, on the terms above ffated, w^ars the afpe£lof traffick ; his ac- 
ceptance of it, therefore, cannot be compelled, infomuch that if the 
proprietor were to give him no obftruiftiQn in taking it, yet he is not 
conlidered as being fei^cd pf it ; but the colledor may be compelled to 

VoL. I. D accept 
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accept of an animal of an inferior fort, and the difference m money, 
infomuch that if the proprietor merely ^ivc no obJiruBion to the 
officer, in thus taking the animal and the difference, he (the officer) 
is confulcrcd as being feized of the fame ; becaufe here the traiifadion 
docs not bear the afpeft of purchafe and fale^ as the proprietor |Ays 
the inferior animal in part of the Mifna, and confequently the dif- 
ference along with it. ' • ^ 

O ’7*- 

•> 

Suiiiiiiution If a proprietor, in Za/idt^ fhould, in lieu of the a£lual thing due, 

ofthcW;/i 11*' • • 1* ^ 

tawful. pay the value m money, it is approved, according to our dodors ; 

and the fame holds good in expiation, or in the payment of Sadka-fittir, 
or ’tylhc, or the fulfilment of a vow. Shafei maintains that this is 
unlawful, becaufe it is not lawful to exchange, for a fubftitute, 
any thing fpecified in the facred writings ; as in facrifice (for inftance) 
where a fubftitution of value for the viBtm is illegal? The argument 
of our dodors is, that God has himfelf ordained Zakdt, and has di- 
rected the fame to, be diflributed in alms to the poor, which plainly 
indicates that the intent of the inftitution is merely that the poor 
fhould derive a fubfiftcncc from it, fo as that their wants may be thereby 
relieved ; and to effed this the value will anfwer equally well with 
the fpecific animal, wherefore the fubftitution of the value in payment 
of Zakdt is legal, the fame as in payment of Jazzeeyat, or capitation- 
tax ; but this reafoning does not apply to facrifice, as that is an ad 
of piety, to the fulfilment of which the fhedding of the blood of the 
vidim is efl’ential, wherefore Jio conclufion can be drawn from this 
inftance, as there is no analogy between the two cafes. 

Labouring C A MELS and oxcn kept for rfie purpofe of labour, fuch as carry- 

homZaiai. ing burthens, drawing the plough, and fo forth, are not fubjed to 
* Zakdt ; neither is any Zakdt due upon them where they are jfed one 
half of the year or more upon forage. Mdlik controverts this doc- 
trine : 
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trine: but the arguments of ourdodors herein arc threefold; First, 
the prophet has exprefsly ordained that thefe two fpccies of cattle 
Ihould be exempted from Z.ak&t under fuch circumftsnces; Secondi.y, 
the caufe of the obligation of Xakdt confifts in the poJfi’jU'wn of in- 
cr^afmg property, and the incrq^. of cattle can be conceived only 
-under two circumftances, that is^heir being cither kept in paflures*, 
or for the purpofe of traffick, neither of which is the cafe with the 
cattle now under confideration ; Thirdly, in cafes where the cattle 
are fed upon forage, the keeping of them is attended with great cx- 
pence, a circumflance which more than counterbalances any ad- 
vantage to be derived from their breeding in fuch a fituation, and 
therefore virtually prevents incrcafe, although it may not aiHually 
do fo. 

The officer, in collefting Zakdt, is not at liberty either to infill: 
upon the be/i or “to accept jf the worjl fort of the property collected 
upon, but muft take what is of a medium ftandard, becaufe the pro- 
phet has fo ordained it; and alfo, bccaufe, in confining the Zakdt to 
property of a medium value, regard is had at once to the intercll; of 
both the parties concerned, to wit, the poor and the proprietor. 

Whoever is poflefTed of z Ni/db property, and obtains an ad- 
dition of the fame fort or fpecies within the year, muft add it to the 
Ni/db, and pay Zakdt upon the whole. Shafei objedts to this, main- 
taining that the fupervenient acquifition Ihould not be added to the 
firft Ni/db, becaufe the property of which that confifts is original and 
independent with refped to propriety, and is therefore fo with refped 
to Zakdt likewife : contrary to acquifition by breed or profit obtained 
within the year, that being a depemant only of the original property, 

• Meaning, that where the cattle are fufFered to go at large, as in padures, the male* 
have free accefs to the females, which groduces breed. 

D 2 and. 
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and, as fuch, not to be confounded with it. To this ouf doctors 
reply, that the reafon for fupervcnicnt acquifition, by brood or profit, 
being addctl to the Nifdb^ is homogeneity in the fubjeft of it ; lince, 
where tire original and fupervcnicnt property are of the fame fpecics, 
it is not ealy to difcriminate pr^||||ely between them, and confe- 
quently difficult to afcertain the Hawlan-Hdwl with refpe£l to any* 
fpecies of profitable acquifition arifing from original property ; aiKl, as 
the Haijolan-Hdwl is regarded only for the fake of convenience, it 
therefore appears that homogeneity in the fubjeft is a fufficient reafon 
for the fupervenient acquifition being added to the original property j 
arid this reafon exifts in the prefent cafe. 


Hules re- 
ng the 

J/fO, 


The two Sheikhs hold Zakdt to be due upon the Nifab only, and 
not upon the Jfoo * ; but Mohammed and Ziffer maintain it to be due 
iipon both the 'Nijilb and the Afoo, that is, upon the whole ; the 
refult of which difference in opinion is that, if the Jfoo were to 
perifh, and the to remain, then, according to the two 
the whole Zakdt that had been before obligatory ffill remains due ; 
but, according to Mohammed and Ziffer, an adequate proportion of 
Zakdt drops: and, in fupport of this latter opinion, Mohammed and 
Ziffer argue that Z,akdt is due as an acknowledgment for the bleflings 
of Providence, and the fffoo is a bleffing the fame as the l^ifdb ; that 
is to fay, they arc both equally bleflings, wherefore Zakdt is equally 
due upon both. The argument upon which the Skikbs fupport 
their opinion is twofold : First, the prophet has exprefsly faid 
“ ‘The ZakAt upon five camels is one goat, and'Lhxkx is not due 
“ upon any further number till it amount to ten and in like manner 
the prophet has ordaiifed the Zakdt upon every 'Nifdb, and forbidden 


* Jfokt literally means exempt. In the Zakat of cattle it is ufed to exprefs any interne- 
diote or odd number between <me Nijdb and another, as between twenty-five and ihirty-ftx 
camels for inllancc. 


7 


it 
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it upon the J/oo; Secondly j the Jfoo is a dependant of the Nifah^ 
whence, if a part of the whole Nifab and jjfoo were to perilh, the 
lofs would be firfl calculated upon the as being the dependant 

part ; ^is in a contrail of Moz'jribat^ where any accidental lofs is firft 
calculated upon the profit^ and not upon the capital: and on this 
ground it is that Hancefa accounts the lofs upon the Afoo to the 
extent thereof, and beyond that upon the Nifah property of the 
firft (or higheft) dcnonaiiiation, and beyond that upon the p^ifab 
of the next lower denomination, and fo on to the laji (or loweft) 
denomination of N'lfab ; becaule the Nifah of the higlicft denomina- 
tion is the principal, to which all the inferior Nfabs are dependants; 
and, according toAboo Toofaf the lofs is calculated firft upon the Afoo^ 
and beyond that upon all the degrees or deferiptions of Nlfab col- 
Icitively. 

* If the rebels or fchifmaticks overcome any particular tribe of Miifi- 
fulmans, and take from them Zahit of their cattle, when thefe vjcdhy ViK* 
rebels are driven away, the rightful muft not impofe another 

Zakdt upon that tribe, becaufe it appears from the above circum- 
ftance that the hmni has not protected them, and the right of im- 
pofing Zakdt appertains to the Imdm^ in virtue of the protciflion he 
affords ; the learned however have decreed, upon this cafe, that 
the tribe in queftion Ihould repeat their Z^kat^ and pay it a fecond 
time, but not their T^ribute^ becaufe the latter is declared, in the 
fiicrcd writings, to be applicable to the life of the warriors who fight 
their enemies; and hence rebels may be confidercd as an objeil of its 
application, they alfo anfwering this defeription ; whereas the only 
objeft of the application of Zakdt is poor ^ and rebels do not be- 

♦ This and the next following cafe are merely local in their application, and 
allude to the flate of Arabia, fhortly after the -eftabJiihment of Jflafnifm. The Sebif- 
fnaticks Vf^c thofe who refufed to fubmrt to the law of the Prophet; whilft others 
(like the tribe of Toglih^ mentioned in the next cafe,) fubmitted and paid tribute. 

ftow 
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flow what they may levy upon the tribe, under that denomination, 
to the ufe of the poor ; wherefore it is neceflary that the tribe 
fhould again pay Zakdt, fo as that it may be applied to its proper ob- 
jcifl ; but not their ’Tribute. Some of our dodlors fay,* that; if the 
aforcfiid tribe, at the period of paying Zakdt to the rebels, intend 
in ii) doing to give them alms, in this cafe Zakdt drops with refpe£t 
to that tribe, and there is no neceffity for their afterwards repeating 
it ; and the giving of Zakdt to any tyrant or plunderer whatever is 
capable of this conflru£lion, becaufe perfons of this defeription, 
whatever wealth they may be apparently poflefled of, are yet ac- 
tually poor, on account of the retribution, which lies againfl them 
hereafter ; but the former doilrine (that the tribe fhould repeat 
their Zakdt) is preferable to this, becaufe here the Zakdt is ren- 
dered and applied, a certiori. 

The Zakdt of cattle is not incumbent upon an infant of the 
tribe of TogllS ;* and whatever is incumbent upon the men of that 
race is fo upon the women alfo, becaufe peace was made with them 
upon thofc terms, “ that they Jhould pay, of all publtck tmpofs, double 
“ what was paid by Mujfulmans now the Mufl'ulman women arc 
fubjeft to Zakat, and it follows that the women of the Togleb race 
arc fo in a double proportion ; but no Zakat whatever is required of 
infant MulTulmans, wherefore the infants of the aforefaid tribe are 
not fubjedl to it. 

If the property be deftroyed, without being con fumed by the pro- 
prietor after Zakdt has become due, (that is to fay, after the com- 
pletion of Hawldn Hdwl,) the Zakat upon it drops. Shafe'i has 

* One of the Arabian tribes, who refufed to embrace the faith, but agreed to pay tri- 
bute to the Prophet. The tribe itfelf is fuppofed to be long lince extinil j but^w to 
which the people of it were fubjeft are applicable, in general, to all infidel trimitaries. 

faid 
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faid that if the property be ;defl:royed after the proprietor has been 
enabled to pay the Zahk upon it, either by the claimant making 
his demand of Zakat, or by the proprietor finding a claimant, al- 
though fuch claimant fhould not have demanded it, in this ca(e the 
proprietor is rcfponfiblc for the Zakit, becaufe it was due from him, 
and he did not pay it, although it was in his power to have done fo ; 
moreover, if he fhould not pay the Zakiit upon the rcquifition of 
the claimant, this circumflance ftands as a dejirudion of it on his 
part. The argument of our doiffors is, that the Zakdt due is a portion 
or part of the WtfAb ; and, as its deftruftion is involved in that of the 
Nifdb, it drops of courfe, the fame as where a Have commits a 
Jandyat [ofFcncc againft the perfon], in which cafe it is incumbent 
u])on the proprietor fo make over that Have to the JV ike-Jandyat, 
or perfon intitled to the compofition ; but, it the flave fhould die or 
be lofl: in the interim, the proprietor is no longer refponfible for the 
transfer of him, and that confequently drops ; and, .w'itli refpcifl to 
the fecond argument of Shafei, it may be replied, that no perfon can 
be confidered as the clamant of Z.akdt except a pauper whom the 
proprietor may have fpccified as the object of its application, and the 
cafe does not fuppofe the rcquifition to be made by fuch an one. But 
if the collector demand the Zakdt, and the proprietor neglect pay- 
ment, ihd the Nifdb afterwards perifh, there arc various opinions 
among the Haneefite dodors, fome alledging that the proprietor of 
the deftroyed Nifdb, in that cafe, ftill remains rcfponfiblc for the 
Zakdt due upon it ; M'hilft others maintain that, in this inftance 
alfo, he is not refponfible, bccaufe the Nifdb docs not here appear to 
have been deftroyed by him. 

If, after Hdvjlan Hdwl, a portion of a Nifdb (fuch as a third for 
inftance^ fhould be deftroyed, the claim of 2^kdt is proportionably 

deftroyed. 


duces tn ex- 
emption from 
Ziakat, 


A parti d tie ■ 
rtrudion in- 
cludes a pro- 



z' aka t. 


24 

portionable 

exemption. 


Zakat m;iy 
be paid in 
advance. 


No Zakat 
due on Icfs 
than 2 :o 
ciirms, 


Book I. 


deftroyed, in the fame manner as where the whole Nifdb is deftroyed ; 
in which cafe the whole Zakdt drops. 


If the proprietor of a JNifdb fhould pay the Zakdt upon ‘it, be- 
fore Hatvldn Hdwl, it is lawful, becaufe he has here paid it during 
the exiftence of the creative principle of obligation to Zakdt, which 
is underftood in his pofledion of a Kijdh ; this payment, therefore, is 
approved, the fame as a difeharge of a debt, under the exiftence of 
its caufe ; as where a Moimm, for inftance, pays expiation for wound- 
ing game whilft the animal is yet alive. This dodrine is contro- 
verted by Mdlik, 

If the proprietor of a lingle Nifab Ihould, before Haivldn Hduu!, 
make payment of Zakdt upon the fame for a certain number of years 
in advance, or Ihould pay a Zakdt, upon a certain number of ad- 
ditional Nifdbs, it is approved, becaufe the firft Nifdb is the original 
with refped to the caufe of the obligation of Zakdt, and any thing 
beyond that is as a dependant. • 


-CHAP. III. 

Of Zakat from Perfonal Effeds. 

SECT. I. 

Of th Zakat of Silver. 

No Zakdt is due on lefs than two hundred Dirms*, becaufe the 
prophet has ordained that there flaall be no Zakat upon fewer than 
five Awkiyati, and an Awkiyat is valued at forty Dirms. 

* A filver coin, value about two i)ence fterling. 

t An ounce of filver j or a filvcr coin of that weight, value between fix and feven 
{hillings. 

The 
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The ^akdt Nifdb of filver is two hundred D/nns : and if a man 
becorrie polTeffed of two hundred Dirms^ and the Hau.'liin’Hikvl be 
completed, the "Lakat due upon it is five Dirms^ becaihc the pro- 
phet \\^ote to Maazy laying, “ Upon two hundred Uirms take a 
^AKAT of five Dirms ; and upon twenty Miskals of ^old^ haf a 
‘‘ Miskal.” — 

No Itakdt is due upon any cxcefs above the two hundred Dirms^ 
till fuch excefs amount to foriy^ upon which the Zakat is one 
Dirm: and upon every fucceeding forty the fame 'Lakatf'^ due, but 
not on fewer than forty. This is according to Hancefa. The two 
difciplcs have faid that a proportionate Y^akdt is due on whatever 
excefs may occur over and above two hundred Dirms ; and Sbafei 
coincides in this opinion, bccaufe in the traditions of Alec, it is related 
that the prophet has fo ordained it ; and alfo, becaufe 'Lakdt is 
rendered as a return of gratitude for the bleffings of Providence ; and 
the reafon why it is exprefled as a condition, in the beginning of this 
book, that the property, in order to caufe an obligation of 'Lakaty 
amount to a Nifdby is that the proprietor may thence appear to be in 
eafy circumftances ; but where, from his being pofl'efl'cd of a Nifdb ^ 
this appears to be already the cafe, it is not requifitc that any cxcefs 
amount to a ; and hence is due upon fuch excels pro- 

portionably, whatever its amount may be. 

Objection. — This would lead to a conclufion that, in th’zZakdt 
of cattle, the fame- is due upon any excefs under ?i Nifdb \ whereas 
the rule is otherwife, no Zakdt whatever bejng due upon fuch excels, 
fince that is confidered as Afooy or exempt* 

Reply. — Such is the conclufion from analogy; but the excefs 
in cattle is made AfoOy becaufe, if a proportionate were to be 

levied upon it, this would neceflarily induce a copartnerihip in tlic 
fubje£l, by the proprietor admitting the claimant of Zakdt to a foarc 
in it : — for inftance, the Zakdt upon twenty five camels is one year- 
VoL. I. E ling 


aivi upon 200 
at the rate of 
two and an 
half per cent. 


and at the 
fame late 
upon ery 
yl/rv .,bove 
two hundjcd. 



Book I. 


Z A K A T. 

ling colt ; now, if Zakat were due upon excefs camels, and the 
drove confift of Hventy-fix there would be a Zakat upon tliis one 
exccfs camel of the twenty-fifth part of a yearling colt, which is not 
payable in any way than by admitting the claimant to a partnerlhip 
jn fuch colt ; and this partnerlhip, being compuljive, is illegal^ but 
plate or cajh* noi being liable to the fame objeftion, a Zakat is <fue, 
proportionably, upon any excefs whatever over two hundred Dinns. 

» 

Ruieirefpea- It is to be obfcrvcd that the N/fdh of filvcr of two hundred Dirms 
cXtion'of'a is Calculated by the hFa%n-febbdyat, or feptimal weight (which is in 
the proportion of ten Dinns to feven Mi/kals'), as this was the weight 
ufed in the tribunal of Omar, and that of the Dirm is thence 
eftabliHied. 

Those Dtrms in which filver predominates are to be accounted as 
filver ; and the laws refpedting filver apj)ly to them, although they 
Ihould contain fome alloy ; and the fame rule holds with all articles 
whatever falling under the denomination of plate, fuch as cups, 
goblets, and fo forth ; but Dirms, in which the alloy predominates, 
are not to be accounted as Jilver, but only as trading property, eftimable 
by its real value, to which alone regard is to be had ; and accordingly, 
if the value of them amount to a Nifdb, they are fubjedl to Zakdt, 
provided (here be an intention of trafficking in them; as is the 
condition with refpeft to all other chattels. In all plate, therefore, 
in which the alloy prevails, refpeft is to be had to the intention of 
trafficking in it, excepting where the filver contained in it amounts 
to a Nifdb, in which cafe the intention of trade is not a condition, 
nor is any regard paid to the eflimated value, becaufe in aftual filver 
no refped is had to either of thefe. The above cafe is thus Hated ; 
l^aufe money always contains a ftnall portion of alloy, as pme filver 
is unfit for coinage, fince, without being hardened by an addition of 
fome bafer metal, it cannot retain the mint impreffion ; but the alloy 
1 ^ 
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is generaHy in the fmaller proportion ; regard thcicforc is had to i ; 
that is to fay, if the proportion oi Jilver be the grealer it is accounted 
as lilver, but not if the alloy be in greater proportion, (that is, in a 
proportion above a moiety of the ^holc weight.) 


SECT. II. 

Of the Z A K A T of Gold. 

There \s wo Zakdt on fewer than twenty of gold, this No t ie 

fum being the fmalleft that conftitutes a N'fdb in that metal ; and the 
Zakdt upon twenty Mijkah of gold is one half Mlfkal, ^^'llen the n" ol 
Hawldn-Hdvul therein becomes cftablilhed, on the authority of the tuoandan 
tradition before quoted. — By the Mijial * here, mentioned, is to be 
underftood that which weighs in the proportion of feven Mijkals to 
ten Dirms ; and the Mifkal confifts of twenty Kerdt +, and the Kerdt 
of five grains. 


When the quantity of gold exceeds twenty Afy^f <3/;, on every and at the 
four Mi/ka/s of fuch excefs a Zakdt of two Kerdts is due, bccaul'e the 
Zakdt due is a fortieth of the whole, and two Kerdts are the fortieth four above 
of four Mtjkals ; and upon any excefs Ihort of four Mijkals no Zakdt 
is due, according to Haneefa. The two difciples hold that on every 
excefs there is a proportionable Zakdt, the fame as mentioned in the 
preceding fedion ; and the foundation of their difference in opinion is 
alfo the fame here as was there recited, to wit, Haneefa holds that 
broken numbers arc free of impofi, whereas the two difciples main- 
tain the contrary opinion. The ground upon which Haneefa proceeds, 
in the rule here recited, is this : the legal value of a Deenar is ten 
Dirms, and a Deenar and Mijkal are of the fame weight ; the value 
of four Mijkals in gold is therefore forty Dirms •, and confequently no 

♦ A dram and a half : alfo a coin of that weight, 
t A Carat the twenty-fourth part of an ounce, 

E 2 
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Zak&t is due upon fewer than four Mijkals, fince thefe ftand' the fame 
as forty Dirms : and it has been already fhewn that nothing Ihoi t of 
f )r ty Dinm is fubjeft to Zakdt, on account of the tradition of Amm 
Bifi Kburnn, as before recited, ^ • 

Ccnmlrule. ZakAt is duc upon gold and fdver bullion, which is termed 
febbur : and in like manner upon ornaments or utenfils of gold or 
filver, whether the ufe thereof be allowable (fuch as Angs, and fo 
forth) or otherwife *. — Shafei maintains there is no Zakdt upon the 
gold or fiver ornaments of women, nor upon rings worn by men, 
the ufe of which is allowable, and which are therefore the fame in 
this refped as clothing or articles of apparel. — The argument of 
our dodors is, that the caufe of the obligation to Zakdt fill continues 
in the prefent cafe : — moreover, articles of gold and fiver do, in their 
own nature, afford an argument of increafe in the fubjed, fince 
thefe metals are brought into ufe principally for the purpofe of 
facilitating exchanges by traffick, which affords an argument of 
increafe ; and it is the virtual and not the actual increafe in any fubjed 
that creates the obligation to Zakdt upbn it ; contrary to the cafe of 
articles of apparel, which afford no argument or probability of 
increafe. 


SECT. III. 

Of the ZakAt o/' perfonal Chattel Property^, 

laiatA\i.e ZakAt is due upon articles of merchandize, of whatever deferip- 

amounts to a Nifdb cither of gold or filver, 

becaufc 


• This alludes to prohibitions againft the ufe of the precious metals in certtu^rticles 
of perfoiKil ornament and houfehold furniture, which have been at various timcsWued by 
the prophet and his followers as checks upon lujeury. (See dominations,) 

t In the original , perfonal chattels arc exprefled by the terms Rakht and Mat&^ of which 
it is not cafy to give any literal tranflati<m \ they exprefe, in general, all articles which 
appertain to perfonal eftatc or cffe6ts [Mal^ : articles of gold and filver, it is true, do alfo 

fall 
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becaure the prophet ordained that articles of merchandize ihould he 
apprailcd, and that a Zakat l)e paid on the lame, in the proportion 
of five Di0ms upon every two hundred as the proprietor has 
prepared and keeps them with a view to iiicreafe, fo that they 
rclemblc gold and lilver, which the law holds to be kept for the fame 
piirpofc ; and, as Zakat is due upon the latter, it is in like manner 
due upon the former: but the intention of trade in thefe articles is 
made a condition, in order that it may be afeertained that they arc kept 
with a view to incrcafe, Mohammed [Tijs that, in eftimating the value 
of articles of merchandize with a view to the impoiition oi 'Zakat upon 
them, they fliould be rcfolvcd into fuch Nijahs as may be moft 
advantageous to tlie poor ; thus if, in valuing an article by Diimsy it 
would amount to a Nijlib of Jilvefy and in valuing the lame by 
Deenarsy it would not amount to a Nijlih oi goldy it mufl: be elliinatcd 
by D'lrrns ; and, vice verjdy if its value fhould appear to amount to a 
JSifdl) of gold, it is to be eltimated hy Deenars , — The compiler of the 
Heddya oblerves that there is one opinion recorded from Hanecfa to 
the fame effedt. Mohammed agaiji, in the Mabfooty has laid that the 
proprietor of the article has it In his option to ertimate it at whatever 
ipccies oi Nijdb he pleafes, bccaulc gold and filver are handards, and 
in elHmating the value of eflcds are both equally proper. — It is 
recorded as an o^mioa oi Jboo } oofaJ\ that an article fhould be efii- 
mated by that with which it was purchafed ; thus, if it has been 
purchafed with Dinnsy it is to be apprailcd in Dinns ; and if with 
Decnarsy it is to be apprailcd in Deenars : and if it fhould have been 
purchafed with any other than cither of thefe, it is to be eftimated in 
money of the moft general currency. — It is on the other hand 
recorded, as an opinion of Mohammedy that whatever the purchafe may 
have been made with, the eftimatc is to be in current money y as 

f:ill undcr%iis general defeription of Rakht and but they arc introduced under a 

different head, as the laws of ZaUty with refpeft to them, are of a peculiar nature^ and 
fuch as do not affect or apply to other articles of perfonaJ property, 

^ I'o wit, at the rate of two and an half per cent. 
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above, in the fame manner as thal of property forcibly feizfcd, which 
is thus eftimated in all cafes. 

If a NiJ'iil) be complete in the beginning of the year, and alfo at 
the end, Zakdt does not drop on account of its having been defedive 
at any time within that period; becaufe it is difficult to aicertain its 
completenefs through the intermediate fpace ; moreover, in the com- 
mencement of the year its completencls is requifitc, in order to the 
eftabliffiment of the caufe of obligation, and fo alfo at the clofe of 
the year, in order to Zakdt becoming due ; but it is not fo within the 
interval. 

The value of perfonal effeds, or other articles, may be united 
with gold or fdver ; that is to fay, if (for inftance) the proprietor 
Ihould have effeds eftimated at the value of one hundred Dinns, and 
alfo one hundred Dirms in money, the value of the eflcds, as above, 
mult be added to the one hundred Dinns, fo as that the whole may 
make one Nifdb ; and Zakdt is due thereon, becaufe the obligation to 
Zakdt, in fuch property, is occafioned by the circumftance of its 
being kept with a view to traffick, although the lhape in which it is 
fo kept be different with refped to each of the two deferiptions of it, 
traffick in chattels being eftabliffied by the ad of the individual, but 
that in money by the conftrudion of the law. 

Gold and lilvcr may in the. fame manner be united, both being in 
effed of one nature, as ftandards of eftimation, and the poffeffion of 
each equally caufing the obligation to Zakdt. 

Gold and filver may be united, according' to Haneefa, in refped 
to their value*’, but, according to the two difciples, in relpedi^ their 

* That is to fay, may be both refolved into one not by the refpeftive weight of 
ench^ but by a general valuation of bsth. 


parts : 
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parts : and the confeqnencc pf thi| difference of opinion is, that if a 
man were poflefled (for iiilfaq^c) of one hundred DInns in iilver, and 
five Mi/ials of gold (the value of which would amount to one hundred 
Dtrms'), this perlon would l.ie fubjcft to Zaidt, according to Hancefa, 
but not fo "according to the difciples; for thefe latter lay that, in 
alcertaining the Zakat at gold and Iilver, regard is to be had to the 
quantity only, and not to the value ; whence it is that Zakdt is not 
due upon a vcffel of filver, where the weight is fhort of two hundred 
Dinns, although the value diould be to that amount, or beyond it : 
Ahoo Haneeja, on tlie other hand, contends that gold and Iilver are 
united with each other on account of their homogeneity, which is 
cftablilhed between them in refped to their value, but not in refpeit 
to their Jui^lanee. 


CHAP. IV. 

Of the Law s refpeding thofe who come before the CoHe&or, 


If a perfon come with his property* before the colleftor and fay. Declaration. 
« It is lo many months fincc this property has come into my pof- 
“ feffion, and a year has not yet elapfed;” or, “ I am indebted fo ^ ’je 

“ and fo,” and make oath of the fame, the colledor is to credit liim, bfcredife’A* 
and muff not exadl any thing, becaufe this perlon ffands as a de- 
fendant denying his obligation to Zakdt ; and the declaration of a 
defendant, when fupported by his oath, muff be credited. So alfo, 
if a perfon were to declare that he had already paid the Zakdt upoii 
fuch oroperty to a former colledor, his declaration muff be credited, 
bedaufe the colledor, in taking Zakdt, ads merely as a Trujlce, and 

• Meaning merchandize, but not cattle ; and the word bears the- lame fenfe throiiglrout 
this chapter. ^ 


the 
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the comes to and rpmaint ^vith him as z depoftt \ and th« 

declaration of the above jerfon amounts otjly to his liaving depofited 

the truft in its proper place, and this is to be credited, provided there 
Ihould have been another colle<9:or there within that year ; but if? on 
the contrary, there fhould have been no other collector on, that 
ftation within the current year, the affirmation and oath are not to 

be credited, fince, in this cafe, the falfehood is manifeft. And, in 

like manner, if the proprietor were to declare that he had already paid 
the iakdt upon fuch property in his own city, by having there 
beftowed the fame upon the poor, his declaration muft be credited, 
becaufe a proprietor, vvhilft in his own city, is entrufted with the 
payment and diftribution of the Zakat upon his property, and he 
continues to be fo until he comes forth and brings his propeity before 
the collector, when the authority for levying Zakat refts with the 
latter, as the property and the proprietor do both then come within 
his jurifdiftion — In ffiort, in all thefc four inftances, the declara- 
tion of the proprietor is to be credited. And in the fame manner the 
declaration of a proprietor, refpe(9:ing Zakat upon cattle, is to be 
credited in the three firft inftances, but it is not fo in the fourth, 
although he fhould confirm his atteftation by an oath. Shafei main- 
tains that it is to be credited here alfo, as the proprietor appears, by 
the tenor of his declaration, to have rendered the right duly to the 
claimant.— In oppofition to this, our dodlors argue that th^ right of 
exa<fting the Zakdt upon .cattle appertains f )lely to the Sultan^ and the 
proprietor is not at liberty to preclude the Sultan ^ right : contrary to 
the cafe of property of other nature, fuch as is termed, in the language 
of the law, Bdtena \jnternaL^ or domejlick,^ the rendering of the 
Zakdt upon which is committed to the proprietor. — It is to be ob- 
ferved that fome have faid, refpedting cattle, that the Zakdt which 
was paid by the proprietor himfelf in the llrft inftance is the true obli- 
gatory Zakdt ^ and that whatever may be afterwards exaded dj* him 

* This comment upon the la’.v (as Ui many other inftances) has reference to fome 
local cuftoms or circumftanccs which cannot now be afeertained. 

xmdei 
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under that denomination, is confcquently an oppreffion ; whilll others 
maintain that this latter is to be conlidcred as the obligatory Zakdt^ 
and the former to be held as an afl: Nif^ or gratuitous ; and this lad 
doftrine is approved. — Now a quedion here arifes, as the aflcrtion ot 
the proprietor is to be credited, whether he ought to produce his 
writing of difeharge [voucher] or not ; — Mohammed^ in the Jama 
Sagheer^ has not required this as a neceflary condition ; but in the 
Mabfoot he has made it a condition ; and this latter opinion (according 
to a tradition of is that of Aboo Haneefa. The principle of 
this doftrine is, that as the proprietor pleads a difeharge, and as he 
poflefles a voucher of fuch difeharge, he ought confequently to pro- 
duce it ; whilft the principle of the dodrine maintained in the Zdhir- 
Rawdyet is that as one writing refemblcs another writing, they are 
not admitted as proofs. 

In whatever inllance the declaration of a Mnflhlman, with refped 
to Zakdt^ is to be credited, that of a Zimmee ^ mud be fo likewife, 
becaufe a ^Zimmee is fubjed to double the impoft of a Mufl'ulman ; 
and hence all the conditions which are to be regarded, with refped 
to the property of the latter, muft be equally fo with refped to that 
of the former. 

If an alien appear before the colledorof the with articles of 
merchandize, it behoves that officer to exad from him what is ufually 
exaded of aliens, without paying any regard to his declarations in 
thofe points in which the declarations of a Muflblman or Zimmee are 
to be credited, although he ffiould fwear to the fame, excepting 
where he declares, concerning his female {laves, that thofe (laves are 
his AmAVahds + ; for, in all other fpecies of property, his affirmation 
is not worthy of attention, becaufe the impoft which is thus levied 

♦ An infidel fubjed of the Muflulman government. 

t Slaves who have born children to him. 
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upon him is not in fad Zaidi *, but rather a contribution exaded as 
a return for tlic protedion he receives, and which is requifite for the 
fafeguard of whatever he may poflefs ; it is therefore proper to take 
from him tlic impoil: ufually levied upon aliens, except where he 
declares, as above, with refped to his female (laves, that they are his 
Zm-fValids, which declaration mull: be attended to and credited ; 
becaufc, if an alien were to declare, concerning any other perfons who 
accompany him, that “ they are his children,” his declaration is 
approved ; and fo, in like manner, with refped to his female (laves, 
as the rights of the Am-lVafui are derived from the chablilhment of 
the child’s defeent, and coufequently the female (laves do not ap- 
pear to be transferable property ; and nothing but transferable property 
is an objed of taxation. 

F ROM a Muffulman is taken the fourth of the tithe of his pro- 
perty ; and from a Zimtnee the half of the tithe ; and from an alien 
the tithe ; Omar having inftruded his colledors to this e(Fcd. 

If an alien (hould come before the colledor with property to the 
amount only of f/ty Dirms, nothing whatfoever is to be exaded of 
him, except where aliens exad contribution upon an equally fmall 
property of mufl'ulmans; in which cafe a fimilar impoft muft be laid 
upon this amount, the property of an alien, becaufe what is taken 
from aliens is merely in the way of reciprocity : contrary to the cafe 
of Mujfulmans or Zimmees, as what is levied upon them is in fad 
Zahdt, either finglc or twofold, whence it is indifpenlable that the 
property with them amount to a Nifdb. — This is the dodrine of the 
Jama Sagheer. In the Mabfoot, under the title Zakdt, it is written 
that if the property of an .alien (hould be /mail (that is, (hort of a 
Nifdb f nothing whatever is to be exaded of him, let the cqftom of 
aliens, in this refped, be what it may, becanfe a proportion of pro- 

• Becaufe, 'as being an ad of piety, an infidel is held to be incapable of paying Zakaty 
wherefore it cannot be confidered in that fcnfc, although it be txafted under that deno- 

miiiatiorr. 
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perty not amounting to Nifdb is invariably to be confiJereJ as Afooy 
or exempt ; and alfo, becaufe a trifle of this fort is not fnppofcd to 
ftand in need of the ftate’s protedion, as travellers muft ncceflarily 
carry tvith them fmall fums for the purpofe ot cxpcnccs, and robbers 
do not pay any attention to fuch trifles, not confidcring them objeits 
of their purfuit. 

If an alien come before the collector with two hundred DIrmsy 
and it be uncertain what tax foreigners levy upon a (imilar property 
of MuJfulmanSy in this cafe a tithe is to be taken ; and if it be known 
that foreign flates exa£l: only a twentieth or a fortiethy a limilar pro- 
portion is to be taken ; but if it be known that they take the wholcy 
yet the Mufftihnan colledlor muff: not aft accordingly, bccaufe this is 
an aft of rapine. And if it be known that they take nothing of the 
Mujfulmansy it is then proper that nothing be taken from tliem, in 
order that the Muffulman merchants, travelling into foreign countries, 
may remain free of import ; and alfb, becaufe where foreign rtates 
obferve kindnefs towards MuJttltmnSy and exaft nothing of them, 
it is requifitc that nothing be exafted of them in return, as it 
behoves the Mujfulmans to preferve a charafter of benevolence to- 
wards all men. 

If an alien come before the colleftor, and the latter exaft the 
tithe of him, and he rtiould again pafs near the rtation of the colleftor, 
yet nothing more is to be exafted till the completion of the Hawldn- 
Hdwiy becaufe, if the tithe were to be repeatedly levied within the 
year, the property would be annihilated^ and the import is laid for the 
purpofe of proteding the property ; moreover, the proteftion winch 
is firrt granted continues until the beginning of a new year, when 
the or proteftion, commences de novo^ becaufe it is not per- 

mitted to an alien to remain in a Mujfulman territory beyond the fpacc 
of a year. But the tax may be again demanded of him at the expi- 
ration of Xh^ fecond year, as this does not tend to annihilate his 
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property.' — What is here advanced proceeds upon a fuppofition that 
the alien has not returned into his own country within the period of 
the year, after Ills payment of the tithe, as aforefaid; but if he 
thoiild return thither, it is to be again exafted of him upon his re- 
entering the MujJ'ulman territory, even though he were to go there on 
the very day of payment, and to come again into the Mujjfuhnati 
territory on the fame day, becaufe every time he thus returns into the 
Muffuhnan territory, he returns under the virtue of a new protedion ; 
moreover, the repetition of exadion upon his return cannot be coiir 
fidered as tending to annihilate his property, fince on every return 
he is fuppofed to acquire a profit. 

If a Zimtnee, or infidel fubjed, pafs the ftation of a colledor with 
wine and pork, the colledor is to levy a tithe upon the former article, 
but not upon the latter. By levying a tithe upon the wine, is to be 
underflood {not upon the actual article, but) upon the ejiimated value 
of the article. The diftindion here made between wine and pork, is 
taken from the Zdhir -Rowdy et. — Shafei fays, that nothing whatever 
fhould be levied on either pork or wine, neither being legally fubjeds of 
eftimation. Ziffer, on the other hand, argues that it fhould. be levied 
equally upon both, as both do equally conftitutc property among Zimr 
mes. Aboo Toofaf alfo fays that the tax fhould-be levied upon both, pro- 
vided that they be found together upon the Zimtnee ; but polhbly he 
is here to be underflood as making the pork an appendage to the wine, 
whence, it is that he adds “ if the Zimtnee were to come before the 
“ colledor with either wine or pork, fingly, the tenth would be levied 
“ on the former, but not upon the latter.” — The reafons upon which 
the Zdhir Rowdyet proceeds, in this cafe, are twofold ;. first, the 
eflimatcd value of a thing which falls under the defeription of Zoodtal’ 
Keem hands as the identical thing itfelf,. and pork is of this clafs ^ 
whereas the value of an article belonging to the clafs of Zoodtal-ImfdL 
does not hand in place of the identical articles, and wine is of this 
defeription ; secondly, the right of exading thc .t<qnth is veflcd in 

the 



the colledor in confequence of the protedion affordal by the flatc ; 
and a Mujfulman has a right to take meafures for the prclervatioii of 
bis wine, for the purpofe of making vinegar of tl^e liime, whence it. 
is allodawful for him to proted the wine of a Zimmee ; whereas he is 
not permitted to take any of his pork, infomuch that if a Z//wm', 
being poflelfed of poj'k, were to be converted to tlic faith, it would 
be incuml)cnt on him to deftroy it or tlnow it away ; and a MuJjuhnaH 
not being allowed to take care of his own pork, it follows that he is 
not competent to the protedion of the pork of others ; and hence the 
date not being conlidered as alfording protcdioai to the pork ot a 
Ztmmee, no tax can be levied upon it. 

If a boy or a woman of the I'oghkb tribe pafs the dation of a col- 
ledor, with property, nothing is to be taken from the former, but 
he mud exad from the latter the ufual proportion of peri’ons of that 
tribe, according to what is faid concerning the Zakdt of cattle. 

Ip a perfon come to the colledor with one hundred Dirnis, dc^ 
daring that he has another hundred at home, and that the Ilaiv/.m- 
Hdivl has elapfed, yet the colledor is not at liberty to take Zakut 
either upon thofe hundred or upon the other ; becaulc the one docs 
not come under his protedion, and the other is Ihort of a Nijdh. 

No Za^nt to 
I e levied on 
I)azaf or 

Mozdrihat 
property. 


If a perfon come to the colledor with two hundred Dirms, which 
are with him as a Bazdt, the colledor mud not impofe any Zakdt 
upon it, — becaufe this perfon is not empowered by the adual pro- 
prietor to pay Zakdt ; and fo alfo, if that property were in his hands 
in the way of Mozdribat. — This is the dodrine of the two ditciples ; 
and Haneefa has alfo fubferibed to it ; and the reafon upon which it is 
founded w that the Mozdrib is neither thaadual proprietor, nor the 
reprefefttative of the proprietor, with refped to the payment of Zakdt ; 
wherefore Zakdt is not to be required, except where the Mozdrib, by 
the nature of the contrad, derives fuch a proportion of profit from 

the 



38 


Z A K A T. 


Book I, 


the capital flock entriifled to him as amounts to a Nl/db; 'in which 
cafe a proportioiiahle Zabdt muft be levied, as he is the adual pro- 
prietor of fuch proportion. 
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If a Mazoon flavc, not indebted to any perfon, come before the 
collector with two hundred Dtrnis, the Zakdt muft be levied. — Moo 
Toofaf fays, that it is not known whether Haneefa ever retraced this 
opinion, and delivered another (that the colledtor fhould not levy 
Zakdt upon a Mazoon) or not; but from his fubferibing to the 
opinion of the two difciples in the preceding cafe, (to wit, that no 
Zakdt is to be levied upon a Mozdrib,') it may be prefumed that he 
has alfo agreed that none is to be levied upon a Mazoon, as he is not 
the proprietor, but his Majler, the former having only a power of 
tranladion, with refpeft to the property in queftion, fo that he Hands 
in the lame predicament with a Mozdrib. — Some have faid, that be- 
tween a Mazoon and a Mozdrib there is this difference, that the 
former tranfids with the property on his own account, and hence is 
fubjed; to its obligations ; for, as he cannot have recourfe to his mafter, 
but may be fold, in order to the fulfilment of fuch of its obligations 
as he is legally liable to, it follows that he does Hand in need of pro- 
tedion for it upon his own account : contrary to a Mozdrib, for he ma- 
nages the Mozdribat Hock in the manner of an agent, and hence what- 
ever may attach to him in the obligations thereof he takes again from 
the proprietor, wherefore the owner of the property is the perfon who 
requires protedion for it : and there thus appearing an efl'ential dif- 
ference between a Mazoon and a Mozdrib, no inference can be drawn 
of Haneefa's. opinion refpeding the former, from what he has con- 
ceded concerning the latter.— It is to be obferved that if the mafter 
of the Mazoon accompany him, the colledor muft take the Zakdt {not 
from the Mazoon, but) frym the majier^ he being the adual proprietor; 
the Zakdt, therelore, is to be taken from him, except where it ap- 
pears that the flave is indebted to fuch an amount 3 S comprehends the 
property in queftion ; ui which cafe no Zakdt whatever can be re- 
4 quired 
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quired of’the mafter, fince (according to Hctncefa) the maftcr, in this 
circutnftancc, has, in fafl:, no actual property in the Mazoon'i hands ; — 
and (according to the two difciples) the right of another is connefted 
with ^le property, namely, the debt , — and conlcquently no Zakdt is 
due upon it, they holding that debt upon a property forbids the cx- 
aftion of Zakat. 

If a merchant, being in a country where the Schifmaticks prevail, 
go to a colleftor of the Schifmaticks, and there pay the Zakiit upon his 
property, and afterwards come before a colleftor of the Orthodox, the 
latter may again exaft Zakdt of him, becaufe, in going before a 
collc(!l:or of the Schifmaticks, and there paying Zakdt, he was in 
fault. 


CHAP. V. 

Of Mines and buried freafures. 

There are three legal terms which particularly belong to thefe Dlftinaion/. 
fubjcfls, and which arc employed for the ufe of dilfindion; Miidin, 

Kanz, and Rikaz : by Mddin is underflood the place in wdiich the ore 
or metal is naturally produced ; by Kanz, treafure, or other property, 
buried in the ground * ; and Rikaz applies equally to either, to Miidin 
literally, and to Kanz metaphorically. 

If there be difeovered, in Kherdjet or AJhooree lands, (that is, Mines fnbjc^l 
lands fubjed to tithe or tribute,) amine of gold, filver, iron, lead, or 

* This « a common praiSice in all parts of AjU. Treafures are hidden in the ground 
on the commencement of a war, or other troubles} and it frequently happens that, tiie de- 
pofitors perifliing, the treafure remains concealed, perhaps, for many years, till it be dil- 
covered by acciderit, and at a tinie when no legal claimant can be found. 
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■copper, it is fiibjcfl to a Z^ak&t of one fifth., according to o\Jr doftors; 
and tliis Zakat is termed Khams *. — Shafei has afl'erted that nothing 
^vl^atevcr is due upon a mine, becaufe it is free to the firft finder in- 
dill'erently, and is therefore the fame as game; but yet, if the metal 
be produced from the mine, it is fubjeft to Zakdt independent of 
riaivldn-Hdwl, that having been conftituted as a condition of Zakat 
merely to afford time for increafe, whereas here the identical fubjeft 
Jtfelf (the metal) is increafe of property ; wherefore the laple of 
Hawldn-Hdwl is not in this inftance required. The arguments of 
our do<5lors, on this fubjeft, are twofold ; — first, the ordinance of 
the prophet, who dire<5ted that upon Rikaz there Ihould be impofed a 
fifth ; and the term Rikaz applies to mines, as was already demon- 
ftrated ; — secondly, the mine, as being dilcovered in tithe or tribute 
lands, muft at one period have been the property of the infidels, and 
afterwards have fallen into poffelTion of the Mujfulmans by conqueft, 
wherefore the whole falls under the delcription of Ghaneemat, or 
plunder ; and one fifth is due upon plunder : — contrary to the cafe of 
game, the property in which cannot be traced to any antecedent 
proprietor. 

Objection. — If the mine be thus refolved into plunder, it Ihould 
follow that, as fuch, the produ£t of it is the common property of all 
the warriors. 

Reply. — The property of the warriors is eftablilhed in the mine 
conflru(n:ively, in virtue of the eftablilhment of their property in the 
furface of the territory: but the difeoverer of the mine is the a&ual 
acquirer of it ; wherefore the property of the warriors is eftablilhed in 
one fifth, their right being only confirudtive \ and that of the difeoverer 
is eftablillicd in the remaining four fifths, as his right is adJuah, whence 
it is that thofe four fifths are referved to hinu 

If a perfon difeover a mine within the precinfts of his own habi- 
tation, nothing is due upon it, according to Haneefa. The two 

• Literally t fifth. It is cirewbere tranflated dttAU tithe, 

difciples 
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<iifciple< hold thut a fifth is due upon that alfo, in conformity to tlic 
traditionary ordinance already quoted, becaufe that applies equally to 
the prefent cafe. Hantfa argues upon this, that a mine is a conili- 
tuent part of the land in which it lies, as being fuppofed to have been 
originally created with it, and nothing being due upon thegroiuul 
generally , it follows that nothing is due upon ?ny particular portion of 
it, (fuch as the mine, for inftance,) becaufe a part does not differ 
from the whole : contrary to the cafe of a Kchz, which is no coiifli- 
tuent part of the foil, as not having been originally created with it, 
but depofited there by feme perfon. 

If the f<ud mine he difpovered, not adually in the houfe of the 
Jinkr, but in lands, fubje£t either to tribute or tithe, which are his own 
efpecial and exclufive property, in this cafe there are two opinions 
recorded of Haneefa'i dodrine ; one, that no Zak&t whatever is due, 
any more than if the mine had been di&ovcred within the houfe of the 
finder; another, that a fifth is dtie upon it: the former of thefe 
opinions is mentioned in the M4f«ot, and the latter in the Jama 
Sagker: and the principle upon which the latter opinion proceeds is, 
that between a houfe and lands there is a manifeft diftindion, becaufe 
the ground on which a houfe feands k not fuppofed to be any way 
produdive of thp fruits of the earth (whence it is that no tax of any 
kind is levisd upon it, inlbmuch that, if a date tree were by accident 
to grow within a dwelUng , and to produce fi-uit, yet nothing is due 
upon the fruit,) .whereas lanfis, on the contrary, as being pro- 
dudive, arc not thus exenapted from fithe and tribute, and con- 
fequently a fifth is due upon all mines which arc found in them. 

If a perfon find a Kan%, or depofit, of huried treafure, a fifth is 
due upon it, according to the opinions of all the dodors, in conformity 
to the traditionary ordinance already quoted, the exprefiion there ufed 
applying to Kem- it k to-be ohferved, however, that if the 
treafure in queftion be coin, ' bearing the impreffion of Muffulman 
VoL. I. ^ G money, 
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money, (fuch as the words of the Creed*") the Kan% ftand« as a 
hookta, or trove-property, the laws concerning which are explained 
elfewhcre : — yet, if it bear the impreffion of infidel coinage, (fuch as 
the image of a flint or idol,) a fifth is due upon it in all cafes,! — that 
is to fay, whether a perfon may have found the fanie in his own 
grounds, or in thofe of another, or in common lands which are not 
the property of any perfon ; and the fifth is thus due upon the autho- 
rity of the traditionary ordinance to which we have juft referred. — It 
is here proper to remark, that if the treafure be found in common 
land, four fifths of it appertain to the finder, as having recovered it, 
becaufe the other warriors had no information concerning it, and of 
courlc no fliare in the difeovery; and conf^quently he has an exclufive 
right to it r — and the fame rule obtains if it be found in appropriated 
land, whether fuch be his own property, or belonging to another, 
(according to Aboo Toofief,) bccaufe the claim is cftablilhed in virtue 
of fialvage, or recovery, and the treafure has been recovered by the 
finder . — Mohammed and Haneefa maintain, on the contrary, that the 
treafure is the property of him upon whom the hndm had beftowed the 
lands, originally, at the period of futjugation, who is termed the 
Mokhuttut-le-hoo, or firft grantee, upon the principle that whoever 
has the firft exclufive property in a foil is the true proprietor of 
whatfoever may be contained in it, although he ftiould not have 
obtained vifible poflefliort thereof, — the fame as where a perfon catches 
a fifh with a pearl in its maw, in which calc he becomes the pro- 
prietor of the pearl, although he has not adlually laid his hands upon 
it, nor knows of its being in the fifties belly +. And it is further to 

• Meaning the Kulma, or Mujfulman Confeilion of Faith, “ Thtrt ‘tint God hut int 
God, and Mohammed I’x tht frepbtt tf God.** 

t This is a cafe of fome curiofity, and ^ords an infiance (among a multitude of 
others) of points of law adduced in elucidation of pafTages to which they do not appear to 
have any immediate reference.— From the above it appears, that if a man were to catch a 
fifh with a jewel in its belly, and were to fdl- the fifh, . (not kttowing whst It containedi) 
he would have a right to recover the jewel of the purclufer- 
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■be obferved, that if the firft grantee fliould have fold his lands, yet he 
docs not forfeit his right to any Kanz, or buried treafurc, which may 
be afterwards difeovered there, as that does not form a part of the 
foil, Jike mines, which, as being a conlHtuent portion of it, upon a 
transfer by fale become the propci ty of the purchafer. And if the 
grantee be unknown, in this cafe, according to the opinion of 
the learned, the four fifths go to him who was the firft known pro- 
prietor from the period of the cftablifhment of the Mujfulman faith, 
that is to fay, him beyond whom no antecedent proprietor can be 
difeovered. — And if the treafure fhould confift of coin, the imprcfllon 
of which is fo far effaced as to render it doubtful whether it be inf del 
or Mujfulman money, in this cafe (according to the Zdlnr-Rawdyct) 
it is to be confidered as of the former clafs ; fome, however, have 
obferved that, in modern times, it is held as Mujfulman coinage. 

If a Mujfulman go under protedion into a foreign country, and or mine., or 
there find a Rikaz within the houfe of an infidel, whether it be a fu^rcflldT 
Madin or a Kanz, let him deliver the fame up to the proprietor, in * ''''■"'R" 
order that treachery and breach of faith may not be induced ; becaufe 
whatfoever is in that country belongs of right to the people of it : 
but if he were to find the Rikaz in the open country or defert, it 
belongs to him, no perfon having any exclufive right in it fo as to 
make his appropriation of it an ad 'of treachery : and here the ffih 
would not be due; as treafure, thus found, does not bear the con- 
ftrudion of plunder, th« perfon who finds it ftanding as a thief, and 
not as a warrior. 

'itioffth is due upon turquoifes, fuch as are found in mountainous Precious 
places; becaufe a tiirquoifc is a ftone; and the prophet has faid, ?°bjca"«o 
Upon Jlones there Jhall be no Khams.** impoft. 

Upon quickfilver there is du? z fifth, according to Haneefa, in his Qulckiiive, 
laft opinion recorded upon this fubjed; contrary to the opinion of 

Q 2 /]1;qq fifiL 
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b'lt not ptarh Aboo Toofrf, — ^Upon pcaits and amber there is no fifth due, according 
to Haneefa and Mohammed. — Ahoo Toqf/tf maintains that upon thofe, 
as well as upon all gems procured . from the fea, there is a fifth ; 
becaufe Omar ufed to levy a fifth upOn amber.— Hawf/a and Mo- 
hammc/h argue, that the depths of the fea do not come under the 
defcription of parts ful^ugated by conqueft ; and hence any thing 
procured thence caimot be (Mned plunder, although it Ihould eonfift' 
of gold or filver ; and the cafe of Omar levying a fifth upon amber 
exifted only where that article was call up by the fea upon the Ihores r- 
and here they alfo coincide that iht fifth may be levied. 

If a perfon find, in common ground, a depofit of chattel property, 
fuch as vellels or cloths, the fame is the property of the finder ; and 
there is a fifth due upon it, becaufe this comes under the defcription 
oi plunder, the fame as gold or filver- 
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Of ZakAt upon l^le Fruits of the E a^'ICYh;- 
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Ufon every thing produced from the ground there is 4ao ^ tenth, 
or tithe, which is termed Afkmr ; whether the foil be watered by the 
annual overflow of great rivers, (fuebas the Oxwr andi’^l^ooj*,) or 
by periodical rains;, excepting the articles of wood, iamhoos, and 
grafs, wHth are libt fubjeft to tithe. — ^This is according to Haneefa. 
The two dilciples fay that tithe ts not due except upon fuch things as 
permanently produ&ive*, which are fubjeft thereto, provided the 
produd amount to five IVufi^s, or fixty Sdas ; and they further hold 
that herbs are not fubjed to tithe. From this It appears that the 


• Suchw /nDi-<llrw;» 


difference 



diffcrcBce of opinba htiy/tin Hanerfa and the two difciples exifts 
with rclpeA to two points in particular the fpecification of 

the quantity as a condition ; ssc^ndry, that of permanency in the 
fubje£t. The argument of the two difcipJeS) with refpc^t to the 
former 6f thefe, is twofold: — first, the prophet has ordained that 
there ibould be no ZaMt on lefs than five Wufka skcondly, tithe 
being as alms, to render it obligatory it is requifite that fome Nifdb 
be afcertained and eftablithcd, fo as to confine the contribution to the 
The argument of Haneefa is that the prophet ordained that 
an Ashar Jhould be held due upon every thing produced from the ground, 
which ordinance is general in its application, and without any fpecifi- 
cation of quantity; and, with refped to the ordinance quoted by the 
two difciples,. it is to-be taken as applying folely to articles of com- 
merce; that is to fay, that “ there is a ZakAt upon thofe articles, as 
MERCHANDIZE, wbeve the quantity amounts to five WusKs;” becaule, , 
in the time of the prophet, fruits were fold by the Wujk, and the value 
of a WuJk was eftimated at forty Dirnts, Ih that the value of five 
Wujis was two hundred Dirms., the amount of a Nifdb in eftimated 
property: — and, with refpeft to their fccond argument, the obliga- 
tion to tithe upon the fruits of the earth is connefted with what it 
yields only, without relpeft. to the proprietor; (whence it is that a 
ikhe liAtis upon theprodudl of ^^/'-lands,) how, therefore, fliould 
any regard be had to the defcription of the proprietor as being rich ? 
And hence alfo it is thzt Hawldn-Hdwl is not requifitc in the 
prefent cafe, that having been cftablilhed for the purpofe of afcer- 
timsk^itureefe', ^aad the fruit (of the^ith does itfelf conae under this 
dcfcription. — ^Tjbe argument of the two difciples, with refpf^ tp the 
fecond point, is, that the prpphet bin (udwicd that, “ upon vegft^fhki 
(that, is, herbs) no slm. are .due\" and by akns is here to be under- • 
froQdiit.6rr^; A& ZaitM d-i not iocbidden fmce it is dde provided 
the property amount to z Ndffib.^’Aa. rcp^ no thefe .obferv^atipne, .the 
arguments of Haneefa arc twofold;— first, the tradition, before 
quoted; — and, wkh refpeift fat the tvdiaance adduced by the two 
7 difciples, 



4^3 Z A K A T. ' ^ 

difciples, it is to be obfcrved, that by the tttm.'Sadka [^ms] there 
mentioned, is to be underftood fuch 4 lms as arc taken by the col- 
leiflor, but not that contribution wMch falls ilndcr the denomination 
of JJhar’, and in this Haneefa alfo agrees, that the coUeftor is not to 
take tithe from thofe articles ;~secondly, articles of produft are 
often cultivated which arc not of a permanent nature, fuch as melons 
and cucumbers', and thefe arc the increafe of the earth : and the caufe 
of obligation to the payment of Zakdt upon land is increafe ; whence 
it is that the land is fubjeft to tribute, and therefore tithe is alfo due : 
but, with refpeft to the articles of woof'bamboos, and frafs, the 
ground is not tilled or prepared for the cultivation of them ; nay, it 
is ufual to clear them away : — yet, if a perfon were to till the ground 
with a view to the culture of fuch articles, his land would be fubjefl 
to tithe. 

Land watered by means of buckets, or machinery, or watering- 
camels, are fubjeft to hd/f tithe *, — according to Hanerfa and the two 
difciples : — the latter, however, coincide in this, under the reftridion, 
conditional, that the produft be of a permanent nature, and that the 
quantity of produft amount to five Wujks ; whereas Hanctfa does not 
fpccify any fuch condition. — ^The realbn why fuch lands arc made 
fubjeft to half tithe only is, th^t the expence of tillage gfeatly exceeds 
that of lands watered by rains, or by the periodical overflow of great 
rivers. ' ' ■ . 

WiTHfefped to lands \Vat«-eda part of the year by rivers and 
a part t|| labOui^ in regulating their proportion of impbft, regard is to 
be had 4:0 the greater portion of the year; thatis<to fay, if the land 
be fuch as is watered by rivers for the greater part ’bf the year, the 
import is a tithe ; but, if it be watered for the greater part of the year 
by labour, it is only half tithe, or a twentieth', i 

• To wit, t twfUieih *fibt vobtit frtiua. ’ „ ,, 
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Aboo Yoosaf has faid that, upon every article the amount of 
which is not eftimated by Wujks^ (liich as faffron and cotton^) tithe is 
due,, provided its value be equal to that of five IVuJks of an article of 
the loweft value fo eftimable, (fuch as millet in the prefent times;) 
becaufe articles, the quantity of which the law docs not hold to be 
eftimable by Wu/ks^ can have their Nijdb afeertained only by eftiina- 
tion of the value; as is the cafe with articles of merchandize, — Mo- 
hammed^ on the other hand, alledgcs that tithe is due upon thole 
articles, provided their quantity amount to the number jive of the 
higheft ftandard of afeertainment of quantity with refpeft to each ; 
for inftance, cotton is weighed by Mans and Hamls^ each Haml con- 
taining three Mans ; a Nifdb of cotton therefore confifts of live Hamls ; 
faffron, on the other hand, is weighed by Dirms^ AJlars^ Ruils^ and 
Mans; and the latter being the greateft of thelc, z Nifdb of iaftfon, 
confequently, confifts of five Mans weight. — I'he reafon upon which 
Mohamtned proceeds herein is, that the JVuJk is coaftituted the ftandard 
of eftimation of Nifdb in grain, &c. only on account of its being the 
largeft ftandard by which their quantities can be afeertained ; and the 
fame principle operates, with refpeft to all other articles* 

Tithe is due upon honey where it is collected in ///Z>(?-lands. a /;//(* -’ u- 
Shafei maintains that nothing is due upon honey, becaufe that is an 
animal produilion, the fame as filk, which being tithe-free^ honey is 
folikewife. — The arguments of our do£tors are twofold : first, the 
prophet ordained that honey Ihquld be fubje<ft to tithe; secondly, 
bees colled their hpney from bloflbms and fruits, whicTi articles 
being fubjed to it fpUows that hon^^ which is extraded from 

thofe, muft be fo likewife; contrary to the cafe of filk-worms, 
becaufe thofe feed upon leaves of trees, which are not fubjed to tithe. 

Haneefa holds tithe to be due upon honey, whether the' quantity 
be great or fmall ; he npt regarding Nifdb. eflential in this article. — 

Aboo TooffYid,^ reported it as an opinion of Haneefa^ that the Nifdb of 
honey is to be afeertained by eftimate, according to his general tenet 

upon , 



upon the fubjedt, of lak&t'. and he further fays,' th^ fteithiii^'4«'-duc 
upon honey, unlefs the quantity amount to %£cn Kif^Sy^i Kirb his&i^ 
(\ity Mans,) becaufe this was the rule by' Which the tribe of 
paid tithe on their honey to the prophet. A'gaiti, it M rClalted as an 
opinion of Aboo Toofaf, that a Nif3 of honey confifts of five Mans. 
According to Mohammed i)\t Nifdb in honey is five Sirh, (a Sirk con- 
taining thirty-fix Rutlsy) becaufe the Sirk Is the largcft ftandard of 
quantity in honey, as the Wtijk is in grain. And the fame of fugar- 
cane ; that is to fay, according to Moharmei, tithe is due upon 
fugar-cane where the quantity of fugar produced from it amounts to 
five Slrks, 

* 

wifiiCey Honey and fruits, collefted in the wlldcrnefs, are fubjedis of tithe. 
smifiuits: This is the dodtrine of the Zdhir-Rawayet. — It is related as an 
opinion of Aboo Yoofaf, that nothing whatever is due upon fuch articles, 
becaufe the occafion of obligation to Zakdl is the land being of a pro- 
dudlive nature, which is not the cafe in this inftance. — ^The principle 
upon which the Zdhtr-Rawiyet proceeds herein is, that all that is 
required to conftitute land being 'produdtive, is the circumftance of its 
affording produce of any fort,; .and produce does appear in the articles 
abovementioned. 

the piSuft * Tithe is due upon all tiie produce of t/We-lands indHcrhninatcly’; 

ofiiihi landi, nor is any dedudlion to be made on account of the expenfe of men or 
natciy ;"'* Cattle employed in tilling thofe lands, becaufe the prophet has or- 
damed that dues fhould be different in proportion to the difference of 
expence, and alfo that lands watered by rain ffiaH be fubjoft to tithe, 
and thofe watered by labour to half~t(tbe\ whcrcfolt the dedudiion Of 
expence is neetflefs. 

and douhlt Upon tithe lands, poflefled by perfons of the Togleb tribe, a 
ihofcSs twofold y^;ar, or fifth, mull be levied'; and in this all ttic dodlors 
yis^t/****^ agree. — It is recorded, however, as an opinion of Mohammed, that 

upon 
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which may have been purchafcd fey a Toghbet of n 
Muffulman^ a Jingle tithe only Ihould be levied ; he holding that the 
unpofition upon lands does not fuffer any alteration in confequence of 
a tranhtion of the property. 

If a Zitnmeey or infidel ftibje£l, purchafe land of a ‘Toglibce, from 
tvhich double tithe had ufed to be collefted, the Zimmee muft alfo pay 
double tithe upon it. In this all our doflors coincide, b6caufeit is law- 
ful to require twice as much of a Zimniee as of a Mujfulmany — whence 
it is that, if fuch an one were to come before the colledtor with 
merchandize, twice as much would be exafted of him as of a Mujful- 
man. And the fame rule (Atains (that is to fay, the fame proportion 
of tithe Continues to be impofed upon thofc lands) where a Mujfulman 
purchafes them of a ‘Toglibee ; or where a Toglibee, being the pro- 
prietor, becomes a MuJJulman. Haneefa holds this opinion in all cafes, 
whether the lands had originally belonged to a ‘Toglibee, or the Tog- 
libee had purchaled them of a MuJJulman, — for in either cafe the 
rule of double import continues, with refpeft to them, where they 
are purchafed by a Mujfulman, — becaufc he holds double import upon 
thofe lands to have been already irrevcrfibly eftablifhed *,'and, confe- 
quently, that this incumbrance on the lands devolves to the MuJfuhnaji 
purchafer along with the property, in the fame manner as obtains in 
the cafe of a fale of tribute-hnA^, Aboo Toofaf maintains that, in the 
cafe here recited, a Jingle tithe only is to be colletrted from the 
Mujfulman proprietor; nor will the lands, whilrt in his pofl'cfiion, be 
fubjedl to any further import, fince the only principle upon which 
double tithe had been exadled of the Toglibee was the infidelity of the 
proprietor ; and this, upon the devolving of the property to a MuJJul- 
man, is done away. Aboo Toofaf , in the Kadooree, .h^s further faid 
that (according to the Rawdyet-Saheeh') the opinion of Mohammed is 
the fame as that here recited. Our author, however, remark? that it 
is mort certain that Mohojnmed coincides entirely with Haneefa in his 

* By original compafls between the Mujfulmant and Toglibets. This is exprefled at 
large under the head of Se^ir. 
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general principle, that the import upon th€ land continues aS before; 
but he \Mohammed\ carries this rtill farther ; for, as where a Muffitl- 
man purchafes lands, fubjeert to double import, of a 1‘oglihee, the fame 
continues upon him, fo, if a Toglibee were to purchafe lands of a 
MuJj'uDnatt, fubjeft only to fmgle import^ he will not have to pay any 
more than the faid fmgle import, fmee a change in the property 
makes no alteration with refpe<rt to thofe rules to which the lands are 
fubjeirt. .f 

If a Mujfuhnan fell his lands to a Chrijian, who is a Zimmte and 
not a ‘Togl'tbee, and the Chrijlian aforefai^ have feizin of thofe lands, 
Ha'neefa holds that tribute is to be colleftcd from the fame, the pay- 
ment of tribute being a confequence of infidelity. According to Moo 
Toofaf, the double tithe collefted therefrom is to be expended upon 
the objefls of the expenditure of tribute^ which is a mode of adjurt- 
ment caller than that of thus exchanging tithe for tribute. Mohammed 
holds that the lands remain fubjed to tithe as before ; and he more- 
over maintains that the tithe, collected from thofe lands, is to be 
applied to the purpofes of Zakdt,—\t is to be obferved that, if a Muf- 
J'ulman were to take thofe lands of a Chrijiian in right of Shajd*, or if 
the property in them were to revert to the feller, being a Mujfulman, on 
.recount of the fale having been invalid, in either cafe the lands remain 
i’ubjcCt to tithe, as before ; in the firrt inftance, becaufe the Mujful- 
man, as Sha/eej-, murt efFe£this purpofe (of obtaining the lands in right 
of Shafa) by means of a contrad of fale with the proprietor, where- 
fore the tranfa£lion here, in fad, amounts to \\\% furchajing the lands ; 
and, inthcfecond inrtance, becaufe, by the property in the land reverting 
to the Mujfulntan proprietor, on account of any invalidity in the fale, 
the cafe remains the fame as if no transfer by fale had ever been made ; 
moreover, the Mujfulman\ right is in no refped affeded by fuch ki- 
validity, fince it is proper that that tranfadion be altoj^ther dirte- 
garded ; wliencc the cafe remains the fame as if no ialc had ever 

* Nctghhourhtiod^ or conjunn'ion of praptrty^ which gives a right of prf*empim. 

f The perfon in whom the right of pre-emption lies. 

. . 7 
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», and for all thefc reafons the land will contiiuie lubjccl 
to t\ih( as.before. 

iF^a Mujfulman convert the ground of his habitation into a garden, 
the fatne having been his original property, (that is to fay, he being 
tlie firjl grantee,) he owes tithe upon it where he waters it frith tithe- 
water, or tribute where he waters it with /n^K/f-water, bccaufc this 
land is not, in its original defeription, cither t/V/ir-land or iributc-\m\, 
and in fuch ground the mode of wateringjs the flandard of the expenie 
of cultivation. 


A Majoos * does not ot^e either tithe or tribute for his habita- 
tion, becaufe Omar exempted ehsielHngs from all import:. But, if the 
Majoos were to convert the ground of his habitation into a garden, 
he owes tribute upon the fame, although he fliould water it with tithe- 
vvater, as he cannot lie under any obligation to pay tithe, becaufe tliat 
bears thefenfeofan oblation and ad, piety, of which an infidel 
is held to be incapable ; he is appointed, therefore, to pay tribute, 
which is conformable to his.fituation, as being. a fort of injiiHm. 
Our author remarks that analogy, (from the opinion of tire two dif- 
ciples,) would fuggeft that the Majoos owes tithe where the land is 
cultivated with water ; ftngle tithe, according to Mohammed', and 
double, according to Aboo y'oofaf:—i\\t reafons for this ha\'e been 
related before. , 


Cafe of a 
Mujosi. 


■ RAlli-WATKR, :aildi 6be water of wells and fountains, and of lakes ni finiiion o( 
which are not unddrAhe particular authority of any individual, is u hat InAMllL, 
i& termed water; and .the water of the artificial canals and aque- 
duirts, conftruded hy thekibgs.of ./^'/w;(fuGh as the river of Vezdejird,) 
is /r/^»/^-water. 

* Meaning a worlhipper of fire; — a Mmn, or tlfeihv!. 
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The river of called the jy^oon [6xus] >$ /;V^f-wafer, 

according to Mohammed ; and fo lik^wife is the Shyhod'n, arid alfo the 
Dijkt [Tigris] and the Firdt [Euphrates,] becaufc thofe rivers are 
not under the authority of any perfon whatevfer, 'n6r is any dhe entitled 
to an exc[ufivc priviledge with fefpeft to them, wherefore they are 
the fame as the open fea. Jt>oo Toojaf conliders the waters of all 
thofe rivers as tribute-vizltr, becaufc bridges of boats are occafionally 
thrown over them, which iS an a£t of feizin, evincing that thofe who 
do fo are the guardians of the ftream ; and hence the water of thofe 
rivers muft necelTarily be deemed tribute-v/^iir, 

impoftupon The lands of infants or women of the Ttglib tribe are fubjed to 
venyofhg- the fame laws as thofe of the men bfthSit tribe : that is to fay, upoii 
iiifam”''* their r/Vy5f- lands is impofed double f/VAe, and upon their lands 
fingle tribute ; becaufc ptaefe Was tiiadfe \Vith them on the terms of 
double contribution to pufpofes of charity, but not to the fervice of 
the ftate: moreover, the lands of infants or women are 

fubjed to a fingle tithe, Ahd iiittifdtc the fame is to be kvied twofold 
upon the lands of Tog/Zi women arid children. 

Upon fountains of pitch’ or bitumen, or wells of fulphut, nothing 
is due where they are found in //Vi>f-land9, bccaule thofe produdions 
do not come under tKc defeription o( growing'out of the iarth [vc^ct- 
> ables,] but are rather the fame as the water of fountains, which 
fpring out of its bofom, and arc not fubjed to any impoft. The pro- 
prietor of fuch places, howcve'r, is fubjed to'/r>Wf xsdiere they cxift 
in tribute’hxidi ; but this is to be underftood only provided the con- 
tiguous foil be capable of cultivation, bccaUfe the iihjpofitioh' of 
depends upon the proprietor of tl»,,lapd being able to cultivate the 
fame. 


CHAP. 





53 


Z A K A T. 

CHAP. VII. 

Of' the Difburfcment of ZakAt, and of the Perfons to whofc 
Ufc it is to be applied. 

The objefts of the diiburfement of Zakat arc of eight different 
deferiptions : first, Falters secondly , Mijhens*\ — thirdly, 
the colle£lor of Zakat, (provided he ht not TiHaJhime + ;) — fourth- 
ly, Mokdtibs, (upon whom Zakdt is beftowed, in Order to enable 
them, by fulfilling their contraft of Kitdbat, to procure their free- 
dom;) — FIFTHLY, debtors not pofleffed of property amounting to a 
l^ifdb SIXTHLY, Fee Sabeel Oola, [in the fervice of God | ;] — 
SEVENTHLY, Ibnus Sabeel, or travellers .and eighthly, Mowlefut- 
al~kalloob\. And thofe eight deferiptions are the original objeds of the 
expenditure of Zakdt, being particularly Ipecified as fuch in the 
Koran; and there arc, therefore, no other proper or legal objeifts 
of its application. With refpcQ; to the laft, however, \_Mcnvlefut- 
al-kaloob,'\ the law has ceafed to operate, fince the time of the pro- 
phet, becaufc he ufed to bellow Zakdt upion them as a bribe or gra- 
tuity to prevent them from molefting the Mujfulmans, and alfo to 
fectire theit occafional affiflance ; but when God gave ftrength to the 
faith, and to its followers, and rendered the Muffulmam independant 
of fuch aflifhuice, the occafion of beftowing this gratuity upon them 
no longer remained; and all the dodlors unite in this opinion. By 
the tefm is to be uoderftood perlbns pofleffed of property, 

♦ F^nr Mifinn both api^v to in vUfnti the diftin£lion between thefe two 
terms is £Wly explaii^ in tlie di^imn of them, a Httle lower dovnu 

t A defeendant the tribe; of tbf ptophet. 

X The meaning of this phrafc is more particularly deferibed in another part of this 
chapter* 

§ ifhe tranllator is not to find wiy preafe meaning for this term in the lexicons. 
By kullu^ is underftood an Arbuj or original Arabian of the ddert, and it is probable 
Aat ibmc tribe of thefe is alluded to in this places 
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the \t'hole of which, however, amounts to fomewhat lefs than a 
Ni/S. By Mi/lrefis is underflood perfons who have no property 
w hatever. This comment upon the terms Faieer and Mtjkeen is re- 
coided from Aboo Haneefa. Some, however, hold the reverfe de- 
I'ciiptioii to be true. 

The Imdm is to allow the officer employed in the colleftion of 
Zakdl as much out of it as is in proportion to his labour: as much, 
therefore, is to be allowed as may fuffice for himfelf and his affillants ; 
and his allowance is not fixed to an eighth. Shafei argues that Zakdt, 
being appropriated to eight different objefls, becomes thus divided 
into eight equal lots, of which one is the right of the collector, who 
is conicquently entitled to an eighth of the whole. Our dodors 
argue that, as Zakdt is paid to the colledor, not as alms, but in the 
manner of a reward for fervice performed, it follows that the pro- 
portion paid him mufl be whatever may fuffice for that purpofe ; and 
hence it is that the collcdor is entitled to pay himfelf out of the col- 
ledions of Zakdt, although he fhould be rich *. 

By the phrafe Feear-Rikdb, inehtioned in the Koran, (where it 
treats of the objeds of expenditure of Zakdt,) is to be underflood 
Mokdtibs : this definition is taken from Seyid Ben Jeeroo. And by the 
term Gharumeen, in the fame pafTage, arc mealit debtors : Shafei fays 
that it means perfons who have involved themfelves in compofing the 
differences of others. By the phrafe Fee Sabeel Oola, in the fame 
paflage, is to be underflood (according to Aboo Toofaf)z perfon who, 
by poverty of eflate, is incapacitated and cut off from taking a part in 
the wats Of the faith ; that is, in the Jihdd Farz. Mohammed, on 
the contrary, argues that the phrafe here mentioned applies to. a, 
perfon who, by poverty, is incapacitated from p^dhnirig pilgrimage: 

• An 0hj^S^!^n and nply are here omitted, as they turn foiely upon points of verbal 
rr<r<V<y«, and confequently do not admit of an intelligible tranflation. 


the 
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the latter defcription, however, is neceflarily implied and underftood 
in the former; whence the phrafe in qucftion may be laid to apply 
to both. It is to be obferved that (according to our doftors) no 
portion* of Zakdt is to be paid to fuch warriors as are in a llatc 
of affluence, none being objects of its application but thofe who are 
poor. 

By the term Ibnus Sabeel [travellers] is to be iinderftood perfons, 
in a ftrange place, having left their property at home, and who arc 
confequently deftitute of means of fupport. 

The feven deferiptions of perfons here fpecified are the proper 
objects of the application of Zakdt \ and a proprietor (who choofes to 
dilburfe his Zakdt himfclf, and not to pay it to the collector) is at 
liberty either to diftribute it, in equal lhares, among Jtven perlbns of 
thofe different deferiptions, or to pay the whole to one of them. — 

This is the opinion of our doctors. — Shaft'i has laid that a proprietor 
is not at liberty himlelf to dilburfe the Zakdt upon his own property 
in any other way than bellowing a part up^m three individuals of each 
feveral defeription. The arguments on both lides here turn on fomc 
peculiarities in the Arabic language. Our doctors take their opinion 
from Amroo Bln Abbas, 

It is not lawful to bellow Zakdt upon a Zimtttee^ or infidel fubjeft, Zaht not to 
bccaufe the prophet direded Afaaz, laying, “ TotXt ZakAt from the * 

“ rich Mujfulmans, and befow it upon the poor MuJJulmans." — But 
although infidel fubjeds are not entitled to lhare in Zakdt, } ct other 
alms may be bellowed upon them in the manner of Sadka, or alms- 
gift. — Shafe'i fays that they are prohibited from partaking of thefe alfo, 
as well as of Zakdt : but our dodors ground their opinion on this point 
upon a precept of the prophet, who has ordained that aims Ihould be 
bellowed upon perfons of every religion indiferiminately ; and our 
dodors alfo alledge, that if it were not on account of the diredions to 

Mdaz 
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Mda%, before quoted, they ihoulddeem the b^f^owi^g of ^ak^ yy^aa. 
Zimmees to be legal. . . « 

If a perfon , employ the Zakdt upon his property in the erection of 
a mofque, or the burial of the dead, yet his Zakdt is not confidered 
as being thereby difeharged, becaufe, in the payment of Zakdt, it is 
eftablifhed as a principle that it Ihall be made over to the perfon or 
perfons entitled to it ; and fuch delivery does not appear in this 
cafe. 

If Zakdt be employed in difeharging the debts of a defund, this 
is not confidered as a payment of Zakdt, becaufe delivery does not 
appear in this inflance. 

If a perfon employ the Zakdt upon his property in the purchafe of 
a flave, for the purpofe of granting hinr his freedom, this is not a 
dilcharge of Zakdt. Imim Mdli^ maintains that this aft amounts to a 
due difeharge of Zakdt ; becaufe- he alledges that the phrafe Feear- 
Rlkdb, which occurs in the KpRAN, applies to a flave thus bought 
and liberated : but our dqftors argue that the emancipation of a flave 
amounts fimply to a dereliftion of property, and does not in any 
refpeft bear the conftruftion of delivery or transfer of ppflelfion. 

It is not lawful to beftow any part of Zakdt upon the rich, 
the prophet having declared that “ alms are not lawful to the weal- 
“ thy.” — Shafei extends the ufe of Zakdt to warriors, although they 
Ihould be rich ; but the precept here quoted is in proof againft 
him. 

•It is not lawful for an owner of property to pay the Zakdt upon 
it to his father, grandfather,; or great-grandfather ; nor to his fon, 
grandfon, or great-grandfon ; becaufe the ufe of property between 
him and thofe perfons is conjunBi — that is to fay, each of thofe re- 
4 latives 
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latives ki entitled to the ufe of the other’s property; and hence 
transfer of property, in its full fenfe, docs not exift in thefe cafes. 

I']C is not lawful for* a proprietor to pay the Zakdt upon his 
property to his wife^ becaufe the ufe of property is common be- 
tween the hufband and wife, according to general cuftom ; nor is it 
lawful for a wife to pay the Zakdt upon her property to her hufband, 
(according to Haneefa^) for the fame reafon. The two difclplcs have 
fald that it is lawful to give Zakd^ to the hufband, becaufe the wife 
of Abii' -OoIa-bin-Mafaood alked the prophet, whctlier Ihe fhould give 
Sadka to her hulband ? — to which he replied, — Tou have here two 
“ duties^ one^ that oJ'SAVi<.A, the other, that of relationship.” — But 
to this our dodors reply, from Hajieefa, that by the tenti Sadka, 
mentioned in this tradition, is to be underftood t\\o Sadka Nif^ or vo- 
luntary alms 

It is not lawful for a proprietor to beftow the Zakdt of his pro- 
perty upon his own Mokdtib^ or An IValid^ or Modabbir^ becaufe in 
none of thefe cafes is there a transfer of property, fincc that which falls 
to a fave becomes the property of his mafter ; — and a mafter has, in like 
manner, a fuperior right in the property of his Mokdtib, whence the 
mailer transfer of property to him cannot be eftablilhed. 

It is not lawful for a proprietor to bellow the Zakdt of his property 
upon his Have, whom he may have partially emancipated, (according 
to Haneefaf) becaijfeToch a Have is held by him to Hand as a Mokdtib: 
but the two difciples maintain that the bellowing of Zakdt upon 
fuch a Have is legal, becaufe they hold this Have to be a debtor to his 
mailer 

♦ In oppofition to Zakdt, which comes under the defeription of ^adka Farx, or obli- 
gatory alms ; and confcqucntly what is quoted abo%'e by the two difciples docs not in any 

apply ta the pirefeat cafe* 

t That is for the remaindir of his hondagi. For a full explanation of this, fee 
Ittcdu 
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It is not lawful to beftow Zakdt upon the flaYe of a ftch nisui, 
becaufe, if it be made over to the JJavcy it becomes the property of his 
majler, and the mailer being rich, the delivery of Zak&t to him is 
illegal. And, in like manner, it is illegal to beftow ZakSt upon the 
child of a rich perfon, being an infant, fmcc the child is fuppofed to 
be rich in the property of the father : contrary to the cafe of the child 
of a rich perfon, being an adult, who is poor, he not being accounted 
rich in the property of his father, although his fubfiftencc be a debt 
upon his parents : and alfo contrary to the cafe of the wife of a rich 
perfon, becaufe Ihe, if fhe be poor, is not accounted rich in the pro- 
perty of the hulband, or in proportion to, or on account of, the fub- 
fiftence Ihe enjoys from him. 


It is not lawful to beftow any part of Zakdf upon perfons of the 
tribe of Hajhim ; the prophet having faid, “ 0, defeendants ofHaJhiml 
''' of a truth God bath ?-endered unlawful to you the Ghoosala [water 
“ dirtied by ablution] of men, and alfo their Chirk [fifth,] and in 
“ lieu thereof he hath ordained toyouafiftb of the fifth of all plunder-'' 
and by the term Ghoofdla is here to be underftood the Zakdt upon 
property, which is not lawful to Hafhimees: contrary to Sadka Nifi: 
and by the term Chirk is to be underftood the fame. By the tribe of 
Hajhim are here to be underftood the families of Hlee, and Abbas, and 
Jafir, and Akleel, and Haris- Ibnal-Moot lib ; all thefe deriving their 
defeent from Hajhim the fon of Mindf. But by the name Hajhim, in 
the words of the prophet before quoted, is to be particularly under- 
ftood Hajhim the great-grandfather of the prophet, who alfo gives a 
name to a tribe • 


If a perfon were to beftow Zakdt upon another, erroneoufly fup- 
pofing him to be a proper obje«ft of its application, and ftiould after- 

* What follows of this pafli^e relates merely to the Artb'm tribes, and is therefore 
quite ufelrfs. 
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wards difcover him to be rkh^ or a HaJJjimeej or an or, il 

heihould give Zaidt to a perfoa in the^/^;i, and afterwards dlfcovcr piop r 
that perfon to be his father^ or his forty — in thefe cafes Zakat is con- 
fidered to be fully difcharged, and no longer to remain due. — This i. 
according to Haneefa and Mohammd. — Aboo Toofaf has laid that, in 
the cafes here recited, Zakdt is ftill held to remain diie^ becaule it 
was in the power of that perfon to inquire into, and dil'covcr the par 
ticulars concerning him upon whom he beftowed Zakdty pres ions to 
making it over to him; and fuch being the cafe, w'here he is guilty 
of an evident negle£t, his adl is null, and confcquently the Zakdu 
ftill a debt upon him ; the fame as where there are feveral veliels oi 
water, fome clean and others unclean, — or feveral garments, fonu* 
pure and others defiled, — in which cafe, if a perfon, after due deli- 
beration, fele£l one of the pots of water, and perform his ablution with 
it, or put on one of the garments, and fay his prayers, and he ftiould 
afterwards appear to have committed an error, a repetition of the 
prayer or ablution is held to be incumbent upon him . — Haneefa and 
Mohammed fupport their opinion, in this cafe, upon a decifion recorded 
of the prophet in a fimilar inftance ; and they moreover argue, that a 
knowledge of the fituatiou and circumftances of men is only to be 
formed from conjefture, and cannot be eafily obtained to a degree of 
decifive certainty, wherefore the matter is to be taken according to 
the donor’s conception of it ; the fame as in a cafe of prayer, where if 
a man, intending to turn his face towards the Kdbuy were to look in 
another diredlion, and pray, and his miftake afterwards appear, a 
repetition of the prayer is not incumbent upon him. It Is recorded as 
an opinion of Haneefay that Zakat is to be held difcharged if thus 
beftowed, by miftake, upon a rich perfon, but not if beftowed upon 
a Hajhimecy a parent y or a child \ but the Zdhir Rawdyct accords with 
what was ^fore advanced — What is here mentioned proceeds upon 
a fuppofition that the Zakat has been beftowed after due deliberation, 
in confequence of the donor conceiving that the receiver is a proper 
ol^cd of its application : but if Ire Ihould not have deliberated, or if, 
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after delilwration, a doubt rtill remain, the is not difeharged, 
unlefs it afterwards appear that the receiver was a proper objedl of its 
application. 

* 

unlefs that Jf a pcrfoii beftow Zakiit upon another, and afterwards difeover 
flairor IL^ that this other is his own Have or Moktiiib, this is not held to be a 
dilcharge of his Zakiit, becaufe, in this cafe, there is no o/* 

property, (according to what has been already remarked,) and the dil- 
charge of Zakdt refts upon a complete transfer of it, as was formerly 
explained. 

It is not thought proper to beftow Zak&t upon a perfon poflefled 
of a complete Nf^ in any property whatever, fuch an one being con- 
fulered as coming under the defeription of Ghannee [rich,] bccaufe this 
is the law term for any one pofl’efl^ of a Nifdb ; but the condition on 
which any perfon is accounted a Ghannee is, that the Nifdb which 
conftitutes Iiis property be exclufive of all demands or incumbrances, 
(fuch as debts, and fo forth ;) and on this precife quantity of abfolute 
property no Zakdt is legally due from the proprietor, the increafe 
thereof (uirderftood in the lapfe of Hawldn-Hdwl) being a condition of 
the obligation to Zakdt. 

It is lawful to beftow Zakdt upon a perfon poflefled of lefs than a 
Nifdb, although he be found in body and capable of labour, becaufe 
fuch an one comes under the defeription of a Takeer, who is one of the 
Ipccilted objefls of its application, and allb, becaufe adlual neceffity in 
the iituation or circumftances of the objedt is difficult to be afcertained, 
and therefore the rule is reftridled to that defeription which affords 
argumejit of fuch neceffity; and a deficiency in worldly property, to 
the amount of a Nifdb, affords fuch argument of neceffity with refpedt 
to the proprietor. 

If a perfon were to beftow to the amount of two hundred’ D/V/w, or 
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upwards, offhcZaidt 6f his property, upon one individual, fuch a pro- 
cedure is abonainable, but yet is legal. — Ziffer has faid that this is illegal; 
becaufe in the aft of beftowiiig that quantity of Zakdt^ the perfon who 
receives Jt becomes a Ghannee which would induce the idea of ZakiU 
being beftowed upon a Ghannee \ but to this our doftors reply, that 
the opulence of the perfon in queftion is an effeft of tlic gift of Zakdt 
to him, and therefore he does not come within the dcfcription of a 
Ghannee m\i\\ after it has been beftowed; — yet, where difeharge of 
Zakdt tends to bring any one within the deferiptioa of Ghannee^ 
it is abominable, the lame as prayer when performed near any 
filth. 

Aboo Haneefa has faid, “ I regard it as moft laudable to hefow, 
upon rtpAKEER, Zakat to fuch an amount as may preclude him 
from the neceffity of begging for that dayd* 

The transfer of Zakdt from one city to another is abominable, it 
being rather indifpenfiible that the Zakdt of every city be beftowed 
upon the claimants of that city; and alfo, becaufe in this a regard is 
had to the rights oi'fovodr [neighbourhood:] — and hence it is abo- 
minable In men to transfer the Zakdt upon their property from their 
own city to another, except either for the ufe of their relations, or 
for the purpofeof affiftingthofe who may be in greater nccelfity than 
the inhabitants of their own city; becaufe in the one cafe exifts the 
peculiar duty of confanguinity, and in the other the application of 
relief where it is moft required. — But although the transfer of Z.akiit 
from one city to another, excepting for the purpofes here mentioned, 
be accounted abominable^ yet it amounts to a valid difeharge of Zakdt ^ 
becaule tlje term Fakeer^ mentioned in the facred writings as one of 
the proper objefts of the application of Zakdty is not locals but 
generdL ' ' ' * 

* Literally, a rich perfon, in oppofition to Fahccfy a poQr perfon. 
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CHAP. vni. 

Of S A D K A - F I T T I R. 

B Y Sadka-fttir is underftood the alms beftowed upon the poor on 
the Td-al Fittir, or feftival of breaking Lent. 

Sadka-fittir is incumbent upon all free Mujfulmans polTeffed of 
property to the amount of a Nifdb clear of incumbrance. The obliga- 
tion to Sadka-fittir is founded on a precept of the prophet, who, in a 
dilcourfe upon the feftival of breaking Lent, faid, “ Let every perfoti, 
“ whether INFANT or adult, befiow [upon the poor] half a Saa of 
“ wheaty or one Saa of millet gr of barley." This faying is recorded 
by Salbu'jddwee, but being of the clafs of Hidees Ahdd*y it cftablilhes 
only a moral but not a religious obligation. 

Freedom is made a condition, in order that the affignment [of 
the Sadka'\ may be complete : and Ifiamy or profclfion of the faith, is 
alfo made a condition, in order that this donation may l;)ear the con- 
ftrudion of an oblation and aft of piety, of which infidels are held 
incapable : and the pofleftion of a Nifdb is alfo made a condition, the 
prophet having declared, “ Alms are not expebled to be befiowed but 
'''from the ability of the rich.” Shafe'i has faid that the Sadka-fittir is 
incumbent upon every perfon who poflefles property to the amount or 
value of one day’s fubfiftence for himfelf and family ; but the above 
precept of the prophet is in proof againft him. — It is to be obferved 
that wealth is determined at the rate of a Nifdb^ bCcaufe that is the 
ftandard by which the law meafures it ; but this, with thetefctVe of 
its being exclufive of ah incumbrances, as whatever may Be fo occu- 

* Thi fmgular traditions j — that diofc which are not included among the approved 
traditions, and therefore are notfuppofed to be pofTefTed ^ the ^une au^ol'Icy. 
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pi^ is acicoao.t*d nonn^iftent i but increafe in it is not a condition. — 
Tli&^ *rc three things conneded with the pofieffion of a NijU, fucti 
as is here defcribed; first, prohibition againft the acceptance of 
alms; secondly, obligation to perform facrifice; and thirdly, 
obligation to beftow Sadka-fttir. 

The Sadka-fittir is incumbent upon every individual refpedlivcly, 
Ebn Amir having recorded that the prophet has conftituted Sadka- 
fttir an ablblute injunction [F^rrs] upon all mankind, and both fexes, 
indiferiminately. 

It is incumbent upon a man to difeharge the Sadka-fttir in behalf 
of his children, being infants, becaufe he is their guardian, and their 
proviflon is a debt upon him; wherefore the accomplilhment of their 
duties of Sadka muft alfo reft upon him, this being coniidered as a 
part of their provifion. And, in thd fame manner, a man muft dil- 
charge the Sadka-fttir in behalf of his male and female flaves, he 
being their guardian, and their fubfiftence depending upon him. Wdiat 
is here advanced proceeds entirely upon a fuppofition that the flaves 
are not held by the proprietor merely in the way of traffick ; and alfo 
that his children are not pdflefled of any independent property ; for, 
if the children be poflefled of property, their Sadka-fttir is to be dii- 
charged out of that, according to the two Sheicks. Moharttmed con- 
tradicts their opinion in this inftance. The argument of the two 
Sheicks is that the lawgiver has confidcred Sadka-fttir the fame as 
Nifka*, and therefore it is to be held as fuch. 

The Sadka-fttir is not incumbent upon, a man in behalf of his 
wife, bccaufehis power of guardianfliip and provifion, with refpeCl to 
her, is i^mplcte,, fmee a hufband is not guardian over his wife any 
farther than refpeCts the rights of marriage, nor does the provifion for 
her reft upon him any further than with refpeCl to food, clothing, and 

* The liibfiftence due to a wift, par/nt, (hiU, and other relations. 
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loih^ing, which are termed Rmvdtib { 
which he is not accountable for.— An^ 
incuml-»ent upon a man to ddburfc the Sadk»~ftth> 
being adults, although thefe form a part of hu familyi^ is 

not inveflcd witli any authority of gUardianlhip ovef them. — But 
vet if a man w'ere to dilburfe the Sadka-Jittir on behalf of his 
wife or adult children, without their defire, it is lawful, on a 
principle of benevolence, their confent being by cuftom under- 
ftood. 


i, in the 


It is ilot incumbent upon men to pay the Sadka-jltttr for their 
Mokdtibs’, neither is it incumbent on ^Mok&ttb to pay it on his own 
account, fuch an one coming under the defeription of a Fakeer. 

Exception. 

It is incumbent on men to pay Sadka-Jittir on behalf of their 
Modabbtrs and Am-M''aiids, as being inverted with complete authority 
over them. 


Not Incum- 
bent on be- 
half of flaves 
kept as ar- 
ticles of 
iraffick. 


It is not incumbent upon men to pay Sadka-Jittir on behalf of 
their male and female flaves defigued for fale as merchandize. Shafei 
alledges that the Sadka-Jittir is obligator|y upon fuch flavdfe, and that 
the proprietor is to pay it for them; and that the Zakdt upon.them is 
due from the proprietor. In fliort, Shafei holds that Sadka-fittir is due 
from the flavc, and Zakdt from their proprietor, on two diftindl and 
feparate accounts ; and confequently, that this (foes not induce the idea 
of a repetition of Sadka upon one and the fame property; but with 
our doirtors the obligation to Sadka-fttir, on behalf of flaves, is 
held to reft upon their owner, the feme -as, Zakdt \ and consequently, 
if the payment of the former were incumbent, it wot^ admit 
the idea of two Sadkoi upon one property within the y^f, which 
is illegal. ■ 


Nor on, behalf HoSadka-fittir IS incumbcnt upon any of the proprietors on ac- 

&ip atve!'’ count of a partnerlhip flave, becaufe none of them, individually, is 

4 inverted 
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.iialFeiflMbrtlA canaftrtte^hority over him, nor obliged to furnilli bis 
j in manner, no Sadka-ptir is in- 

^t^iDeAt*upo6 -any of the proprietor*, on aocouat of two or more 
partn^l^ jPayes, according to Han^a . — The two difciples have laid 
that, in this cafe, Sadka-fittir is incumbent upon the proprietors ; but 
in fuch a degree only, with refpe£t to their lhares, as may amount to 
a complete flave or flaves, and not to any fraftional part or poi tioii of 
them; for inftance, if there were five (laves held ip partnerfhip by 
two men, each partner would have to pay Sadka-fittw for Hvo (laves, 
and not for two and a half, — Some, however, have faid that the two 
difciples agree with Hanetfa in their dodrine upon this point, bccaufc 
the (hare of each partner, individually, cannot be collcded into any par- 
ticular (lave or (laves, until a partition take place of the partnerfhip 
flock, and confequently none of them appertains to either partner in 
particular- 

It is incumbent upon Mujfulmans to pay the Sadka-ftlir for their 
infidel flaves, on the authority of the tradition of Salba-Adwce, already 
quoted, becaufe there the term favet is uled generally, and is not 
reftridively applied to Muffulman flaves : moreover, in the traditions 
oi Abbas, appears that the prophet faid “ 'Render Sadka-fittir 
on behalf of every freeman, and alfo of every favc, he that Jlavc a 
Christian, a Jew, or a Pagan and further, it is incumbent, 
becaufe the occafion of the obligation is here eftablifhed, and the pro- 
prietor [of the flavcj is capable of taking upon him the refponlihilitv 
for fuch obligation. Shdfei maintains that, in this inftance, lu- Sadka- 
fttir is due, becaufe the obligation to Sadka-fittir refts upon a (lave 
himfelf, and not upon his owners and the former (in the cafe here 
fuppofed) is incapable of fuch obligation, as being an infidel. 

If the flave be a Muffulman, and his mafler an infidel, in this cafe 
no Sadka-fittir whatever is due for fuch flave, according to all the 
dodors; according to our dodors, evidently, .-becaufe they hold the 
VoL. K obligation 


Incumbent 
on bch.ilfof 
injidd flaves: 


but not on 
beh.'lt of i 
flave (he pro 
perty of an 
injidd. 



66 


Caf!; of a 
flave fold with 
a rcTtrve of 
option# 


Z A K A T. Botmh 

obligation oi Sadka-Jittir, witl) relpcftto to reft i^cM the 

mafter, and here the mafter is aa fli^/ranA« eccor^Bg to 
becaufe he holds the obligation to reft upon the fteve hitnifelf, to be 
difcharged by his mafter ; and the mafter, in tl» preftot cafe,, is in- 
capable of difcharging it, as being an infidel. 

If a flave be fold with a referre of option to one of the parties, the 
feller or the purchafcr, determinable on the cnfuing feftival of F/'/r/ir, 
in this cafe the Sadka-jittir, on behalf of that flave, is incumbent upon 
the party to whom he may ultimately belong . — Ziffer alledgcs that 
the difeharge of the Sadka-fittir refts with the party in whofe behalf 
referve of option was made a condition, becaufe the authority over that 
flave is in faff vefted in him. Sbafe'i maintains that it refts with him 
who has pofleflion in the interim, whom he holds to be the purchafer, 
on this ground, that the furniftiing Sadka-fittir is one of the rules of 
pojfejjiony the fame as furnifhing fubfifience. — Our doftors argue that 
the pofletfion of the flave, in the prefent cafe, is a matter which re- 
mains in fufpence, lince, if he to whom the option was relerved 
chufe to diflolve the fale, the property in the flave reverts to the 
feller ; but, on the other hand, if he confirm the fale, and render it 
valid, the flave becomes the property of the purghafer from the period 
of the original engagement; and the pofleflion thus remaining in 
fufpence, that which depends upon fuch poffeliion muft remain fuf- 
pended alfb : contrary to the cafe of Nifka^ which is requifite from 
day to day, to fupply the wants of nature, and is confequently in- 
capable of fuch fufpenlion. And if this flave be an article of traf&ck, 
the lame difference of opinion holds with refped to the Zakdt upon 
him. 


SECTION. 



O/'^the iMiafure hf Sadka-fittir, and of the Time of Ui 
Obligation and its Difcharge. 

The meafure of a Sadkafttir in wheat, or flour, or bran, or In 
dried fruits, is ah half Sda\ and in dates or barley it is one Sda, Ti'hc 
two difciples fay that dried fruits are the fame as barley in this re- 
fpcdl: ; and ther*e is alfo one tradition of the opinion of Hancefa to the 
fame effeft. — The former is the doftrine recorded in the ^ama Hagheer. 
Shafei fays that the meafure of a Sadka fittir^ in all the articles here 
fpecified, is one Sda\ becaufe Aboo Seyid Kadooree that this 

was the Sadka fttir in all articles in the time of the prophet. 

— Our doftors fupport what was before advanced on the authority 
of the tradition of Salba Adwee, already repeatedly quoted ; and the 
doftrine of the whole of the companions, (fuch as the Kholfa Ra- 
Jhidinc^ and others,) is confonant to that of our dodlors : the tradition, 
alfo, of Aboo Seyidj cited hy Shefei^ implies no more than that, in the 
time of the prophet, people were accuftomed to give fomething over 
what was obligatory. — The two difciples alledge (in fupport of their 
opinion, that dried fruits are the fame as barky) that Khurma [dried 
dates] Is one fpecies of dried fruits ; and they being confidered the lame 
as barley, it follows that all dried fruits, as being of one general dc- 
feription, (hould be futgeik to the fame rule. The argument of Ha- 
neefa is, that dried fruits and barley arc of a correfpondent nature, 
becaufe as the poor eat the flour of wheat with its bran, lo do they 
dried fruit with its core or {tone: contrary to datesy which are the 
feme as barley, in as much as. the ftoncs of the one and the bran of 
the othic arc thrown away.~Barley meal is the feme as barley ; but 
it is beff^that, in difeharging the Sadka-fittir in the flour or bran of 
either barley or wheat, attention be paid to the value ; that is to fay, 
if, for inftance, the value of half a Sda of flour be equal to that of the 

• The immediate fuccefibrs of the prophet, 

K % * feme 


Proportion of 

^iuika fittitt 

niid the ar- 
ticles ill 
which it in.iy 
bedifchiirgcd' 



Z A K. A T. 


Bopll, 

fame quantity of wheat, it will fufficc to giv6 of flour, btrt 

otherwife not ; and the fame with refpc<9: to b»rky-me^.r-Tbi* w 
not noticed in the Jama Saghcer^ bccaufe the value ©f the m^- or 
flour docs not commonly fall Ihort of that of the grain,, but jathcr 
generally exceeds it. 

In difeharging the Sadka-fittir with bread regard, is to be had to 
the value only ; this is approved doftrine. 

The half Saa now mentioned is to be afeertained by weight, ac- 
cording to Hancefa', but the two difciples hold that it is to be afeer- 
tained by meafure. 

In difeharging the Sadka-fttlr, flour is preferable to wheat, and 
money is preferable to flour, according to what is recorded from ^boo 
Toofaf ; becaufe money fatisfies the wants moft amply, and flour moft 
readily ; contrary to wheat, which, after it is bellowed, requires to 
be made flour before it is fit for ufe. — It is recorded, as an opinion of 
Aboo Bikr Ay&mujh, that wheat is preferable either to flour or money, 
bccaufe this is unlverfally admitted to be a proper article in which to 
difeharge the Sadka-fittir , whereas concerning money and flour there 
are various opinions. 

The Sda, according to Aboo Haneefa and Mohammed, confifts of 
eight Rath* oi the Rath of Irdk, — Aboo Toofaf \\z% faldthat it is only 
five Rath and one third ; and this is alfo the doftrine of Shafei ; the 
prophet having faid “ Our SAa is fmaller than that of others." — The 
argument of the Tirrafine\, \xi this cafe, is, that it is recorded by the 
prophet, that he performed the l¥oo%o by the Mid, (which is 
two Rath,) aiad the Ghofl by the Sda, (which is eight Rath',y 
and the Sda of Omar was the fame : moreover, this Sda is fmalt com- 
pared with that of Hafhimee, which was the Sda in common ufe, 

* A Rati is about fourteen ountes, 

+ Literally, the two extremes, »% being the oldeji and joungeji of the three orthodox 
doitors j namely, Haneefa and Mohammed. 

6 wherefore 
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it is lawfiit W regard that mentioned in the tradition abovx 
.quGte(4'«i»'the"ftatida-d in Sadka-fittir. 

' 'r' . ^ 

Tirc obligation to the performance of Sadka-jittir commences with 
the dawn of the morning of the feftival of TUtlv, that is to fiy, the me™t”orth'e 
arrival of that fpecified period is a condition of its obligation. Shajet 
alledges that the obligation commences with the fiinlet of the laft 
day of Ramzan: — and the refult of this difference of opinion is, that 
if (for inftance) an injidel were to be converted, and to become a 
Mujfulman, — or, if a child were to be born, — on the eve of the fellival 
of F.ttir, the Sadka-Jittir would be due on account of the convert or 
thc child, according to our doctors ; but, according to Shafti, it would 
not be due : and, on the other hand, if a man’s child, or male or 
female Have, were to die on the laft night of Ramzan, Sadka-fittir is 
incumbent upon him on their account, according to Shafei ; but it 
would not be lb, according to our doctors. — The argument of Shafei^ 
in this cafe, is that \X\t.Sadkafitttr is eflentially conneifted with, and 
bears relation to Flttlr, [the act of breaking of fait,] as the connection 
of the terms evinces ; and the lunfet of the laft day of Ramzan is the 
time of Fittlr, bccaufe the fait may be then broken. — To this our 
doctors reply, by admitting that the Sadka-fittir is certainly connected 
w ith the aCt of Fittlr, but the Fitt'tr has reference to the day, and not 
to the night, whence it is that this period is exprefled by the words 
Tawm-al-Jittir \day of breaking felt,] and not by tlie words Lail-al- 
fittir [night of breaking felt;] and hence it follows that the obligation 
to the performance of Sadka-fittir is connected with the morning of 
the feltival of Fittir, and not with the eve thereof. 

It is molt laudable that men difeharge thtw Sadka-fittir on the day 
of the feltival of Fittir, before they proceed to the mofque to perform 
the prayers of that feftival,. becaufe the prophet did thus; and alio, 
becaufe the precept regarding Sadka-fittir was iflued with a view that 
this donation might relieve the wants of the poor, and thereby enable 

them 
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them to enjoy the feftival, and to unite in thi duties of it witjj t 
cheerful mind ; and the defigii is beft anfwered bj^’the donation being 

made before prayer. ■ . 

• 

If the Sadka-Jitiir be difeharged previous to the day of the feflival 
of F////V, it is lawful ; becaufe the difeharge of an obligation, at any 
time after the eftablilhment of the cmfe of the obligation, is legal, 
ill the fame manner that of Zakdt previous to the lapfe of Haw Ian- 
Hdwl. 

If a per foil were not to difeharge the Sadka-Jlitir within the day 
of the fcilival of yet the obligation ftill continues, and it is 

proper ttiat it be made good afterwards, becaufe the obligation of it is 
impofed with a view to the relief of the poor, which obje£l ftill re- 
mains : contrary to facrijice^ the obligation to which, if it be negledled 
on the Tawn-al Nihr, [the dajy of Jacrlfice^ being the tenth of the 
month Zee-al Hidjee^ drops altogether this being merely an a£l of 
piety, in which the wants or rights of others are no way concerned. 
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BOOK II. 

Of N IKK AH, or MARRIAGE. 

N IKK AH, in its primitive fenfc, mcafts carnal conjunEiion. Definition of 
Some have faid that it fignifics a^njuniiion generally. In the 
language of the law it implies a particular coatrai^l ufed for the 
purpofe of legalizing generation^ 

Chap. I. Introdu(5lbry. 

Chap. II. Of Guardianjhip and Equality. 

Chap. III. Of the Mibr^ . or Dower. 

Chap. IV. Of the Marriage of Slaves. 

Chap. V. Of the Marriage of Infidels. . 

Chap. VI. Oi Kijfm^ oi Partition. 
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MARRIAGE. 



C II A|,P. ' I. 

Forms under Mark I AGE is contradted, — that is to fay, is effeked and legally 
riage n"iy be confirmed, — by means of declaration and confent, both exprefled in 
i. i/tiafted, the preterite, becuife although the ufe 'of the preterite be to relate 
that which is paji, yet it has been adopted, in the law, in a creative 
fenfe, to anfwcr the ncceffity of the cafe — Declaration, in the law, 
fignifies the fpcech which firft proceeds from one of two contrading 
parties, and confent the fpcech which proceeds from the other in reply 
to the declaration. 

^Iarriage may alfo be contraded by the parties expreiling them* 
felves, one in the imperative, .and the other in the preterite ; as if a 
man were to fay to another “ Contrad your daughter in marriage to 
“ me,” — and he were to reply “ I have contraded” \jny daughter 
to j'ou,] — becaufe his words “ Contrad your daughter to me” are 
cxpreffivc of a commiffion of agency, empowering to contrad in mar- 
riage ; and one perfon may be authorized to ad on both fides in 
marriage, (as (hall be hereafter explained;) wherefore the reply of 
the father, “ I have contraded,” ftands in the place both of declar- 
ation and confent, — as if he had laid “ I have contraded, and I have 
“ confented.” 

Marriage may al(b be contraded by the ufe of the word Nik- 
KAH, or marriage, — as if a woman were to fay to a man “ I have 
“ married myfelf to you for fuch a fumof money +,” and the man 
were to reply I have confented:” and, in like manner, by the 
word 'fazweej, or contradiing in marriage, as if a woman were to fay 
to a man “ I have contraded myfelf in marriage unto you,” and fo 

* Becaufe the prtjent and future being expreffed, in the Arabic language, under one 
'form, a contrad exprefled in the prefent would be equivocal. 

t Meaning her dower. 

. forth : 




MAR R I A G E. 

the \vord or gift *, ns if Ihc were to 

' fay “ t h^||.befk>wed hayfelf upon you:” and likcwifc, by the word 
Sr^^«i4por> feQhfignnicnt, — as if*lhe were to fay “ I hav^c configncil 
ovci::to you and fo alfo, by the word ;W/v7, or alms-gifr, 
as jf* file were to fay “ I have given myfclf as an alms unto you.” — 
Shaffei is of opinion that marriage cannot be contrafted except by the 
words Ntkkah and Tazweej^ becaufe the term T'amlcck (for inflaiicc) 
does not bear the conftruftion of matrimony either in a literal or 
metaphorical fenfe; — evidently not in a literal fenfe, this term never 
being ufed to exprefs marriage ; nor in a metaphorical lenfe, bccaiifc 
a metaphor is to be nnderflood in a particular fenfe only from the pro- 
priety of its application, which is not the cafe here, the terms NIkknh 
or Taziijcej implying conjun^ion^ (as was before obf'erved,) and be- 
tween the pofledbr and the pofiefllon no conjunblion w liatcver cxifls. 
The argument of our doflors, in this cafe, is that confignment ope- 
rates as the principle of a right to a carnal conjuiKftion in the fubjeft 
of it, in virtue of a right in the perfon, (as in the cafe o{ female. 
Jlaves\) and the right to carnal conjunction is alfo eftabliflicd by ma- 
trimony; wherefore, as marriage and confignment thus appear to be 
both principles operating to the lame end, the latter may be metapho- 
rically taken for the former. 


Marriage may be contracted by the ufe of the term Beeya^ or 
f<ile\ as if a woman were to fay to a man I have fold myltlf into 
“ your hands,” and this is approved, becaufe fale operates as the prin- 
ciple of a right m the perfon, and a right in the [^erfon is the prin- 
ciple of a right to' carnal conjunftion, whence the propriety of the 
metaphorical application of fale to matrimony. 


According to the Rawdyet Sahech, marriage cannot be contracted 
by the vfe of the term IJhdrit^ or hita\ — (as if a woman were to fay 

* Ttiis, and the two following terms, arc fuch as are ufed where the woman docs not 
fUpulate any dowtr> 

VOJL. 1. . L “I have 
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“ I have hired myfelf to you for fo 
mifiion; nor by /Mf/, or rendering 
none of thefc operating as the principffe of a rights 
— Neither can marriage be contrafted by the ufe of til:tn 
yat, or bequeft ; becaufe bequeft does not convey all- right l6f pot- 
fc/lion until after the teftator’s death; — and as a contraft of marriage 
in exprefs terms, referring the execution of it to a period fublequcntto 
the deccafe of cither of the parties, would be null, fo alfo, in the pre- 
lent calc, a fortiori. 


Mu \ be c oti- 
u .ute<i 111 live 

]U d'cnct C;f 

uillKllVs. 


Qualification 
of a witnefs. 


Marriage, where both the parties are Mujfulmans^ cannot be 
contraded but in the .prefence of two male witnefles, or of one man 
and two women, who are fane> adult, and Mujfuhnans^ whether 
they be of eftabliflied integrity of charader or otherwife, or may ever 
liave fulFcred punilhment as flanderers* — I'he compiler of this work 
ubferves that evidence is an effential condition of marriage, the pro- 
phet having declared “ m marriage /i good without evidence f and 
this precept is a proof againft Mdllk^ who maintains that in marriage 
notoriety only is a condition, and not pojttive evidence. — It is neceflary 
that the witnefles be free^ the evidence of (laves being in no cafe valid^ 
becaufe fuch are not competent to ad in any refped fut juris: and it 
is alfo requifite that they be of found mind and mature age, becaufe 
minors or idiots are incapable of ading for themlelvcs; and it is like- 
wife neceflary that they be Mujfulmans ; the evidence of infidels not 
being legal with refped to MuJfuUnans. 


Ferfons may 
witnefs a 
marriage, 
whofc telH- 
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The fex of the witnefles is not an eflfeivtial condition of their com- 
petency, infomuch that marriage may be lawfully contracted in the 
prefence of one man and two women : — neither is the integrity of the 
witnefles an eflential condition, infomuch that (according to our 
doCtOrs) a marriage is valid if contracted in the prefence of two Fc^ksy 
or unjuft perfons ^.—Shafe'i maintains that the integrity of the wit- 
nefles 


* The word Faftk-^ which throughout this ’work is ufed in cpntradiftin^kkm to Adil^ 
has therefore been rendered, in the tranflation, unji^fy which is indeed the moft common 

acceptation 




I, bccaufc evidence is entitled to rcvcrciR\: 
having faid “ pay reverence to witnelics;’' 
f( jarc not pmper o of fuch reverence, but rather the 
rovetsfo^To tbia our dodors reply that Fajih are competent to acl 
(or thfcmfelvcs, and of courfe competency in evidence mufl: alfo ap- 
pertain to them, fmee they are not incapacitated from adting w ith 
refped to others; a moreover, is capable of holding the office 

of a Sultan or saxlmdmy whence it follows that he is alfo capable of 
becoming a Kazeey or a witnefs. — A perfon who has fuffered punifli- 
ment for flander, as being ftill poflefledof general competency, is alio 
capable of bearing witnels, lo far as merely refpedts declaration and 
confent in matrimony, but no farther, there being a pofitive prohibi- 
tion to the reception of fuch a perfon’s evidence, which, however, 
admits of exception in the prefent calb, like that of blind perfons, 
or of the children of the parties, whofe evidence, although not ad- 
miffible in any other cafe, is yet allowed in marriage. 


If a Mujfulman marry a female infidel fubjeft in the prefence of 
two male infidel fubjedts it is lawful, according to Aboo Toofaf and 
Haneefa, Mohammed Ziffer maintain that it is not lawful, becaufe 
their tefiimony, with refpedt to declaration and confent in marriage, 
amounts to evidence^ and the evidence of infidels regarding Mujfiulmans 
is illegal; whence it is the fame in fadl as if they had not heard the 
declaration and confent of the parties. The argument of the two 
elders, in reply to this objedlion, is, that evidence is required in ma- 
trimony, not with any view to the afeertainment of a point of pro- 
perty, (fuch as dower but merely in order to eftabliih the hulband’s 
right of cohabitation, which is in this cafe the objedf. 

If a man defire another to contrad): his daughter (being an infant) 


accepution of the word ; it muft, however, be underftood to relate to a perfon who 
negledls decorum in his behaviour and drefs, and fuch other inferiosT poinrs, rather than to 
one who is adlually Jtnew i to be dijhnejl. 

L 2 in 
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in marriage to a third perfon, and the othe(^< 
tra£t his daughter, upon the fpot, totht 
of the perfon fo defiring, and the adb be witnefl^ 
beCdes thefe two, the marriage is lawful ; fcecaufe, ip this 
father, as being upon tlie fpot, is confidered as the’iidual coiftrailor 
of the marriage [on behalf of his daughter;] wherefore the fecond 
perfon Hands merely as the negoUator of the contraift, and of courfe, 
not appearing as dL party in it, is a competent witnefs with the other. 
But, if the father of the infant aforefaid fliould go away, and be not 
actually prefent at the execution of the contra£t, the marriage would 
be null; bccaufe the father, as not being prefent, cannot be confidered 
as the contraftor, that appellation properly applying to the other — who 
appears to a£l, in lus abfence, as his matrimonial agent on his daugh- 
ter’s behalf ; confcquently here would be only one competent witnefs 
prelent ; and one evidence is not fufficient ; whence the marriage 
would be illegal. — And the rule is the liime where a father matches 
his daughter, (being an adult,) at her dcfire, in the prefence of one 
other witnels; that is to fay, if the daughter be herfelf prefent at the 
execution of the contra£t it is legal, otherwife not. 


.SECTION. 

Of the Prohibited Degrees ; that is to fay^ of Women whom it is 
lawful to marry, and of thofe with whom Marriage is uniaziful. 

A MAN may not marry his mother, nor his paternal or maternal 
grandmother; becaufe the word of God in the Koran fays “ Your 
“ Ams your mothers) and your daughters are forbidden 

“ TO you;” and the primitive fenfe of the term Am \inother'\ being 
origin or root, the grandmothers are comprehended in this prohibition. 
The illegality of fuch a connexion is, moreover, fupported upon the 
united opinion of all our doftors. 


A man 



' marriage. 

- , 

it marry^ his daughter, on the authority of the 
inor grand-daughter, nor any of lus tlirccl: 

. Neither ffiay a man marry his filler, nor his filler’s daughter, 
nor his brother’s daughter, nor his paternal aunt, nor his maternal 
aunt; the prohibition of fuch in marriage being included in the text 
already quoted. 

All the degrees of aunts are alfo included in this prohibition; to 
wdt, maternal and paternal aunts, as well as the aunts of the fitther, 
and the aunts of the mother, both paternal and maternal: — fo alio the 
daughters of all the brothers ; that is to fay, of the full brother, and of 
the paternal * brother, and of the maternal brother; and, in like 
manner, the daughters of all fillers, to wit, of the full fillers, and of 
the paternal fillers, and of the maternal fifters ; becaufc the terms 
ylmma, Khala^ Okh^ and Okht^ which occur in the paflage of the 
Koran already cited, apply to all thofe degrees of kindred. 

It it not lawful for a man to marry his wife’s mother, whether 
he may have confummated his marriage with her daughter or not, 
the Almighty having prohibited fuch a connexion in general term^, 
^t^ithout any regard to that circumllance : neither is it lawful for a 
man to marry the daughter of his wife; but this only, provided lie 
have already confummated his marriage with the latter, becaufc the 
facred text rellrifts the illegality of this union to that circumflancc, 
wherefore marriage with the daughter of the wife is illegal, where 
carnal connexion has taken place with the latter, whether the daugh- 
ter be an inmate of the hufband’s Haram or not. It is here to he 
obferved, that the text in the facred writings which fays Your 

* By the terms maternal or paternal^ applied to brothers and fiftcrs, is to be under- 
ftood ^<7^ brothers or half filters, by the father’s or mother’s fide. 

i i 
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*• u'OMKN WHO KEsiDK IN YOUR Harms, BEiNof'iillE DAiraHT^l^* . 

“ OK YOUR WIVES WITH WHOM YOU H AVS HEilLjlJ'C'pilABIT^TIOlf ^ 

“ Alu; uNi.AWKui. TO YOU,” has merely rcfcrqicq 'tpxjllft^ 
does not imply that the relidcnce of the daughter in the 
along with her mother is unlawful; for it is ufual, wheat a man rtiarrics 
a woman who has a daughter by a former hufband, that the latter ac- 
companies her mother to his houfe, and is thence confidered as one of 
Ills Harain *. 

It is unlawful for a man to marry the wife of his .father, or of his 
grafldfather, God having fo commanded, faying “ Marry not 

“ THE WIVES OF YOUR PROGENITORS.” 

Neither is it lawful for a man to marry the wife of his fon, or 
of his grandfon, the Almighty having faid “ Wed not the wives 

“ OF YOUR SONS, or YOUR DAUGHTERS WHO PROCEED FROM YOUR 
“ LOINS.”’. 

It is not lawful for a man to marry his fofter-mother, or his 
fofter-fifter, the Almighty having commanded, faying “ Marry 
“ NOT YOUR mothers WHO HAVE SUCKLED YOU, OR YOUR 
“ SISTERS BY FOSTERAGE and the prophet has alfo declared, 
“ Evsrji thing is prohibited by reafon of foferage vchich is fo by reafmi 
“ of kindred." 

• 

lT,is not law'ful to marry and 'cohabit with two women being 
fiders, neither is it lawful for a man to cohabit with two fillers in 
virtue of a right of poflfeffion, [as being his jlaves,^ becanfe the 
Almighty has declared that fuch cohabitation with fillers is un- 
lawful. 

* This ohfervatiou is introduced merely with a view to e?(^ain an ambiguity in the 
text referred to. 



MARRIAGE. 

a fiftcr of Ills feftiale Have with whom he has 

not ' fncK marriage is approved, tlic contrafi: being, in tins 

cafif/ eiilered into by parties competent in every relpcft. — And this 
b<iwg legal atid valid, the man mull: not afterunirds hold any 
carnah connexion with his female flave, even though he flioukl nev ci 
confummate his marriage carnally' with her filler, bccaufc a wife 
(lands, in the law, as a Fcmina Fututa: — neither fhould the hidband 
indulge in the connubial enjoyment with this wife until he (liall piv‘- 
vioufly have rendered her fildcr [the flave] unlaw ful to him, and I'c- 
linquilhed his right of cohabitation with her, by feme means or other, 
fuch as emancipating her, or marrying her to another man, in orda- 
to avoid the conftrudion of cohabitation with fillers; but having fo 
done, he may afterwards cohabit with his wife; becaufe then no 
breach of the law would enfuc, fince a female flave is not held in the 
law, merely as fuch, to be a Famina Fututa. 

» 

If a man fhould happen to marry two fillers by two co'ntrafls *, 
and it be not known with refpea to which marriage firfl took place, 
a reparation from both the lifters muft enfue; becaufe it is evident 
that his marriage with one of the two is illegal,' but it is impofliblc to 
afeertain with which, by reafon of ignorance of priority; nor is it 
conceivable that a judgment fliould be pronounced legalizing the mar- 
riage of either, unfpecified, fince the marriage of both remaining 
unafeertained, a rule to make the fame valid would be illegal, as not 
leading to any good or advantage; for the advantage propofed in ma- 
trimony is procreation, which is unattainable without carnal connexion 
of the parties ; and this connexion with a woman unfpecified is inad- 
miftible ; moreover, allowing the marriage to be valid, it would be 
injurious to both, as laying them under the matrimonial reftraints 

* This doubtlefs fuppofes a cafe where a man is contrailed in marriage through 
tlie agency of others empowered by him for that purpofe, (as fhal! be fhewn in aii 
enfuing chapter) and who may engage in the contraft without his immediate know- 
ledge. 
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\\ ithoiit the advantage of the connubi^eiy< 
legally polllls; for all which reafons thiiCs;fc|p 
And in this cafe each filler is entitled to i 
bccanlc, if cither could have been proVed 
would have had a claim to her full dower, - but the priority of’^^rtage 
of either remaining unafeertained, the dower is thus divided between 
them. — Some have faid that this is only where each of the fillers re- 
fpedively maintains the priority of her marriage without cither being 
able to adduce any proofs; but that where they both declare their ig- 
norance of Inch priority, nothing whatever is to be paid to either, 
until Inch time as both agree to receive an half dower, as above, bc- 
caufe that is due to them in virtue of a priority unafeertained, where- 
fore it is nccefi'ary either that each flaould rcfpeflively maintain her 
priority, or that both fhould agree, as above, before any decree for 
payment of an half dower to each could be palled. — But if each filler 
maintain her priority, and both produce equal evidence in fupport 
oi it, an half dower is the right of each, according to all the 
doiflors. 


A man may l y js unlawful for a man to marry two women, of whom one 
«!';"andLv".- is the aupJ or niece of the other, the prophet having declared a pre- 
cept, as recorded in the ZSir-Rawayet, to this clfeft. 

ortno women It is iiot lawful for a mail to marry two women within fuch dc- 
[Lyoiubiitd gree of affinity as would render a marriage between them illegal, if 
Jegreci. qP ^ and for the fame realbn, becaule this 

would occafiou a confufion of kindred. 


A man may ^ ^t^try two womcn, onc of them lieing a widow, 

marry a wo- other the daughter of that widow’s former hulband by another 

Acpdaiightcr. wifc, bccaufe here exius no affinity, either by blood or fofterage.-^ 
Ziffer objefts to this,, and maintains that the marriage would be illegal ; 
becaufe, if the daughter were fuppofed a man, a marriage between 

her 
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\ be illegal, and thefe two confequent ly (lanJ 

with refpeft to each other, as thole in the 
; p^fieding cafe^'^To this our do£tors reply that the illegality there 
ftated is Tuppofed to exift only in calcs v^hcre this fupnolition, if ap* 
• plied to cither of the women, \vould render their marriage illegal; but 
that docs not hold in the prefent inftance, for if the widow were 
fuppofed to be a man, flie could lawfully marry the daughter. — And 
it is moreover related, in the Nakl Saheeh^ that Abdoola the foil of 
Jdfr married a wdfe and a daughter of Alee. 

If a man commit whoredom* with a woman, her motlicr and 
daughter are prohibited to him . — Shafei maintains that they are not 
prohibited, becaufe whoredom does not induce Hoormat-Moofahira! ^ 
or prohibition from affinity^ as this law of prohibition is a peculiar 
diftiiiiftiou beftowed upon the fervants of God through the divine 
favour, and whoredom, being a crime, cannot poflibly induce that 
which is a favour of God. — To this our dodtors reply, that the carnal 
adl operates as a principle or caufe of a mutual participation of blood 
between the parties concerned in it, in virtue of the child which is, 
or may be, the fruit thereof, that partaking of the father and the 
mother refpeftively, in toio, for it is ufually faid This child is the 
“ offspring of fuch a man and of fuch a woman f and this participa- 
tion being thus eftablilhed between the child and each of the parents 
refpedlively, it is virtually fo between the parents themfelves, becaulc 
although a portion of the child be a part of the mother, yet it is at- 
tributed, in toto, to the father, whence a part of the mother is attri- 
buted to him ; and v/ce verfa ; and a mutual participation of blood 
being thus eftablilhed between the man and the woman, it fol- 
lows that the mother or the daughter of the latter ftaftds as the adtual 
mother or daughter of the man, bccaufe the former would be the 
;^ranJmother of the child produced by fuch aft of whoredom; fhe is 
therefore the root of the root of fuch offspring, and the offspring is the 

* Arab. Zintia, meaning either firniatm or (Vide Salet’s Ksran.) 

VoL, I, M brancli 
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branch of a branch from her;, and it 1& iacdnc«^^^'.ijtat thech^ . 
fhould be a branch of a branch fronn her» ualefs tjse, ,fo^idatar 
confidcrcd as a branch from her, and the g^aodteWth^ the 
of the fornicator: and the lame reafonang the 

daiiglitcr. >- iji;T :• 

Ip a woman touch a man in luft [i. e. numu penem frkcmsyfiuprtm 
excifai,'] the mother and daughter of tliat woman are thereby pro~ 
hibited to him. — S/Miff'i fays that they are not prohibited. And the 
fame difference of opinion obtains in cafes where a man touches a 
woman in luR, or fees the pudendum of a wookui; or wliqre a 
woman fees the yard of a man in luff; in tdl which inftauces our 
dotffors hokl that the motlier or daughter of fuch woman are rendered 
unlawful to the man : but SAaJei maint^s a contrary fentiment, 
arguing that feeing or touching da not amount to the ahjhlutc ail, 
iufomuch tjiat the ufual ceremonies required by the law, after the 
carnal adl are not here neceflary.— -To this our doctors reply, that 
iuch a<ffs ai> thofe, being a caufe of copulation. Hand as that coaffruc' 
lively .—dt is to be obferved,. that by touching in lujl, with rel'ped to 
a man, is meant, producing a priapijfm with the hand, or increafmg 
the turgudity of the virile member, by the fame means, where the 
priapifm already exiffs.— This is an approved definition of that phrafe, 
as to the term luJl, with refped to young men in hill vigour and equal 
to the performance of coition; but with refpeft to old men, and 
Inneens (or perfons naturally impotent,) the exciting of luft amounts 
only to caufing the heart to beat more quickly than ufual, or increafing 
tliat palpitatbn where it already ejuffs.— By the exciting, of luff in 
women or eunuchs is underffood fimply caufing a defire of coition, 
or increafing that defire where it already cxifts.— — Thefe definitions 
arc recited at large in the Faidvee- Alumguteree, By feeing the pu- 
dendum of a woman is underftopd, feeing the entrance of the vagina, 

* Such at atiutm, and fo forth. 


which 
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praiSic^fcble unlefs fhe b6 in a reclining 


/; " I> a tHto in icwdnefs with a woman until he produce an 

fbtne h^vc faid that this occafions Hoormat-Moofdhirat^ or 
prohihitiolifitim affinity, [with refpeft to the kindred of that woman ;] 
but it is certain that this does not occafion prohibition, becaufc the 
inan, by producing an ex-vulval emiffion, manifefts that coition was 
not his intention; wherefore it does not iVand as fuch. And, in like 
manner, if a man enter a woman in ano^ fome have fud that this 
occafions prohibition from affinity, as fuch an a£t amounts to touching 
in lHji\ but it is certain that this doestiot occafion prohil:>ition, hecaiile 
the carnal conjuinftion of the (exes does not ftand as procreation on any 
t)ther principle than as it may be the occafion of offspring, which it 
cannot poffibly be from the performance of the a<fl as above dc- 
feribed. 

If a man repudiate his wife> either by a coinpiete or T^reverfblc Amartc#innui 
divorce, it is not lawful for him to marry her fiftcr until the expira^ mur'^oniis 
tioil \itx Edii^\'^}>afei maintains that if is lawful, bejCaufe bv 
either of thofe formas Of divorce the former marriage was completely her Edit, 
diffolved, mfomOK^h that if a man were to have carnal knowledge of 
his repudiate'd wife during ♦ler 'E/dk\^ knowing the illegality of the 
fame, he would be liable to the punilhment for whoredom. — To tliis 
our doftOTB reply, that whatever the nature of the divorce may have 
been, whether reverlible or complete^ the marriage with tlie firft 
fiftcr docs ftill, kl continue during her Edit^ in virtue of tlie 
continuance of fevei^I of its effefts, fuch as maintenance, and cuftody, 
and inability to marry another man ; neither does it appear, in tlic 
book of divorce^ that any puniffinrent for whoredom is fpecified in tlic 

* The time pr^^ation wliich a divorced woman is to wait before fhc can engage 
in a (econd in order to dotermMie whethet or not (he be pregnant by the former. 

Sec Book IV. Chap. XIL 
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calc of the hulband having carnal conQCxbn 
within the term of her EcfU; althougl), acconitog^to the bcK>k^ 
punijhwaits, he A\ ould incur it, becaufe, by the the* - 

hulhand’s right of cohabitation is diflblved, and C^|MQ^CIitly 
fcquent cohabitation with her would bear the 

dom ; but yet his other rights are not diflblved (as was a^iS^e'ohfei%ed,) 
wherefore, if he were to marry the fccond After before the expiration 
of the former’s it would amount to a marriage with two fifters^ 
at one time, which is forbidden. 

A mafter may not marry his female flave, nor a tniftrefs her 
bondfman, becaufe marriage was inftituted with a view that the fruit 
might belong equally to the father and the mother, and mafterfliip 
and fervitude arc contradiftory to each other, wherefore it is not ad- 
mifllble that offspring ftiould thus be divided between the mafter and 
the flave. 

Marriage with ^Kttdbee woman is legal, according to the word 
of God, Women are lawful to you, such as are Mahfanar 
OF THE scriptural SECTS’.” (the term docs not, in this 

pafl'age, imply a MuJJamitey but merely a woman of chafte reputa- 
tion *.) — VreeKitdbee women, and thofe who are flaves, arc equal in 
point of matrimonial legality, as fliall be demonftrated hereafter. 

It is unlawful to marry a woman, God having faid 

Ye may hold correspondence with the Majoofees tuk 

“ SAME AS WITH THE KitdbeCS^ BUT YE MUST NOT MARRY 
THEIR DAUGHTERS, NOR PARTAKE OF THEIR SACRIFICES.” 

It is unlawful to marry a Pagan woman, according to the words 

^ This comment upon the text is meant as an exception to the general definition of 
the term Mahfana^ as explained in the laws concerning flandcr, Book VII. Chap. V. 

of 
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NOT A WOMAN OF thc Polvthcijls UNTir, 

th;* * * § 

. A Mu^uhnan mzy marry a woman of the Sabcam^ flic b( lieving 
the fer^tures, profeffing faith in the prophets; but ifhic worlhip 
the ftars, and Believe not in any of the divine Icriptural revelations, 
it is unlawful to marry her, — inch being idolaters. — Thc diverlity of 
opinion which is recorded between Haneefa and the two dilciplcs, 
originates in their dliferent ideas with refpe^t to the Sabcans\ eacli 
arguing according to his own premifes, for Hafieefa accounts the 
Sdbems \.oht Kkcibees \ w hereas the two difciplcs conlidcr them as 
\vorlhippers of the ftars. 



‘ ^B^ACE rifiE V Ar 


It is lawful cither for a man or a woman to marry during tlic 
1/jrcim^ of pilgrimage. — Sbafei allcdges that it is unlawful. And the 
fame dhfcrcncc of opinion obtains in the calc of a Mobrhn f contra^ling 
in marriage a woman to whom he is guardian. — Sbafei fupports liis 
opinion upon a precept of the prophet, Moiirims marry not^ nor 
“ caufc to marry P — In oppofition to this, however, our dodors pro- 
duce the inftance of thc prophet himfclf, who married Meyemoona 
whilft he w^as a Mohitm\ and with refpeft to the traditionary precept 
cited by Sbafei^ as above, it is to be regarded as folcly applying to the 
aft of carnal conjunftioa; that is to fay, the word Nikkab\ in that 
fentence is to be coiillrued 'mtofVuttee §, — as if he had laid, “ Let 7iot 
Mohr I MS hold carnal connexion^ nor Mohr i mas admit men to fucb 
“ connexion^ — This indeed is rather a weak comment, lince thc 
word Ntkkah has never been conrtrued into the admitting of man 
to the commilTiun of the carnal aft: but the better principle upon 
w^hlch to anfwer it is that from the grammatical conflruftion of thc 


* The. period of the pilgrims remaining at Mecca^. 

f A pilgrim, whilft he remains at Mecca. 

J Meaning conjunHion in its primitive fenfe, and marriage in its occafnnalknk. 

§ Literally conjunSim^ but generally applied to the carnal aCf, 
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I r is lawful for a Mnjfuhnan^ who is free^ to flave, 
whether fhc be a Mujlhna^ ox Kitdheea^ although*h^W i^l.arcXiin- 
fiances to marry a free woman — that is to fay, able to pay a^ower, 
and afford an adequate maintenance to fuch a woman,— fays 
that a man cannot lawfully marry a Kitdbee (lave, he holding that 
It is not lawful for a freeman to marry any ilave except of neceffity, 
becaufe by fuch an a<51 he incurs the confequence of fubje£ting a por- 
tion of his body to bondage ; that is to fay, his feed (which is a 
portion of his body) by entering the womb of a (lave, is born in 
bondage ; ncceffity, therefore, he holds can alone legalize fuch a mar- 
riage, and confequently, that ability to pay the dower and maintenance 
of a free woman prohibits a freeman from marrying a (lave; but from 
this rule he excepts Mujlhna flaves. — With our doctors, on the 
other hand, marriage with female flaves of every deferiptiou is legal, 
l)ecaufe the text of the Koran, on which the legality of marriage is 
founded, extends to all defcriptions of women, to flaves as well as to 
thofe who are free:— and, with refpeSt to what Shafei objects, that 
“ by fuch an a man Incurs the cbnfequence of fuhje£ling a portion of 
his body to bondage f it may be replied that, by marrying a flave, a 
man is only withheld from producing free children; but it is not 
thence to be concluded that he, de fut^e^ls a portion of his body 
to flavery, as this portion (to wit., his feed) is neither fi*ee nor other- 
wife; and as a man is at liberty to abftain from producing the child 
itfelf, (either by not naarryiug, or by marrying a woman who is barrefi) 
it follows that he is certainly at liberty to abftain from prodiacing it in a 
ftatc o^freedonu 


It is unlawful for a man already married to a free woman to marry 
a (lave, the prophet having iffued a precept to this effe£l, ** t>o not 
marry a favc upon [along with] a free womani^'^’^Shafet fays that 

the 
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l5#,(Uve upon a free woman is lawful to a man \vho is 
maintains that it is lawful, provided it be 
with the ^ce woman’s confent.- — The above precept, however, is an 
' aixfwer to bQtb» sis it is general and unconditional : — moreover, tire 
legality* of marriage is a bleffing to males and females equally, but the 
enjoymeM of it is by bondage reftrifted to one half, iiil'omuch that 
flaves can have only two wives, whereas freemen may legally have 
four, (as will be explained hereafter,) and llavery operating thus rc- 
ftriftively upon males docs fo equally upon females; — upon the former 
it operates by a reftriiltion in point of number, as above ; but lince, 
with relpeft to females, tliis is impoUlble, it has its efletl by a ro- 
ftriftion in oi circumjlances for inftance, by reflrifling the le- 
gality of the marriage of female flaves to certain particular circum- 
flanccs, as in the prefeut cafe, where it is admitted only under the 
circumftance of the man not having any free wives. 


A man may lawfully marry a free woman upon a Have, tlic pro- 
phet having fo declared: ^moreover, a woman who is free is law- 
ful under all circumftances, the principle of reftriftion beforementioned 
not operating with refpe^t to fuch a woman. 

If a man marry a flavc during the Edit of complete divorce of 
another wife who is free, it is null, according to Hancefa. — 7'hc two 
dilciples alledge that it is valid, as under the circumftances now re- 
cited it does not amount to marrying a flavc upon a free woman ; 
whence k is that if a man were to make a vow that he would not 
marry another woman upon his prefent wife, and he were afterwards 
to divorce his wife, and to marry another woman during her Edit, he 
would not be forfworn. The argument of Hancefa, in this cafe, is that 
the marriage with the free wife does frill in fome fliape remain, on 
account of the continuance of feveral of its elfeds ; wherefore that 
with a flave during the term of the free woman’s Edit is not admif- 
fible, on a principle of caution; contrary to the cafe of a vow, as 
4 recited 
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rccit'xl above^ becaufe there the.'int^lQ ‘ 
t'' •.';|trcis that he would not introdlKJe, jli 
of her right of Kijfitr, but her right of ,.^ 
liivorcc. 



It is lawful for a freeman to marry four wive?, or 

flavcs: but it is not lawful for him to marry more than four, becaufc 
(joi) has commanded in the Koran, faying “ Ye may marry 

“ WHATSOEVER WOMEN ARE AGREEABLE TO YOU, TWO, THREE, 

V ^ 

OK FOUR,” and the luinibci^ being thus cxprefsly mentioned, any 
beyond what is there fpccified would be unlawful. — Shafei allcdges a 
man Cannot lawfully marry more than one woman of the delcription 
of flavcs, from his tenet as above recited, that ** the marriage of free- 
7rmi with faves is allowable on!/ fom the text already 

quoted, is, however, in proof agaiiifl: him,'** fince the term Nijfa 
[ivomcn] applies equally to free women and to flayes. 

It is unlaw fgj for a man who is a flave to marry more than two 
women ; ^alik maintains that it is lawful for a flave to marry as 
many women as a freeman, he holding it as a principle, that a flarvx, 
with refpeft to marriage, is in every particular the fame as a free 
perfon, infomuch that (according to him) a flave is authorized to 
marry without his proprietor’s confent. — The argument of our doftors,* 
in this cafe, is that flavery operates to the privation of one half of the 
natural privileges and enjoyments, and the legality of four wives in 
marriage being of this defeription, it follows that the privilege of a 
flave extends to the poflelfion of two wives only, in order that the 
dignity of freedom may be duly fupported. 

If a man, having four wives, repudiate one of them, it is un- 
lawful for him to marry any other woman during the term of that 

♦ Impartiality in cohabitation with his wives* Sec Chap. VI. 

Wife^s 
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Kinder which /he ft.uids rcpiuliarod, 
doiflriiie chli'crs from this. Ills 
it, arc the fame as in the ca(c of a man 
during the term of the latter’s Kd'it, 

1 

rhay lawfully marry a woman pregnant by wlmrcdom, 
but he muft not cohabit with her until after her dcTive y. — I'his is 
tlie doflrine of Haneefa and Mohammed. — udhoo 1 oojaj lays that a mar- 
riage made untJer fuch a circuniftancc is invalid: if, however, the 
defeent of the Fatus be known and efi:a%llflaed, the marriage is 
null, according to all the doctors. — ^The argument upon which Ahoo 
Voofaf fupports his opinion as above, is, that the illegality of the 
marriage, in cafes where the parentage of the Fatm is enabliihed, 
originates purely in a principle of tendernefs towards the Fa /us^ and a 
Fertus is an ohjeft of this tendernefs, although it be begot in adultery, 
fmeent is innocent of any oflence; whence procuring the abortion of 
it is illegal; mafi'iage, therefore, wdth a \voman pregnant by adultery 
la invalid, equally with one where the parentage of the|j^7/^j' is al- 
certained, and for the fimc reafon. Our do»5tors, upon tlfis point, 
argue that the woman is lawful in matrimony, on the autliority of 
the facred W'ritings, the Korax faying Ai.r, w'oaien are t-aw- 
^ rUL TO YOU, E)tCEPTTN(J THOSE WITHIN THE RROJIIinTEO 1)E- 
‘‘ GREKS and the prohibition of cohabitation until aft^Pr delivTu v, is 
merely on account of the impropriety of fowing feed in a foil already 
impregnated by another, a prohibition wdiich occurs in the traditions. 
With rerpe(!l to w^hat Aboo J'"^?(y^"alledgcs, that ‘‘ the illegality of the 
marriage in cafes where the parentage of the Fains io eflabli/hed, 
originates purely in apriijiciple of tendernefs towards the FaVus/' — 
it is altogether unfounded, bccaufc the nullity of the marriage in that 
cafe originates in a regard for the right, not of the Fa tus ^ but of the 
father'. 

It is unlawful to marry a woman taken in war, heing pregnant at 
VoL. I. N " the 
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the time of her capture, becaufe the 
taiiiccl 






Am.incamiot Jj. a mail coiitraft his Ani~Waltd, wflo IJ pisgnant by |um, to 
jmit nb.i nnotlicr mail, it is null, becaufe the Am-WaBd » ai(3ifeunted',,as the 
aif. of her marter, or partner of his bed, infomiich that the parent- 

oiher: of licr child is eftablilhed by the law in him, independant of any 

formal claim or acknowledgment thereof on his part; wherefore, if 
the marriage were valid, it would induce the exiftenefe of a right to 
cohabitation in two individuals with one and the lame woman, a right 
which is null, as it would occafion a doubtful parentage. 

OnjEC'i ioN. — The Am~lValid being declared the Firdjh of her 
mafter, it would appear that his marriage of her ft) another would not 
be legal, although Ihc were not pregnant. 

Reply. — The yiriijh right of a mafter in his Am-JValid is of but 
weak conlideration ; whence it is, that if he were to deny her child’s 
defeent from him, it would become baftardized on the uiftant, with- 
out any aflSkeration. His Firt^h right in her, therefore, not being of 
any account, independent of pregnancy, is not prohibitory to her 
marriage, unlefs as coimeded with that circumftance.. 


lut he raay 
lo conn ait 
liis enjoyed 
icmalc lldvc. 


If a matij^have carnal connexion with his female flave, and after- 
wards contraft her in marriage to another man, it is lawful ; becaufe 
an abfolute flave is not accounted as a Firdfj, or partner of her mafter’s 
bed, lince, if (he were to produce a child, the parentage would not be 
eftablilhed m him unlefs he were to claim it. — But yet it is advifeable 
tliat the mafter, previous to contraifting her to another perfon, fuff'er 
one term of her courfes to elapfe, fo as to guard againft the polTibility 
of h's feed mixing with that of the other. — It is to be remarked, in 
tjiis place, that the marriage of the (lave, under the circumftance now 
rnentioiud, Ix-ing valid, it is lawful for her hulband to have carnal 


* As ncccd'drily proceeding from feme one of the enemy* 


connexion 







: M A R R I A G E. 


and before her puiihoatioii from lici 
lirft'iucc^^ according to Hamufa and ylboo VooJ'if . — 


alledges, however, that it will be laudable in the liuiband 
to abftaln from carnal connexion with licr until one complete term of 
her coifrfcs fliall have elapfed, bccaufe it is polliblc that tlicre mav 
remaii^' in her womb feed of her mailer, — wherefore it is requilite 
that it be purified of that feed, the lame ns in a cafe of the purchai'c of 
a female (lave. — The^argument of the two Elders^ in this cafe, is 
that the inflitute of the law, legalizing her marriage, is in itlelf a 
proof that her womb is unoccupied, as the law does not admit any 
marriage to be legal but under that fuppofitlon ; wherefore purifica- 
tion, in the prcfeiit inllance, is not made a rule, either liuulahh’ or 
injtDiblive: contrary to a cafe of^/r/ cAy/e, that of a female Have being 
held lawful although flic be pregnant. 


9* 


If a man marry a woman, knowing her to have been guilty of 
whoredom, he may lawfully have carnal connexion with her immedi- 
ately, before*her purification from her coiirfes, according|o tlic two 
Elders: but Mnbammed deems it laudable that he have no Inch connexion 
witli her until after her purification. — The rcafoning of each upon this 
poiiit is to the fame effeft as in the preceding cafe. 

a 

A Nikkaii Matat, or ufufruthary marriage, where a man fiys An 
to a woman I will take the ufe of you for luch a time for ib 
much,’’ is void, all the companions having agreed in the illegality 
of it. — It is related in the Nab/ Sa/jeeb, that Ibn Abbas retraced fjom 
his firfl: opinion and embraced that of the other companions: — for 
Abbas was firfl of opinion that the ufufruB here mentioned is allow- 
able; but Alee informed him that the propJiet had declared it unlaw- 
ful, upon which he retrabled from his opinion of ufufruil being 
allowable: — v^^Jbn Abbas having thus rctrabled, all the companions 
appear to have agreed concerning its illegality. 

N a 
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A Nikkaii AIv)W(;kket, or 
marries a woman, under [\\\ 

the prclciice of two witueirc.s, — is ma^-> 

riavc i.> valid and binding, the coadkion a!t^ 

for it. eofitinuance being of no elleAS:; bccaufe-a^'lTOI'rii^ be 

held null on aecount of a null or illegal condition ex, prefled. — 

d le; cirgunient o[ our doclors is llvat a tewporary marriage is of the' 
lame natuie with a ;/////; //f/r^nry marriage ; audio all coutrafts regard 
IS had to the fenje ratleer than to the Icltcr^ wdicrcfore a tonporarv 
marriage is null as well as a njufrutruary marriage, whether the period 
ipecihed be (hoit or lone;; bccaule the princijdc on which a contraol: 
ol marriage ialls under the dclcrlption oi Philat^ or ufujruclua } is its 
containing a l[)eclhcatlon of time; and the lame is louiid in a Nikkah 
Movjokkct^ or temporary mari'iagc. 


If a man marry two women by one contract, one of whom is 
lawful to him, and the other prohibited, his marriage with the one 
who is lawful holds good, hut that with the other is void, bccaule in 
that only a caufc of nullity is found: contrary to where a man puts 
together a freeman and a flave, and klls them by one agreement, as 
Inch fale is null with rcipcfl: to both, becaufe fale is rendered null by 
an invalid condition, and thcf^onlcnt to the contrad of laic is required 
with refped to the free perfon, in order to the legality of it with 
rclpeCl to the /lave\ this is therefore an invalid condition, as lhall be 
demonrtrated in treating of /laves , — It is to be obferved that tlie whole 
of the ftipulatcd dower, in the cafe now recited, goes to her with 
rclped to whom the maiTiage is lawful, according to Haneefa — With 
the two dilciples, on the contrary, the dower is divided into the 
proper dower to each and therefore (he with refped to whom the 
marriage is legal receives the amount of her proper dower, and the 

* 'That is to fjy, a dovS^cr fuitable or proportioiKd to the rank and circumftance of 
each rcfpcdivcly. 


remainder 
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Ik a WQmai> man on a plea of marriage, declaring that///c/> Cafe of mar 
an one^ }^ad hrr ^ and* produce evidence in proof of her afiirma- ; 

^.tion, and the Kd%ee accordingly declare her to be the w i;e or Inch a 
man, and it fliould fo happen that the man had never been aduallv 
married to that woman, yet he may, after this, law fully refide witiv 
her; — and this is a hgn of the authority of a judicial decree (or order 
of the K(izfr') ill regard to appearance: and if the woman dclirc earn d 
connexion, the man may lawfully hold luch connexion with her; — 
and this is a lign of the authority of a judicial decree, in rciilitw — 'Idn* 
authority of the judicial decree extending both to apbcuriUicc and re- 
ality is a tenet of Haneefa\ and is alfo found in a pi'ior ojdnioii of ode; 

Voofdj , — In a more recent opinion oi Ahoo Voof(j\ and with MoiririmeJ 
and HhdfeP it is not lawful for the man to have carnal connexion w itii 
this wx)man, becaufe the Kdzee has erred in liis proof, as the witnefes 
bore falic tclfimonv^, and an error in the proof dellroys the authority 
(d the decree in regard to reality \ wherefore it is, in lome mcafiirc, 
the fame as if the witnefles were Jiaves or infidels^ in which cafe the 
decree would have no authority either in appearance or reality \ and fo 
it would appear in the prclent inftance likewife ; but here the decree 
has authority in regard to appearance, on account that tlie witnefles 
gave a true teftimonv in appearance \ yet it has no authority in reality, 
as their teflimony is filfe in point oj JnA\ ^vhcrcas, w here the wit- 
ncfles are Jiaves or infidels, the decree is deflitute of authority in ap- 
pearance alfo, as the proof remains uneftablifhed even in appearance,. 
fincc the difeovery of their beingy^^rJ or infidels is pi\dlicahlc. — The 
argument of Haneefia is that the witnefles arc held, with the Kdzee, to 
bear true teidimony, and this is proof, as it is impofiihle to afeertain 
wdicther their teftimony be atlually true: contrary to the jiate ofi 
bondage, or the infidelity of witnefles, as thefe arc circumflanccs cafily 
kaovva aad afeertaiaed, wherefore their evideacc is aot prof^' in any 
. 4 way. 
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way. — Now the decree 
of the decree, in refpeft 
the marriage for 
that the decree has autl 
coiitradi(5tion bctvveeji th 
fhe were not lawful to h 
between the two, inftead of obviating a contradi<flion : contrary to a 
cafe of property claimed generally (that is to lay, without any mention 
of the caufc of propriety,) fuch as if a man were to claiui a female 
flave generally, and bring falfe evidence, ami the decree the 

Have to the plaintilF, and it afterwards a])pear that the witnels bore 
falfe teftimony, — f)r in this calc the decree has authority iii appear- 
ance, but not in re<v//Vy, becaufc the caules of propuety in the Have 
are feveral, Inch as fale, purchafe, gift, and inheritance, and regard 
cannot legally be had to any one of thefe as being prior to the others, 
llnce no one of th^m has precedence of the others, and to regard the 
vj hole of them as pfior, is impollible; wherefore the decree cannot 
poHefs any authority [in reality.'] Obferve that the previoully taking 
the marriage for granted, as a matter of nccellity, is on account that 
a decree lignihes the promulgation of a thing whichjs eflablilhed, and 
not the cftablilhmcnt of a thing which is not eflablilhed, — for, if it were 
not previoufly taken for granted, it would follow that a decree ligni- 
fics the cftablifhment of a thing which is wweflablilhcd, wherefore the 
marriage is neceflarily firft taken for granted ; and this is poUible in thff 
cafe of a claim of tnarriage, but Jiot in a cale of general propriety, for 
tlie caufes of propriety there arc multifarious, and no one of thefe has 
priority over the other; — in fuch a call*, therefore, the regarding of 
any one caufc of propriety as prior to the others is impolTible. 
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CHAP. II. 

; Of Guardianfhip and Equality. 

WOMAN who is ail adiilt, and of found mind, may be married 
by virtue of hen own confent, although the contrail may not have 
been made or acceded to by her guardians; and this, whether the be a 
virgin or a Styeeba, — This is the opinion of Haneeja and Jlboo Yoofaf^ 
as appears in the Zah 'ir Rawdyet. — It is recorded, fj'om /Iboo 1 'oofnj^ 
that her marriage cannot be contradled except throi^h her guardi^ain^ 
Mohammed holds that the marriage may be contradled, but yet its^ 
validity is fufpended u pon the guardlan*s confent: on the other hand, 
Milllk and Shaf^i afl'ert that a woman can by no means contrail herlelf 
in nnirriage to a man in any circumftance, whether with or without 
the confent of her guardians; — neither is (he competent to contrail 
her daughter or her flave, nor to ail its a matrimonial agent for any 
one, fo as to enter into a contract of marriage on behalf of her confli- 
tuent ; becaufe the eyd propofed in marriage, is the acquifition of thofe 
benefits^ which it produces, fuch as procreation, and lb forth; ant^if 
t^e performance of this contrail were in any rclpcil committed to 
wonicn^ its end might be defeated, they being of weak realon, and 
open to flattery and deceit. — Mohammed argues that this apprehcnfion. 
is done away by the pemiflion of the guardian being made a requifite 
condition. — The reafoning upon which the Zdhir Rdwayet proceeds 
in this cafe is that, in marrying, the woman has performed an ail 
afFeiling herfelf only^ and to this flie is fully competent, as fane 
and and capable of dillinguilhing from m7, whence it is 

that Ihe is by law capacitated to ail for herfelf in all matters of pro- 
perty, and likewife to chufe a hulband ; ncitjjpr docs a woman re- 
quire her guardian to match her f?)r any other reafon than as Ihe may, 
by that means, avoid the imputation which might be thrown upon 
6 her 
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guardian, although it Ihould be an ,iri the 

latter cafe, (he guardian is at liberty to is i 

l ecorded as an opinion of Hanceja and Aboo 

i.. illegal if there be an inequality between the partiesi-^H'fe alfo iiiP 
t'orded that Mohammed afterwards adopted the fentimtaats of the two 
elders upon this point, and agreed with them, that the marriage 
lierc treated of is Ia\Ndul, and that its validity is not fufpended upon 
the approbation of the guardian* 


An adult It is not lawful for a guardian to force into marriage an adult 

be mairicd #^drgin^ag«4uli h<w: ^iifcnt. — This is contrary to the doftrine of Shafc'iy 
who accounts an adult virgin the fame as an infant, with refped' to 
marriage, fince th<d*^‘fhriTi^-caTtttot- with the nature of 
marriage any more than the latter, as being equally tfninformed with 
red peed to the matrimonial ftate, whence it is that the fuher of luch 
an one is empowered^ to make feizin of her dower without her con- 
lint. — The argument of our doldors is that the w#man, in this cafe, 
is frcc^ and a Mokdiih^ (that is, fubjell to all the obligatory obler- 
vanccsofthe law, fuch as prayer^ aiid fo forth,) wherefore 

no perfon is endowed \\ ith any ubfolute authority of guardianihip over 
her : contrary to the cafe of infants, over whom others arc necedar?^ 
endowed with this authority, the underflanding of fuch being dc- 
feftive, whereas that of an adult is held complete, in confequence of 
her having attained to years of diferetion ; for, if it were othefwife, 
Hie wanild not be lubjefl to the obfervanccs of the law : from all w hich 
it follows that this woman is the fame as an adult fon ; and that all her 
ads with refped to matrimony are good and valid, the fame as his 
Avith reiped to property ; neither is her fuher empowered to make 
feizin of her dower without her confent exprefled or virtually under- 
flood, as he is not at liberty to do f<^ where fhe has (orbidden him. 


Whenever 
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eing the perfon empowered to engage 
>nfeat of an adult virgin to a marriage, 
this is a compliance; bccaufc the pro- 
confultcd in every thing ivhich regards 
tfignijics a[Jent\^ and alio, bccaulc licr 
jWfetlt to be fuppofed, as the is alliamcd to tcihfy her dciirc; 

Snd laughter is a flill more certain token of aflent than (ilence: con- 
trary to weepings as this manitefts abhorrence, fincc tears arc moft 
commonly the effeft of grief, and not of joy, which is rarely t!ic oc- 
calion of them, and therefore not to be regarded. — Some have find 
that if her laughter be in the manner of jeft or derilioii it is not a com- 
pliance; nor is her weeping a difapproval, if it be not accompanied 
with noife or lamentation. 
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But if a marriage be propofed to an adult virgin by any other than 
her guardians, or by a Walcc Baycedy (or guardian of a more dillant 
degree than h«r father, brother, or uncle,) her hlcncc or laughter arc 
not fufficient, until flie (hall from her lips pronounce an explicit com- 
pliance, becaulehere her filence might beconftrued to arife from Ihv- 
nefs towards fuch a perfon as being a ftranger, and not from her con- 
fent to the match ; and if it were even to be confidercd as a token of 
approbation, yet, under fuch a circumftance, it muft be regarded as 
doubtful: but this is not the cafe if the perfon who propofes the 
marriage be ailing merely as a nieffengcr from her parent, or other 
Immediate guardian; becaufe to fuch an one the fame ligns of ahent 
or difient fuffice as were fpecified in the preceding cafe. — It is here to 
be obferved that, in requiring the woman’s confent as afore(aic), it is 
requifite that the hulband propofed to her be particularly named and 
dcfcribed, fo as to enable her to form fame idea of Iiim, whereby to 
afeertain her liking or diflike; but it is unneceflary to name or fpccify 
the dower; and this is approved, bccaufc marriage may be effcflcd 
independent of any dower, as that is not elTcntial to it. 


fr 


VoL. L 


O 



98 


T(;k(^ns of 
CO '.il ,,r fKiin 
a Sr,cJ'J. 


Cafes under 
which a u o- 
fuan is Hill 
confidcrcd as 
a in 


M A R R I A 6 E ;^ 


,'* flViV ' 




Ti- a innn contraft an adult virgin in 
icr knowk'ilgc, upon her receiving uUenigericc 


lufficc, to fignifyhcr compliance or approval, as 


former calc; that is to fay, if fhe laugh or remiWOTSfeiit Ihc coilfents, 
or if (he weep fhe difipproves, provided the pljr|(mifcOfltfa£HDg her 
behalf be her guardian, and as fuch empowered fo t6 
the coittradi; be entered into by any other than her guardian, ^r cort^ 
fent is not underflood until fhe fhall have expreffed the fame in terms; 
and iti this, as in the preceding cafe, the naming and dcfci ibing of the 
hufliand to her is a requifite condition, but not the fpcciiication of the 
dow'cr. — It is to be here obferved that, if the perjiai vvhocirnveys the 
intelligence to her be a Fazocilce, (that is, one w lu) is neither an agent 
wm giiayd'ian^') number or integrity are conditions cflcntial tothceflccl ; 
that is to fiy, the. informi^n mufl be conveyed to her by /ew per- 
tons, or at Icafl by onc^^^^lon of known good repute, accordiiig to 
Ilanctfa: but if the infoFmer be acling merely as a mejjt'ngcr from 
the guardian, then neither number nor integrity arc conditions, ac- 
cording to all the doctors. There are many calcs fimilar to this with 
rcfpccl to the point at prefeitt in queflion, fuch as the recall of an. 
ambaflador, and the revocation of the privileges of a Muzoon. 


If a guardian propofe a marriage to a Siyccha, (or woman with 
w hom a man has had carnal connexion,) it is ncceflary that her com- 
pliance be particularly cxpreflcd by words, fuch ;vs, “ I confent to it,” 
bccaufc the prophet has laid “ Siyeeuas are inbe conjultcdd' and ali'o 
bccanfe a Siyeeba, having had connexion with man, has not the fame 
pretence to fdence or Ihynefsas a virgin, and coufequeutly the filent 
iigns before intimated arc not fufficient indications of her afl'ent to the 
propolcd alliaitce. 


If the figns of virginity in a girl fhould happen to be effaced, either 
by leaping or any other exertion, or by a w'ound, or by frequent re- 
petitions of the raenfes, yet fhe is flill to be confidcrcd as a virgin ; 

5 that , 
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i%, her fiknce is a fufficient (ign of her acqmciccncc m .1 K'lp.-a to ihc 
rttiarfkga'propofed', ; becaufe (he is ilill in reality a virgin, the law ac- confciu 
Jaunting. every wptnaniuch who has not had carnal connexion w ith 
.the, other fex,r^ihd confequently i'ubjetfl: to the lame ihyncls aiul ic- 
fefvc*, from her. not , being accuflomcd to male Ibciety. — And if the 
|%n»,^J||?irginity be effiiced even by fornication^ yet file here alio 
iknds as a virgin, according io Hancefa. Aboo Yooff^ Mohammed^ 
and Shafei^ arc of opiiii(i^n that the fdence of ihch an one is not a luf- 
ficient token of conlent to a marriage propolcd, bccaiiic Ihc is artually 
■.xSiyceba^ lince flic has adlually had connexion with man. — 1 Inner/ a 
in this cafe argues that people in general hill luppolc her to be a 
v/ig/n^ and hence confidcr her ipeakiiAas a breach ot decorum, and 
conlcc|uently Ihc will refrain from jjfcjJi ; her lilciicc, therctorc, 
muh be held lufficient, left her delici^^^liolated : contrary to a calc 
where a woman has Joh her virginity'^^B in an erroneous or an in- 
valid marriage, as fuch an one would held a virgin with relpecl 
to the point in quehion, the law hihSjPi'nanifclled her carnal con- 
nexion, by inhituting, in her cafe, obiervances which arc a conlc- 
quence of it, (Inch as7bt//'/ aiulDmvr,) and by cllablilhing the paren- 
tage of her child, whereas it recommends, as laudable, the concealment 
of fornication : this, how ever, is only where the calc is not ot a very 
notorious nature; for it a wanvian be knowm to aband(ni herlell to 
fornication nubliclv, her lilcuce would not be deemed fufficient. 

If a mail Ibould lav to a woman “ You have heard of your being C:if(?of allc- 

I'l '»» Ration and 

contra£ted to me by our tnends, and remained iilent ; and (he acnlai. 
reply, “ No, 1 refufed you,” or “ I difl'eiitcd,” her declaration is to 
be credited. — fays that the declaration of the luilhand is to he 
credited, on account that filence is the original Hate of man, wherefore 
the perfon who adheres to that is the defendant-, and the repullion of 
tlie marriage is fupervenient, wherefore the pcrfoii who adheres to that 
is the plaintiff-, the cafe is therefore the fame as where a perfon enters 
into a contrad of fale under a condition of option, and pleads a rcjec- 
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tion after the time of option has elapfedf and the t^jfcicr dcjnie«( th^^^^ 
jcftioii, — for ill that cafe the declaration of the denifk n to bb'arp^toii^f 
as he adheres to what is original, to wit, fikruy^^ ^ ^ur doftOrs^ on the 
other haiid, fay that the luifband, in the prefent caf^,. on account of 
Ids plea o^JHcncc^ pleads the obligation of the contraft of oaarri^ej and’ 
c'onfcqucntly of his being tlie proprietor of the woman^s 
that the wife, by pleading the rejeclion, fets afide the claim of herhuf- 
band, and mufc therefore be confidcred as the d^ndant^ in the fame man- 
ner as w hen a depolitcc pleads the reftoration of adepofit, and the pro- 
prietor ot thedcpofit declares that he had not returned it to him; becaufe, 
ill iucli a cafe, the declaration of the truftee would be credited, fince 
he is in reality the defendemt^ although in appearance he be the plaintiff ^ 
for he frees himfelf from ref|^jj|hbility, and the original Itatc of man 
is freedom, and an excmpj^^R*om refj-xnifibility -.“it is otherwife 
with refpedt to the calc of^^Kditioii of option in fale, bccaiile the 
obligation ot a file is manfflm after the lapfeof the time of option, 
and therefore the perfon whb pleads the rejedlion is plaintiff both in 
reality and in appearance. But here, if the hulfbaiid fhould produce 
evidence in fupport of his filence, the marriage becomes eftablilhcd: 
it, howevxr, he have no evidence, then an oath muft not be impoied 
upon the whfe, according to Haneefa , — This is one out of fix cafes in 
which an oath is incumbent upon the defendant^ according to Haneefa^ 
in oppofition to the opinion of the two difciples; as will be fully 
treated of under the head of fales. 

The marriage of a boy or girl under age, by the authority of their 
paternal kindred, is lawTul, whether the girl be a virgin or not, the 
prophet liaving declared ‘‘ Marriage is committed to the paternal 
‘‘ kindrcdy Mdlik alleges that this is a power the exercife of w hich 
docs not appertain to any of the kindred except the father. — Shafe'i 
maintains that it belongs only to her father or grandfather: and he 


Arab. Bcoza^ i. e. Gcnitale Mulieris* The phrafe here adopted is to be thus under- 
flood, in marriage and divorce^ throujj;hout. 

adds 



this privilege does not appertain to any guardian whatever 
with;«f^£t to an infant Siyceba^ althougli lie be licr lather or her 
grandfather.— MlZ/i argues that power over freemen is cftablilhcd 
from neceffity; but in the prcfeiit inflance no llich neceflity exilfs, as 
infants are n^-fubjeft to any carnal appetite; yet it is veiled in a 
, authority of the facred writings, contrary to w hat 

analogy would fuggeft: — but he alfo lays^tliat a giandfatlicr, not 
being the lame as a father, is not to be included with him. Our 
d'Hidors, on the other hand, allege that the giiardian/lup vehed in a 
father ih in no rclpeft contrary^ but is rather agreeable to analogy; 
beca ife marriage is a point which involves in it many conliderations, 
b th civil and religious; and it is not perfed unlels the parties be equal 
in degree according to the cuftomary acceptation; and this equality 
is not always to be found ; wherefore autho^y is vcflcd in the lather 
to contract his children during their minority,’ Icll an opportunity^ of 
marrying them equally might be lod . — Shnfn argues, that cntrulling 
the power of contrafting marriage to any others than the fatlicr or 
grandhuher would be opprcfiivc upon the clpld, fiiicc it is to be fup- 
poled that no others arc equally iiitcrcfted in its welfare or happincls; 
on which principle it is that kindred of a more diflant degree are not 
empowered to ad with ref| cd to the property of intawts, a matter of 
infinitely lels importance than perfons^ and conlcquently the ads 
of luch, with relped tu the latter, are unlawful a fortior'h — Our doc- 
tors argue, that aifirnty is a caufc of affedion in other relations the 
lame as in the parents, and in whatever degree that may be defedive, 
a provifion is made againft any evil conlequencc, by veiling in the 
child an option of acquielccncc in the match after puberty, which ac- 
quiefccnce is neccllary to conditute its valuIiLy : contrary to the calc 
of ads with refped to property^ becaufc thcle arc capabit of repetition, 
li nee they are done with a view to the acquifituai of gain, which 
cannot be obtained but by fuch repetition; and liieh being the cafe, 
if any lofs (hould happen in the property, it is irreiricvable ; wherefore 
authority to ad in refped to property is ufclefs, unlcfs it be ablolufc; 
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and abfolute authority cannot be eftablithed where therie is any deffe^fc 
The argiuncnt o( S/.>aff'!, in fupport of his Jecond proportion, (to 
wit, “ that this privilege does not appertain to any guardian whatever 
“ with refpert to an infant Siyeeba, although he be her ^father or 
giaiult'ather,”) is, that her becoming a is to be bonfidered as 

endowing her with lufficient underftanding and capa"i^^o a£t j(|d 
judge for herlelf, on account of her being thus accuftomed t ) male 
I'ociety, wherefore the law operates upon this confideratlon, without 
any regard to the abfolute fad of her being endowed with luch a por- 
tion of underftanding or not, as that is a matter which does not 
readily admit of afeertaiument. To this our dodors reply, that the 
infant requires a guardian whofe tendernefs and aftedion muft be nc- 
ccilarily admitted; neither can her acquaintance with the other fex 
be contidcred as endowing her with any additional portion of under- 
ftanding in regard to mankind, without coacupifcencc, w Iiicb, in a 
child, docs not cxift. — It may alfo be further obferved that the pre- 
cept of the prophet already quoted is general and indilcriminate, and 
therefore includes all relations equally; which makes it a lufficient 
anfwcr to Malik and Shafei. 

RRLA i ioiis fbiid In the fame order in point of autliority to con- 
trad minors in marriage as they do in point of inheritance ; hut this 
authority, in the more diftaiit relatives, is fupcrceded by the cxiftence 
of thole of a nearer degree. 


If the marriage of Infants be contraded by the fathers or grand- 
fathers, no option after puberty remains to them ; becaufe the deter- 
mination of parents in this matter cannot be fufpeded to originate in 
linifter motives, as their aftedion for their offspring is undoubted ; 
wherefore the marriage is binding upon the parties, the fame as if they 
had themfelves entered into it after maturity. 


But 
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Bat if the contract fhould have been executed by the authorit y of 
hothers than 'their parents, each is refpedively at Ilberfv, after they o^.tk.n uf ac- 

^ ^ ()u'u ICv'l 

become df age, to chufe whether the marriage fhall be conhrmed or .iticiiuiicrty. 
annulled.— This is according to Haneefa and Moluvmncif. Ahon Voojaj 
maintains that, in this p^fe alfo, no option remains to them, lince he 
to be the liunc as parents. To this Hanctja 
that the more diflant the guardians ihuul in 
their affinity to the parties, the Icfs warm arc their affeclions fuppoied 
to be; whence it is to be apprehended that, in contrafring tlic mar- 
riage, fclf interefi, or fomc other linificr motive, miglit opciatc in 
their minds to the diladvantagc of the infant under tlrcir guardianfhi[), 
an evil which is provided againft by leaving an option to the iniant 
after maturity. — It is to be obferved, liowcver, that this cr.fc, apjdy- 
ing generally to all except the father and grandfatlier, includes the 
mother of the infiint, and alfo theA^dice; becaule the former, ;;s 
being a woman, is deficient in judgment ; and the latter, as a ilrangei', 
in affeClion; and conltqucntly a right of option mulT: be referved to tlie 
infant after maturity. — It is all'o to be remarked that, in difiblving the 
marriao-e, the decree of the Kdzee is a r.cceflary condition in all 
cal'es of option exerted after mirturity: contrary to the rule in the 
exertion of a fimilar right of Option after manumiflion ; that is to fay, 
if a mailer marry ifis female flavc to any perfon, and afterwards eman- 
cipate her, fhe will have a right of option upon her emancipation; if 
fhc plcafe the marriage continues, but if fhe difipprove it is dillolvcd; 
and the decree of the Kazee is not cllcntial toTuch diflblution ; bur 
it is otherwife in the eafe of option after maturity; bccaufc that option 
is referved with a view to guard againft injury to the otlier rights of 
the parties, which might occur in a variety of inftanccs, and which, if 
admitted, (as, if the marriage were abfolute, they muft be,) would 
be calculated to introduce many evils into the naarried ftatc, iince the 
guardian might, for inftance, in executing the contracT:, agree to an 
inadequate dower, or to an unequal match; and as the diflblution ol 
the marriage thus tends to affcdl: other rights, a decree of the Kdzer 
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efleutlal thereto: but, in the cafe 
option after emancipation is intended as a fcc,UJtiiy agisoft 
iniurv to hcrlelf, as the hulband’s power over 
authority, as well as her obligations, m 


her emancipation from llavcry; whence 


||ji^ option 
I wbom 
diflo- 


is reftricled to fmalc (laves only, and does 
the above principle would not apply; and (uch being the ( 
lution of her marriage is to be regarded merely as the removal of a 
hardfliip from herlelf, in w'hich the decree of the K&%te is no way 
neced'ary, fuicc all perlons arc entitled to relieve themfelvcs from 
e\ il. 


Ir the female, thus contraflcd during infancy, be of age when 
the marriage is iirft mentioned to her, and (he upon that occalion 
remain lilent, herlilence, (according ioHaneefa and Mohammed,') is to 
be conftrued into confent; but if (he continue ignorant of the con- 
traft, her right of option is flill referved to her,. until luch time as fhe 
is informed of it, and remain lilent as above. — Mohammed, in this cafe, 
makes it a condition^that the gijl be duly informed of the marriage, 
becaul’e (lie cannot exer? her right of option without a know' ledge of 
that circumftance, as the guardian may effeft the marriage altogether 
unknown to her, and it may confequently happen that fhe never hears 
of it, and of courfe (he would remain exculed (as to her Jilcnce) on the 
ground of ignorance', but he does not make a knowledge of her right 
of option a condition, becaufc that is an inflitute of the law, and 
ignorance is no plea with refpebl to an inflitute of the law, with 
which it is I'uppoled that every perfon ought to be acquainted; the 
cafe is othefwife with a fcrhalc flave, who being employed in the 
fervice of her mafter has no opportunity to obtain any know'ledge of 
the law, wherefore ignorance of this poi»t is a good plea in favour of 
the continuance of her right of option.. 

The right of option in a virgin, after maturity, is done away by 

8 her 
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bul tli^fight of option of a man is not done away by the 
circ^inftaiice, nor until he exprefs his approbation by ivonl or 
fhch tas prelcnting her dower, cohabiting with her, and lo 
ffitftii: .^nd.-inr^e 'mdnner the right of option of the temale after nia- 
C^c where the hulband has enjoyed her before ihe :it- 
is not annulled until (he exprefs her conlcnt or 
difapproiroidn in terms, (as if (he were to fay “ 1 approve,” or, “ 1 
“ difapprove,”) or until her confent be virtually Ihewn by her con- 
dud, in admitting the hulband to carnal connexion, and fo forth. 


The ojftion of maturity of a virgin is not protraded to the end of 
the alTembly * * * § ; but that of a Siyceba, or a youth, is not annulled even 
by the rifing from the afllembly, becaule the option of maturity is 
cdablifhed by diflent, on account of the apprehenilon of tlie e.nds of 
marriage being defeated ; and whatever is edabliflicd by dillent is an- 
nulled by aflent, on account of its advantage being obtained; now rhe 
lilcnce of a virgin is aflent, but not that of a d/j'O'.l'n, ora rw///;; 
wherefore the option of the former is annulled, but not that of the 
two latter: — moreover, a ^’/yeeAfs option of maturity -f has not been 
eflablilhcd by the ad of her bujhandy as is evident; and a circumftancc 
vvliich is not eftablilhed by the ad of the hulband is not reflrided to 
that aflcmbly, lincc that only which is delegated is lo reflrided, as 
fliall be hereafter demonflrated § . contrary to the option of inanu- 
mjjjian, as that is not annulled by flience, but is protraded to the 
end of the afl'embly, and annulled' by the riling from tlie aflcmbly, 
bccaufe the option gf manumilfion is eflablilhed by the ad of the 


* Arab. Majlis., meaning the phace or comp.any in which the may happen to be .it the 
time of her attaining maturity. It is treated of ,it large ellewhcre. Vide Msx. 

t By option of maturity, and option of manumijfion, is meant, option of acqulefeciieo 
after maturity, or after manumiflion. 


f Namely a power of tli-voree. 

§ See Book of Divorce, Chap. III. 
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mafter, namely, enh^nclpation^ and l^ettcr fe bad ' to ' tb«J 

Majhs in this calc, as well as in ttut of a ^womati . Cttdowpd by hef 
hudancl with an option of divorce.. 

-' i .\ iw'iar.itio!! hct'a’ccn a hiifband and wife 

o'no;) is after niatuiity i,, not divorce, from whatever 

^ ir i\'-ay w ‘.in pro,pricty p-rocced from the wife, whereas divorcecannot. 

And lo alio, icparatioii in conlequcnce of option after maiiumillion is^ 
not divorce, tor I he lame region. 


,^’1;'- Ir a pil l who has been contracted in marriage by her guardians, as 

tSf nM:ria|;c already dated, Ihould die before fhe attain maturity, her hufband in- 
ei aitunis. herits of licr : and, in like manner, if a youth fo contraClcd would die 
before he attain maturity, his wife inherits of him; — and fo alfo, if 
either ihould happen to die after maturity, without a reparation havinrr 
taken place; — becaufe the marriage contract was regular and valid ah 
crlgine^ and would remain lb, until diflblved by the diffent of one or 
both of the parties in the event of their arriving at maturity; but this 
being precluded by the demife of one of them, the marrkge continues 
good for ever ; and confequcntly all the mutual privileges eftablilhed 
in the parties by the marriage arc irreverfibly confirmed by the de- 
ceafe of cither of them i—contrary'to the cafe of a marriage contraded 
by an unauthorized perfou, where, if either of the parties were to 
die before aflent being duly expreffed, the other would not inherit ; 
bccaufc, in this cafe, the exiilcncc of the marriage is fiifpcuded upon 
the confent of the parties, and is coiifequeiitly rendered null by the 
demife of either previous to the deckration of their will in it ; whereas, 
in the other cafe, the deceafe of either party, previous to matuilty or 
ieparation, as aforefaid, does not annuli, but rather their mar- 

riao;e* 

o 


Pt'ilons in 
capable of 
A.‘Hng as 


Authority to contrad others in marriage is not veded in a Have, 
an infant j or a lunatic, becaufe fuch perfons, being confidered in law 


as 
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as inpap^e ofaSl^g for rhemfelvcs, are iiiconipctciit to (. xaciE Ru i/ono n 
avlthority'over others, (^fortiori: moreover, ihisauthoritv iu dahlillK,! 
in guardians and others out of tcndenicls to pciibus who, from thou 
fkuation, require. attention and care, (fucli as infants and lunatioo) 
but tfi^ jWtroli.pot fee manifefted by coniniitting the exocntioii i i 
Adr behalf, to perfons of the above defoi iptions. 

An infidel cannot be veflcd with this authoritv u llh rctpefl ti> a 
Mujjulman, male or female, becaufe the word of God fays “Hr. 

“ DOTH NOT ADMIT INFIDELS TO ANY CLAIM UPON BELIEVE Us;’’ 
and, if this authority were vefted in infidels, it would be admitting; 
them to fuch a claim : and hence alfo it is, that the evidence of 
fijcis regarding is not admitted; and, upon the fame prin- 
ciple, that Mujfulmans and infidels cannot inherit of each other. 

An infidel is vefted wdth this authority with refpeft folds children 
who ztc infidels, the word of God liiying “ Infidels may e.xekcisk 
AUTHORITY OVER INFIDELS;” wlieiice it is that the evidence of 
infidels regarding infidels is admitted, and that inheritance obtains among 
them. 

In defedt of paternal relations, authority to contrafl marriage ap- 
pertains to the maternal, (if they be of the fame family or tribe,) 

Inch as the mother, or the maternal uncle or aunt, and all others 
within the prohibited degrees, according to Hancefa, upon a principle 
of benevolence. — Mohammed alleges that this authority is not veiled 
in any except the paternal kindred ; and there is alfo an opinion of 
Jdaneefa on record to this effed. — Of Aim Voofaf two opinions have 
been mentioned; according to that moft generally receivcil, he coin- 
cides 'Hisdx Mohammed: and their arguments on this fubjed are twofold ; 

FIRST, the prophet has declared “ Marriage is (ommitfed to the p.t- 
*'■ ternal kindred," (as was before quoted;) second], v, the ot.gv 
realon for inflituting this authority is, that families may be prcfei ved 
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tmi'.) ImpM'iK r ni cncriiial connexion; and this gwaxd'aver the honour 
of a fanii!\ ia committed to the patern^il rslatlyes, -vvhdic peculiat., 
]ii o\ incr it ia to take care tliat their ftoefc/he not ekippfpcj to any" mean 
or adinixtnrc, i'o as to fubjeft thetn^tto The argu- 

jiuDt of is, that authority to contra£^fl^ji^^^i^itutcd 

out of a la card to the intcrell of the child, which aTulpilij&fttfted 
i)’.' committiii"; it to [)crrons whole relation to the infant is fo near as to 
lender them intcrclled in its W'clfirc. 

If the Mdio!u (d* aii iirftnt female flavc, having emancipated 
her, flioulil contrad her in marriage, it is lawful, although fhc 
liavc relations within the prohibited degrees upon the fpot, provided 
there be not among them any relations of the paternal deferip- 
tioii, becaufe the Mavula Hands as a paternal relation with rcfpecl 
to her. 


Where perfons are deftitute df any natural guardian, the autho- 
rity of contracting them in marriage is veiled in the Imam or the Ahi- 
etr ; becaufe the prophet has, in his precepts, declared “ Perfons being 

“ dejlitute of guardians have a guardian in the SultanP 

#•* 

If tlie parents, or other frit natural guardians of an infint, ihould 
be removed to I'uch a diitance as is termed Gheebat-Moonkatat , it is in 
that cafe lawful f )r the guardian next in degree to contrail the infant 
in marriage . — Ziffer and Shafe'i allege that it is not lawful, becaufe 
this authority is veiled in the firft guardian as a rights in order that 
tlic family may be preferved from the lhame occafioncd by the infant 
forming a degrading connexion ; and this being a pofitlve right y cannot 
be annulled by the abfence of the party, as the law docs not admit 
abfence to be dcilniilive of a right \ and hence it- is that if the abfent 
guardian were to contrail the infuit in marriage on the fpot where he 

* Meaning the emandpilor. For a full definition of this term, fee the Emancipailoit 
^ Slava, 

may 
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may at that period happen to be, it is lawful ; moreover, a relation 
of a more diltaiit degree is not veiled with authority in tlic exillcncc of 
a nearer relative, lince the morediftant is precluded by the nearer.— 

The argument of d«r dodlors is that authority to contrad minors in 
marriage is ipftituf# out of regard to their intcrert, as was already 
noticed; whetife it is that this authority is not admitted over any, 
excepting fuch as are incapable of paying the ncccllary attention to 
their own intcreft; and this regard is not manifcllcd in committing 
the bufmefs of marriage to the nearer guardian, who is abfent, as 
from the exertion of his prudence or good fenfe no advantage can, in 
that tituation, be eafily derived; the authority, therefore, in tlii, 

calc, devolves to the guardian next in degree who is prefent ; 

moreover, as; in cafe the fird guardian were to die, or to bccomc 
infinc, the authority would devolve to the next in degree, fo docs it 
likevvife in the prefent cafe. And with refped to what Ziffer and 
Shafe'i have advanced, that if the abfent guardian were to contrad 
“ tile infant in marriage on the fpot where he may at that period 
“ happen to be, it is lawful,” — the aflertion is not admitted; but 
even granting this, it is Hill to be obferved, that although tlie more 
diHant guardian be further removed from the infant in point of con- 
fanguiiiity, yet, being upon the fpot, he is enabled to tranlad for the 
latter, with the advantage of immediate and local knowledge ; and 
vice verfa of the other guardians. Thus they Hand upon an equal 
footing with refpeifl to authority ; and whoever of tliem may enter 
into a contrail of marriage on behalf of the infant, the lame holds 
good, and is not liable to be fet afide. — By the abfence termed Gheebat- 
Moonkalat, is to be underllood the guardian being removed to a city 
out of the track of the caravans, or which is not vilited by the caravan 
more than once in every year; fome, however, have defined it to 
iignify any diftance amounting to three days journey. 

If a lunatic woman have two guardians, one her fon and the other 
her father, the aiKhority of dilpoling of lier in marriage refls with a km.'nic v^u- 
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tlK' former and not with the latter, according lo 
] hnfif. Mo/hiii/metf fays that the fajther is her guardian m this refpeQ;,- 
.is feeling a more lively intereft in l^p’^than th^fpn.-^The-arguniettt 
oi' the two r./Jers is that a fon is- pric^ to all ‘OtSws .cf the parental 
kindred ; and the right of giiardianthip goes fty ti|^C^j^^;^^tiopity, in 
[ircfcrcncc to affeftion; thus any paternal kinfman aS tbe fon of 
the father’s brother, for inftauce,) is in this refpe£l: prior to the ma- 
tc'nial grandfather, although the natural afFcdion of the latter be ad- 
mitted to be the ftrongcfl:. 


SECTION. 

0/KafAt, or Eqjjality. 

Kafat, in its literal fenfc, means equality. — In the language of 
the law it fgnifics the dquality of a man with a woman, in the feveral 
particulars which (hall be immediately fpecified. 

In marriage regard is had to equality, becaufe the prophet has 
commanded, faying, “ iCake yc care that none eontrahi women in mar- 
“ riage but their proper guardians, and that they he not Jo contraded 
“ but with their equals-, and alfo, becaufe the dcfirable ends of .mar- 
riage, fuch as cohabitation, fodety, and frienddhp, cannot be com- 
pletely enjoyed excepting by perfons who are each others equals, (ac- 
cording to the cuftomary eftimation of equality,) as a woman of high 
rank and family would abhor fociety and cohabitation with a mean 
man ; it is rcquifite, therefore, that regard be had to equality with 
refped to the hulband ; that is to fay, that the hufband be the equal 
of his wife; but it is not neceflfary that the wife be the equal of the 
hufband, fiuec men are not degraded by cohabitation with women 
who are their inferiors. — It is proper to oloferve, in this place, that one 
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reafeit fiar a^fttenduig to equality in marriage is, that r(tgarcl is liad to 
that circumftince in confirming a marriago and cftahlilhing its vali- 
*dity; for if a woman fhould ij^tch hcrfelf to a man who is her in- 
ferior, l!wf guarefians have a rigjht to feparate them, fo as to rcmo\c; 
the difhonour they mighft otherwife fuifaia by it. 

Rqi/atjty is regarded with rcQxrft to lineage, this being a fniirce m p inf n! 
of diilinfl'ion among mankind ; thus it is laid a Kooraijh ir, the csjiial ^ 

‘‘ of a Koorai/h t\\n)\v^ijwt all their tribes;” that is to lav, there is 
no pre-eminence among them, between and Tfuv- 

nices or A(kvecs\ and irr like manner they lay, an Arab is the equal 
“ of an Arab A — This fentiment originates in a precept of the prophet 
to this effeft; and hence it is evident that there is no pre-eminence 
conlidered among the Kooraijh tribes : and with refpeft to what [)nhn 
7k/b/)<7w;/;fv/ has advanced, that pre-eminence is not reganbed among 
the Kooraisji tribes or families^ excepting u'here the fame is noto- 
‘‘ riousj Juch as the honfe oj the Khai.ifs,” his intention in this ex- 
ception was merely to (hew that regard fhould be had to pre-eminence 
in that particular houfe, out of refpeft to the KhihiJ'et^ and in order 
to fupprefs rebellion or dilalfedion ; and not to fay lliat an original 
c(]uality does not exift throughout. The Kooraijhes are the defeendants 
of Nazir foil oi Kandan^ as is univcrfilly known. — Ibn-Ilijr has laid 
that the Koorajhees are defeended of Kihr the foil of Mahk. The 
term Kooraijh is a diminutive of Kurjh^ which means a body of people, 
or congregation; and this appellation was originally applied to them, 
becaule they were aecuftomed to trade through ctlfcrent cities and 
countries, and after' being thus fcattered, ufed to rc-aflemble at Mecca, 

The Arabs are thofe who derive their defeent from a ftock anterior to 
Nazir, or (according to Ibn-Hijr) anterior to Kibr, 

The Binno Bahala tribe arc ndt the equals of Arabs of any other 
defeription whatfbever, they being notorious throughout Arabia for 
3 every 
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every fpecies of vice; and none of thofe bef(3te’tni?fltioiicd 

ai upon an equality with thcmfelves. . • - ’ * ' '' 

MAw.tr.EKs, that is to liiy, who are tteither Kdoraijhees 

nor /Ifciki, arc the equals of each other thro^ghojatj regard not beiilg 
had among them to lineage^ but to I/ldm. — Th ns family 

have been MuJJulmans for two or more generations is the equal of one 
(lefccnded of Mujfuhnan anceftors ; — but one who has himfelf em- 
braced the faith, or he and his father only, is not the equal of an 
J/im whole father and grandfather were MuJJuImans ; becaulc a family 
is not eftablilhed under any particular denomination (fuch as Mujful- 
7nan, for inftance,) by a retrofped Ihort of the grandfather. — This is 
the dodrinc of Haneefa and Mohammed, Ahoo Toofaf fays that an Ajim 
w'hofc father is a Muffutman is the equal of a woman whofe father and 
grandfather arc MuJJ’ulmans. 

An Ajim wlio is the firft of his family profcHing the faith is not the 
equal of a woman whofe father is a Mujfulman. 

Equality in point of freedom is the fame as in point of IfldiHy in all 
the circumftances above recited, becaufe bondage is an eft'ed of 
infidelity, and the properties of meannefs and turpitude are therein 
found. 

Regard is to be had to equality in piety and virtue, according to 
Haneefa and Aboo Toofaf \ and this is approved, bccaufe virtue is one 
of the firft principles of fuperiority, and a w'oman derives a degree of 
fcandal and lhame from the profligacy of her hultand, beyond what Ihe 
fuftains even from that of her kindred, — Mohammed alleges that pofitive 
equality in point of virtue is not to be regarded, as that is conneded 
with religion, to which rules regarding mere worldly matters do not 
apply, excepting where the party, by any bafe or degrading mifeondud, 

(fuch 
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(fuch 3is' a niaii expofing hirnfelf naked and intoMcatcd m tlio public 
ftreet, atidfo forth,) may have incurred derifion and contcni[)t. 


■ E(iyALlTy is to be regai^ded with rclpccl to property, by wliicli 
i^s Un^|f^«&od a n^n being poflefTcd of a fufficiency to dilcliargc the 
dower ^ind provide maintenance; becaufc if he be unable to do both, 
or either, of thefe, he is not the equal of any woman ; as the dower 
is a confideration for the carnal ufc of the woman, the payment of 
wljich is necefl'ary of courfe; and upon the provilion of a fupport to 
the wife depends the permanency of the matrimonial connexion; and 
this is therefore indifpenfahle a fortiori. — This, according to Ibmc, is 
found in the ability to lupport a w'ife for one month only; hut others 
fiy for a year. By a man pofl'cfiing fufficient to enable him to dil - 
charge the dower, is underftood his ability to pay down that pro- 
portion of it which it is cuftomary to give immediately upon the mai - 
riage, and which is termed Modjil, or prompt-, the remainder, 
termed the Mowjd, or deferred, it is not ufual to pay until a future 
lealon ; and hence it is that the ability to pay that part of the tlower 
is not made a condition. — Aboo Toofaf teaches that regard is to be 
had only to the man’s ability to fupport his wife, and not to the dif- 
charge of the dower, becaulc the latter is of a nature to admit of delay 
in the payment, but not the former; and a man is fuppofed to be 
lufficiently enabled to pay the dower where his father is in good cir- 
cumflances. According to the doblrine of Planeefi and Mohammed, 
however, the fortune of the man is to be conlidercd in general, 
(without regard to any particular ability,) infomuch that a man who 
may even be qualified both to pay the dower and to provide fubfilfence, 
yet may not be held the equal of a woman pollellcd of a large pro- 
perty; fince men confider wealth as conferring fuperiority, and poverty 
as inducing contempt. Aboo Toofaf, on the other hand, maintains 
that wealth is not to be regarded in this refpefl, fince it is not a thing 
of a ftable or permanent nature, as property may be acquired in the 
morning and loft before night, 

VoL. I. Q Equality 
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Equality Is to he regarded in or profej^on, accordbig to 
Ahoo Ywjaf \\\\\ There are two opinions Yecorded of 

Hancefa upon this point; and there is alfo an opuiion relate of 
Tooftij\ that the profeflion is not to be-’regarded, uolefs where it is of 
fuch a degrading nature as to oppofe an unfuiTOOOntableti!^e6lfen% 
fuch for inftance as barbtTS, weavers, tanners, of other iii)W^:cr8 in 
leather, and fcavengers, who are not tire equals of merchants per- 
tumers, druggifts, or bankers. — The principle upon which regard is 
to be had to trade or profelhon is, that men aflume to themfeUies a 
certain confequence from the refpedability of their callings , whereas 
a degree of contempt is annexed to them on account of thfl'meannefs 
thereof. — But a reafon, on the other hand, u'hy trade or profehioii 
(hould not be regarded is, that thefe arc not abjolute upon a man, 
fince he is at liberty to leave a mean profelhon for one of a more 
honourable nature. 


Cdfc of a 
woman con* 
tratding her- 
felf on an in- 
ad (.quate 
dower, 


If a woman contrafl herfelf in mainiage, confenting to receive a 
dower of much fmaller value than her proper dower*, the guardians 
have a right to oppofe it, until her hulhand Ihall agree cither to give 
her a complete proper dower, or to feparate from him. — This is ac- 
cording to Haneeja . — The two difciples maintain that the guardians 
are not poflefled of any fuch authority ; and their argument is, that 
whatever the dower may be above ten Dirms is the right of the 
woman, and no perfon is to be oppofed in relinquilhing that which 
is her own; as where a woman, for inflaace, chufes to relinquilh a 
part of the dower, after the amount of it has been fpecifically ftipu- 
lated. — To this Hatieefa rephes, that the guardians aflume a certain 
degree of rcfpedl; and conlidcration from the magnitude of the dower ; 
and its fmallnefs is an occafion of fliajne to- them; wherefore re- 
gard is had to that, as well as to equality: contrary to the cafe of a 
woman relinquilhing her claim to any part of her dower after it has 


* The nature of the proper dower is fully explained in the next chapter, 


been. 
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bceili fpwtfically ftipulated, becaufe nodifgracc tails upon the guanhaiv- 
from fuch dereU(5iiou. . 

lEa father Ihould contraA in marriage his infant dauglitcr, agicc - Cak ni .i la 
;^^to,«',yery inadequate dower ; or, if he tlioiild coatrad his intant i'’y 
fon,' enj-asine: for an extravagant dower, yet this is legal and valid child on .niii- 
with relpe£t to them. — This, however, is not lawful to any except- dower, 
ing a father or grandfather, according to all the doctors. — 'fhe two 
diibiples have faid that diminution or excels in the dower is illegal 
only where it is very apparent ; that is to fay, a contract of marriage, 
involving any very difproportionatc excels or dchcicncy ot dower, is 
not held by them to be legal; bccaulc the authority of a father or 
grandfather to contract inhints in mamage is founded upon the lup- 
polition of tliclr regard for the iiitcrcfl of thofc iiifiints, and therefore, 
where this regard docs not appear, the contract is null; and in .igrce- 
ing fora dejicie7it dower on behalf of a female infant, or for an cs- 
cclfivc one on behalf of a male, no regard to their intercil whatever 
is manifefted. — Similar to this is a cafe of piirchafc or laic ; tliat is to 
fay, if a guardian were, on behalf of an infant, to fell a thing for lets 
than its value, or to buy a thing for more tlian it is worth, at an 
cxccflivc difproportion, fuch file or piirchafc would be invalid ; and 
fo alfo in marriage and hence it is that no perfon is empowered, 
with relpebl to deficient or exceffive dowers, excepting a father oi 
grandfiither. — I'o this Hanecfa replies, that the law here refts folelv 
vipoii whatever aftbrds an argument of teiidcrncfs for the infant, and 
"Jiat is found in ncarnels of affinity; and in marriage there arc many 
confiderations of more weight and moment than the dower, whereas, 
in tranfablions which concern property^ that only is a conlidcration ; 
and where that which is the end appears to be defeated, their autho- 
rity is done away. — But with refpebl to others than the fiithcr and 
grandfather, no regard is had to affinity as an argument of tendernef 
in the prefent cafe, fince that exiftsin them in a fmaller degree. 

h 
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A father niav 
CDniridf his 
inhint child 
to a Have. 


If a nvaii contraft his infant daughter to a flave, Or his 
to a female Have, it is lawful. — The conipiler of the-jy^<jl^« obferves 
that this is according to Haneefa, who argttes that the father’s neglsft 
of equality in this inftance muft be fuppofed to arife from fome 
coiifiderations of greater weight, wherefore tht^plid contra^d^B^^ 
riage is lawful; but if it Ihoiild appear that the parent- has adc^p^ti&ch 
a match without any view to a particular advantage, the contrafl is in 
that cafe null : aird the two Elders coincide with Haneefa in this 
opinion. — According to the two difciplcs the contrad is illegal, be- 
caufe it involves a twofold difadvantage with refpeft to the infant; — • 
a want of equality in the firft inftance; and fecondly, a want of re- 
fidence, as a (lave cannot be or remain any where but with the owner’s 
confent. 


SECTION. 

Of a Power of Agency to contradl Marriage. 

Agents ill Agents in matrimony are perfons cmployJd and authorized by- 

nia^iage.and parties conccmed to enter into contrads of marriage on their 

their powers. a ^ 

behalf ; and the power fo delegated is termed lVikaIit-ba~Nikkab. 

It is lawful for a nephew to contrad the daughter of his 
uncle in marriage with himfdf . — Ziffer alleges that this is un- 
lawful. 

Tr a woman give authority to a man to contrad her in marriage 
with himfelf, and he accordingly execute the contrad in the prefcnce 
of two witnefles, it is lawful. Ziffer and Shafei affirm that this is 
illegal, becaufe no perfon is competent to transfer and make himfelf 

the 
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the jwoprietor of that which is transferred ; as in a call- of /,//<■, for 
inftancc, where, if the proprietor conftitute a pcrfon his agent of fale 
with reipeS to any particular property, and the agent fell the fame to 
hwofelf, both the agency and the falc are void, no man being com- 
piKfitW'aa as the teansferrer of property, and to become himiclf the 
that property. — Shafei^ however^ aHeges that a guardian 
^ may lawfully contra£l his ward to himftlf on the plea of ncce[JU k, lincc, 
if he were not allowed this privilege, ihe might never be married ; but 
a mere agent has no fuch pica, becaiile in this cafe her guardian will 
contrad her*. — Our doftors, on the other hand, argue that an agent 
in matrimony is merely a negotiator^ and the obligations ot tliceontiact 
do not, in any refpeft, affect the contraftoi of a marriage; neither 
would any objedlions which may ari lb apply to the fimple negotiation, 
but to the rights and obligations which it involves : contrary to the 
cafe of fale^ as cited by Ziffer and Shafeij becaufe there the agent ap- 
pears to be abling not \WQxdy zs a ntgotiato)\ but all'o as a pnnripal, 
in the contrabl of falc, and is confcquently affbvftcd by its obligations. 

It may be remarked in this place, that as the contrablor of a marriage 
is merely a negotiator^ fo where a perfoiv becomes empowered to coii- 
trabl on both Tides, his Tingle declaration “ I have contrai^lcd” com- 
prehends both the declaration and the acceptance, and confctiuently 
there is in this inftance no occaiioa for two feparate ientcuccs t* 

Cafes of a 
contr n cxc* 
cuted by an 
unauthorized 
pcrion. 

In the lame manner, if a man contravib a woman in marriage 

O 

without her knowledge in the prefence of two witnefles, or if a 

* This proceeds upon a fuppofition that the guardian is not within the prohibited de- 
grees, and that no other proper perfon offers, 
t See the beginning of this Book, 


If a man fhould contract in joftarriage the flaveof another w ithout 
the owner’s conTent, the validity of the deed is fuTjiciuIcd u[X)n the 
will of the Owner : if he approve, it is lawful ; if he dilapprovc, it 
is- null. 


waimaiF 
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woman contra^^ a man in marriage without his confent, tho vaKditjr 
is rurpcaclcd upon the fame circumftance^ — ^This is an opinion of our 
cloiftors ; bccaufe they hold that m a cafe of a contrail: entered iixto by 
a Fir.ooIci\ or unauthorized perfon, and to which ther*e 
perion \\'ho has a right to aflent, the fime as a compj^fc 
tracl, the validity of which is fufpended upon that perfon’s jppjfoba^ 
tion . — Sbafei maintains that all acts whatever of a Fazoolee are null ; 
hecaule the ufc of acontraft is for the purpofeof eftabliihing its effed, 
like that of fa!c^ for inftance, which is ufed for the purpofc of cjda- 
blifhing a right of property, and that of marriage^ for the purpofe of 
cftablilhing a riglit of enjoyment; and a Fazoolee is incapable of 
eftabliihing the ctl'ccl, on account of his want of authority ; wherefore 
the acl ot the Fazoolee is nugatory. — The argument of pur doftors is, 
that the foundation of the contrad, namely, declaration and acceptance, 
has proceeded from a competent perlbii, (that is, from one who is 
fane and adult,) and has reference to its proper fubjed ; neither can 
any injury be fuflaincd if the contrad be executed, inafmuch as there 
cxills, in refped to it, a perfon who has a right of aflent, and who, 
if he think proper, will fignify fuch aflent, and give the contrad 
force; or, if otherwile, will rejed it: and in reply to what is urged 
by Sbafei, obferve that the effed of a contrad is fometimes defer- 
red to a period fubfequent to the time or date of the contrad ; as in a 
contrad of fale under a'condition of option, where pofleflion is deferred 
until fuch time as the condition of opfioii drops. 

If an unauthorized perfon fiy to two perfons Be ye witnefs 
“ that I have married fuch a woman who is abfent;” mid afterwards 
the woman fliould hear of it, and confent, yet the marriage is void: 
but if, on the unauthorized perfon fpeaking as above, a third perfon 
were to lay I have married that woman to that man,’^ and the 
woman on hearing of it fliould confent, the marriage is lawful. And, 
in like manner, if a woraaii fliould fay “ Be ye witnefs that 1 have 
coiitraded myfelf to fuch a man who is abfent,” and the man 
I Ihould 
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fhould afterwni;ids hcM’ of it and confent, the marriage would notwlth- 
ftanding' beVoid ; but if, on the woman thus ipcaking, a bvllaudcr 
':W6re to fay, Be ye witaefs that I give confent on behalf of iueli a 
and the man, on hearing of it, ihould give his confent, 
H^mai^ge is validi ’ This is the dodlrinc of Ihmeefa, Ahoo TooJaJ 
alleges that if a woman were to fay ‘‘ ] have coiitraftccl inylcli to 
fuch a man,” (he being abfent,) and the man, on afterwards re- 
ceiving intelligence of this, were to declare his aflcnt, the marriage 
is valid. In fhort, according to Haneefa and Mohammed^ one perion 
is not competent to zS: as a Fazooke in a conrraft of marriage, either 
on behalf of both parties, or as a Fazoo/cc on one fide, and a prine!]):il 
.on the other; whereas holds a contrary opinion. Ihit, if 

two unauthorized pcrions enter into a contrail of marriage on behalf of 
both parties, — that is to fay, one on the part of the man, and the other 
on that of the woman, — or, if the perfons enter into fuch a contra^d, 
one as a Fazoo/cc^ and the other as a principal, — it is lawful, with our 
doctors {^^atieefa^ Mohammed^ and Aboo I'oofajf) The argument of 
Ahoo Toofaj\ in the cafe before Aated, is that one perfbn may in mar- 
riage Hand as two, and* the declaration of that perfon may be coiifi- 
dcred as two declarations *, (whence it is that If one perion be au- 
thorifed by both parties, the marriage is effeblcd by his iingle decla- 
ration ;) and, in the cafe of an unauthorized perfoti, the only difference 
is, that the validity of the contrabl fcmains fufpended upon tlic ulti- 
mate confent of the parties, as in a cafe of Khoola^ where, if a man 
were to declare that he had repudiated his wife by the form of 
Khoola for futh a con li deration,” (the wife being abfent,) and flic 
were afterwards to receive intelligence of this, and to aflent, the 
Khoola is lawful ; and fo alfo, in a cafe of divorce or of inaiiumijfton^ 
where, if a man were to declare that he had divorced his wife for one 
thoufand Dirrns^ ((he being abfent,) and intelligence of this reach 
her, and flie confent, — or, if a man declare that ‘‘ he has emancipated 

* That is to fay, as the profofctl and the acceptance^ or, in other words, “ as the 
“ declaration and the confent,^' 

fuch 



Cafes of the 
matrimonial 
agentexceed- 
ing or ailing 
contrary to 
Kis commif- 
fion. 


fuch aa one, liis Have, for a rccompcnfe of one thoufand 
(the Have bciii;^ abfent,) and the latter, hearing of this,* aflibnt, the 
proceeding is lawful. — ^To this Haneefa and Mohammed reply thatf in 
the cale before recited, the declaration of the^ imauthorizedl^l^, 
J have coiitrafted fuch a woman to fuch a. man,” 
married fuch a woman,” amounts to a contraft on one -part only, 
which is not valid, wherefore the legality of it is not lufpended upon 
the conlent ut the parties, as its completion refts on the reply, which 
is not approved, uiilefs it proceed from a perfon prefent in the aflembly 
or company where the contrad is made, and during the continuance 
of that company ; and, like a fale, it is incapable of being protraded 
to any period beyond that aflembly : but where a perfon, on the con- 
trary, ads on the authority of both parties, the contrad is valid, bc- 
caiiie here his declaration applies equally to both; and where the 
coutrad is entered into by two unauthorized perfons, (ading for, or, 
as it were, reprefentin^ the refpedive parties,) it is complete, as it here 
poflefles all the eflential properties of a contrad ; and fo alfo in cafes 
of Khoola^ or of divorce, or manumiflion for a compenfation, (as cited 
by Aboo Toofi^y) becaufe in fuch inltaiices the declaration Hands as a 
conJitional vo%v on the part of the hulband or the mafler, fo as to be 
binding upon him, and from which he cannot with propriety retrad; 
and hence the engagement is completed Iblely by him. 

• 

If a mail commifiion another, as his agent, to procure him a wife, 
and the agent Ihould contrad him to two women, by one declaration*, 
his marriage is not. valid with either, ’for, being unlawful with both, 
on account of its contradiding the tenor of the commiflion with 
which he was charged, and uneftabliflred with either, on account 
of unfpecified frkrily, a iepai-ation from both muft ueceffarily 
cnfuc. 


* That is to fay, by one ettiraS. 



, as his agent, to conti-.K^ him in 

ntlarriaj^ to a woman, and the agent flioukl contraifl him to a female 
(lave 'th^ prbperty of fome third perfon, it is valid, (according to 
^ becaufe here the agent appears to have affed in Arid con- 

with the tenor of his commiiiion, as the term v-mum is gene- 
Im, applying equally to the whole lex, to Oaves as well as to othei's; 
nor can-therc be any doubt, iince the cafe fuppt)fes the Have to he the 
property, not of the agent, but of lome third perfon; — neither is 
there any impropriety in it, as the calc luppol'es the authorizer not to 
be previoully married to a free woman. — 1 he two dilciplcs allege that 
a marriage thus made by an agent is illegal, unlefs it be contraded 
with a woman who is the equal of the conOituent; becaufe, by the, 
term woman, generally exprefled, is to be underdood Inch as it is cuf- 
tomary to wed, and men commonly marry their erjualr, the term 
woman, therefore, thus indetinitely exprefled, means Inch a woman 
as it is ufual for fuch a man to marry. — To this Aim Hanceja replies, 
that in cuftom there is an indefinite latitude, it being common for 
men, even of conliderable rank, fo marry female Haves, as well as free 
women who are tlieir equals; and fuch being the calc, the agent is 
not reftrided to any particular dclcription of women, as the term 
woman mud be taken generally: and even admitting that cudom docs 
thus prevail in marriage, it may be replied that cudom is of two dif- 
ferent dcicriptions, one applying to words, (as JDaha, for inllance, a 
term applying to beads in general, but which cudom liath redrided 
io a horjki) and the other to adiions, (fuch, for indance, as men 
clothing themfelves in new garments on the fedivalof 11/;) now, in 
the prefent cafe, cudom applies to fadls, and not to terms, there- 
fore does not admit the condrudion of being redridive. — It will 
hereafter be Ihewn, in treating of Agency, that the two dodors regard 
equality, in the prefent cafe, upon another principle, to wit, that a 
man not being nccellitated to marry any woman, of courfc his dcfire of 
being, married by an agent relates only to a woman w'ho is his equal. 
VoL.I. R CHAP 
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CHAP. nr. 

Of the Mihr^ or Dower.- 

A MARRIAGE is valid, although no mention be made of the dower 
by the con trading parties, becaufe the term Nikkah^ in its literal 
fenfe, fignifies a contra£i of unton^ which is fully accompliflied by the 
jundion of a man and woman; moreover, the*'payment of dower is 
enjoined by the law, merely as a token of refped for its objed (the 
woman,) wherefore the mention of it is not abfolutely eflential to the 
validity of a marriage : — and, for the fame realon, a marriage is allb 
valid, although the man were to engage in the contrad on the fpccial 
condition that there Ihould be no dower : but this is contrary to the 
dodrinc of Malik. 

TenO/rwj The fmalleft dower is ten Dirms-^. — Shafei fays that whatever 
kgal dower, fum may be lawful as the price of a commodity in purchale and I'ale, 
is lawful as a dower,,v becaufe the dower is the right of the woman,, 
and confeq^uently it mull depend upon herfelf to determine tl^ amount 
of it. The arguments of our dodors in this cafe are twofold ; first, 
a precept of the prophet, which exprelsly declares ‘‘ fhere is no dower 
‘‘ under ten Dirms;” secondly, the law enjoins a dower with a. 

♦ The value of the Dhm is very uncertain. Ten Dirms^ according to one account, 
make about fix (hillings and eightpence fterling. 


Mnrri:igc 
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view to marwfeft tcfpeQ: for the wife, wherefore it mull; be fixed, in 
its fitjalleft. degree, at fuch a fum as may be refpcdable; and this if 
that being the lowell: amount of a theft inducing the 
cf amputation of a luiib, wiiich fliews that fuch 
lum is the leaft thaj can be regarded in an important or iclpc<^dablc 
light. 


4 Z;( 


If a man aflign, as a dower, a fum under tenD/>;;;f, yet his wife Cafeof'a 
fhall receive the whole ten 7)/mx, according to our dodors . — ZIpr 
alleges that flic fliall receive 'a Mi/jr-AIi/Jy or proper dower; bccaul'e 
where the fum fpeclhed is fo fmall as not to bear the conflrudlon of a 
dower, it is the lame as if none whatever had been named. — The 
argument of our dodors is, that the impropriety of naming or flipii- 
lating fo fmall a fum is on account of the injundion of the law, winch 
cannot be fulfilled with Icfs than ten Dirms^ and the woman will 
certainly be fatisfied with ten I)irms^ as flic liad agreed to acccj)t of 
Icfs than ten : neither is it proper to take an example, in tliis calc, from 
that in which no dower whatever has been named, becaufe it may 
fometimes happen that a woman may grant the right of poflcHioa 
wfithout any return, and out of pure love; but no woman will agree 
to a trifling return. And here, if the hulband were to divorce the 
wife before coiifummation, her due on account of the dower is five 
DirniSj according to our three dodors. Ziffer holds that flic is in this 
cafe entitled only to a Matdtj or prefent, the fame as w'ould be due 
where no dower had been named, — ^Thc meaning of the term Matdi 
fliall be hereafter fully explained. ' 


% 


If a perfon fpecify a dower of ten or more Dirms^ and fliould 
afterwards confummate his marriage, or be removed by death, his 
wife, in either cafe, has a claim to the whole of the dower fpccificd, 
becaufe, by confummationy the delivery of the return for the dower, 

R 2 namely, 
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namely, the Booza^ ov zvoman s perfon^^ is cftablifhcd, 
is confirmed the right to the confidemtipn, namely, the dower; 
and, on the other hand, by the deceafe of the .buftandihe marriage 
is rendered complete, and every thing becomes eftahSmed^ and 
firmed by its completion, and confequcntly is fo with refpeft to all ns ’ 
cfFcels* 

If the luifhand, in the cafe now ftated, were to divorce his wife 
before confummatlon, ov Khakvat Saheeh'f^ fhc, in this cafe, receives 
half her fpecified dower; God having commanded, faying, If ye 

‘‘ DIVORCE THEM BEFORE YE HAVE TOUCHED THEM, AND HAVE 

ALREADY SETTLED A DOWER ON THEM, YE SHALL PAY THEM 

ONE HALF OF WHAT YE HAVE SETTLED.” 

Objection. — It would here appear that the whole dower fliould 
of right drop, becaule the objcdl of the contradl reverts to the woman 
untouched, the fame as in fale, where the whole price drops, if the 
buyer and feller break olF the contra(5l. 

Reply.— There are two analogical conclufions applicable to this 
fubjed; first, what is recited in the above objedion ; secondly, 
it would appear that the whole dower is due, becaufe the hufband did 
not make ufc of his pofliflion, but fullered it to pafs fjom him un- 
touched of his own choice ; as in fale, where the whole price of a 
purchafe is due, if the puixhafer fuffer the goods to perilh in the 
hands of the feller ; and thefe two conclufions dlredly coutradiding 
each other, they are both abandoned, and we adhere to the facred text 
as above. — This cafe fiippofes the divorce to take place before Khcd^ 
or retirement, becaufe that with a wife is held, by our 
dodors, to amount to carnal knowledge, as^ihall be hereafter ex,-* 
plained. 

* Literally, Geniiale arvum Mulieris, 

-t Retirement, folus cum fola^ where there is no legal or natural impediment to the- 
^ommiifion of the carnal a«Sl. It is elfcwhcrc tranflated cmplctt utlrcment, 

ir 
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If a^niaii rtiarry a woman without fpecifjing any do^^■cr, or on 
the exprefs ftipulation that fhc (hall not ha\'c a clow ci', and he cltlier 
have carnal epon^xion with her, or die, (he is in that caJc entitled to 
proper dower. — Spnjm alleges that w licrc the hut- 
banodies, nothing whatever remains due : but many of lii-> dilci|'Ics 
and followers admit that the woman’s proper dower is due in call of 
carnal connexion. — Thu argument of Shcijei is that the dower is piirelv 
a right of tlia woman ; whence it is in her pow er to rchnquiili ir ,/ 
priori, for the fame real'on as (he is at liberty to remit it aitei wards. 
To thi? our dortors reply that in the dower arc involved riglits c'f tlm e 
diftcrent dclcriptions ; the first, the right of the law, whicli is th.it 
it (hall not contilf of Id's than tea Dinns, (as has been already laid;) 
the stccoNi), the ridit of the guardians, which i's that it lliall ncT he 
fliort of the womm s proper dower; and the third, the nglitof the 
woman, w hich is that it lhall become her property. Now the right 
of the /aiv and the ridit of the {guardians are to be regarded in the 
execution of the contrad", but not its continuance \ conlct|ucnlly, in 
the continuance, the dower is the right of the vvon:an Iblcly; and 
hence it is that die is empowered to give it up or rclin(|uiih it in the 
ermtinuance of the contrail, but not a priori. 

If, a man marry a woman without any fpeclficatlon of a dower, or 
on condition of there being no dower, and divorce her before carnal 
connexion, the woman in this cafe receives a orprefent; — 

God having commanded, faying, ‘i, Give her a present, aorE 

RICH ACCORDING TO HIS WEALTH, AND THE POOR ACC ORDING 
TO HIS povp:rtV thus a preferit is incumbent upon the hiill^aiul, 
on the authorky eff the facred writings : — but this is contrary to the 
doftrine of Mdltk . — The Maldl^ or prefent, here mentiraied, is to 
confift of three pieces of drefs, compoledof fuch materials as are fuit- 
able to the woman to whom it is given; and thefc are, tlie Dirra^ or 
fhift ; the Kboonuir^ or veil ; and the Mulbaffct^ or outer garment. 
The quantity is determined at three pieces cT drefs, on the authority 

of 
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of Aviha and Ihn Ahhas. — From the reftriftion of the to fuch 

materials as are fuitablc to the woman, it would appear that, in the 
adjurtment, regard fhoiild be had to the woman's aiid condition, 
(and fuch is t^c doddrinc oi%oorokhee^) becaufe It is a fort^f 
tute for the woman’s^r^/>i^r dower: — but the more approved dodlrlne 
on this point is, that regard be had folcly to the ftatc and condition of 
the hujhandy becauie of the words of the facred text before quoted, 

— The rich according to his wOealth, and the poor ac- 
“ CORDING TO Ills POVERTY,'’ — It IS to be remarked, that the pre- 
fent muft not exceed in value one half of the woman’s ^re/erTlower, 
nor be worth lefs than five Dirms: the fame is recorded iii the 
Mabfoot, 

If a man many a woman withoutmaming any dower, and the 
parties fhould afterwards agree to a dower, and fpecify its amount, 
Inch dower goes to the woman, if the hufband cither confiimmatc 
the marriage or die; but if he divorce her before confuinmation, flic 
receives only a prefent With Ahoo Toofaf fhe, in this cafe, re- 
ceives one half of the dower fpccified, (and fuch alfo is the opinion of 
Shajei^') becaufe here the dower has been made obligatory and fpecifi- 
cally determined, and confequently one half is due, according to the 
words of the text, Ye shall pay them one half of what ye 
‘‘ HAVE SETTLED.” The argument of our doftors is that, in the 
prefent cafe, the fpecification of 'the dower identifies a thing which 
was due on account of the cofttrad, to wit, the woman’s proper 
dower; and as this is incapable of fubdivifion, confequently that which 
is its fubflitute cannot be halved, — With refpeft to the text above 
quoted, it is to be regarded as applying folely to wliat has been agreed 
to and fpecified at the period of the contrad : this being agreeable to 
what is cuftomary. 

If a man make any addition to the dower in behalf of his wife 
fubfequent to the contrail, fuch addition is binding upon him,— This 
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is coht&jf<feth6^io(£l:rii3ie of Ztffer, as (hall be dcmoudratcd iti treat- 
ing or^'-jflereafe of price in a contract of lale. — But although luch 
after-additibil to the dower be thus approved, yet it drops in coalc- 
quence of divbrce before confumination. — According to an opinion of 
Toofafy tlw' woman is entitled to the half of the aJiiilional, to- 
gether with that of the original, dower. — .The caiile of this dilFcrence 
of opinion is that, with Ilancefa and Mohammed, nothing is hal\ ed 
hut what has been rendered obligatory, and Ipeeifically ’deteinfincd ; 
whereas Moo Voofuf holds whatever is engaged lor after the eontrad 
to be the fame as that w'hich is made^rbiigatory in the contracl, and 
therefore conliders it as llibjed to the fame rule. 

If a woman exonerate her hudrand from any part, or even from 
the zvhole, of the dow er, it is approved ; 'hecaulc, after the exccutiiMi 
of the eontrad, it is her lolc right, (as was already explained,) and 
the calc luppufes her derelidion of it to take place at a lublequent 
period. 

a man retire with his wife, and there be no legal or natural 
obftrudion to the comnullion of the carnal ad, and he afterwards 
divorce her, the whole dower in thij calc goes to heis — Shafei main- 
tains that (he is here to receive no more than her /wi dower, becaule 
the hulband cannot obtain poliellion of the ob'jed of the eontrad but 
by adual coition ; and the right to the dower is not corroborated and 
confirmed without enjoyment. — The argument of our dodors is, 
that the woman has completed her part of the eontrad, by delivering 
up her perfon, and by removing all obftrudions, wdrich is the extent 
ot her ability; her right to the recompenfe is therefore confirmed and 
corroborated; in the lame manner as in a cafe of lale, where if the 
feller have offered delivery of the goods fold, and there be nothing to 
obftrud feizin on the part of the purchafer, and the latter neglcd to 
make feizin, he is confidered as having made feizin, and the purchaie is 
J afterwards 
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ai'tcrw aid,, a trulT: in the hands of the feller, aiii' the vj ^ ^ ' olthe'- 
price is obligatory upon the purchafer. , , ' ’ ^ 

Ti a man retire with his wife whilft one of the^Js ifict, or fart- 
ing in the month of Ramzh, or in the IbrMio^ a pilgrimage, JU'hdher 
obligatory * or voluntary, or of a vifitation at the fhrine of the pro- 
phet, (termed an yJtiirit,) or whilft the woman is in her courles, — 
tins is not ree^arded as a Khahvat-Sahech, or complete retirement, in- 
lomueh that if the man were to divorce his wife after fuch a retire- 
ment, the woman is entitled fh her half dower only, becaufc all the 
above circumAanccs arc bars to the carnal aft ; — iickueis, from the 
wcaknels and imbecility with which it is attended, or from its render- 
ing the commiiriou of the carnal aft injurious to one or other of the 
parties ; — and tarting in Ramzan, becaufe it would induce upon tlie 
party a nccciiiTy of expiation and atonement; — and pilgrimage, or 
vifitation, becaufe it would induce a ncceflity of atonement by lacri- 
ficc; — and the woman’s courfes, becaufe they oppole an obrtruction 
both natural and legal— But if one of the parties be obferviiig a Ay/ 
[voluntary] Kill only, tlie woman is entitled to her whole (lower, 
becaufe the breach of fuch a fail is a matter of indifference : a fart of 
atonement, or in confequcnce of a vow, is the fame as a voluntary 
fart in this refpeft, and for the fame reafon. 

If a Majboob eunuch retire with his wife, and afterwards divorce 
her, fhe is entitled to her whole dower, according to PJaneefa . — 
The two difciplcs maintain that the half dower only goes to her, on 
account that a Majboob is ftill more incapacitated than a lick perfon : 
contrary to the cai'e of an Ineen, (or one naturally impotent,) becaufe 
the point of la# refts upon the cxiftence of the inftrument of genera- 
tion, which is there found, but not in the former c^it.—Haneefa, on 

* All Mujjulmans are required, once in their lives, to make a pilgrimage to Mecca, 
which is armed Hidj-Farz, or ordained pilgrimage. 

the 
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Hand argues, that all which is due on the i)art of the woman 
is of her perfon, (by admitting the hulhand to led and 

touch her,) and this being, to the extent of her ability, completely 
peyfomicd, it follows that the confideration is completely due to 
her. 

It is incumbent upon the woman to obferve an FJit^ (or appointed 
term of probation,) after the divorce, in all the cafes here recited, for 
the fake of caution, on a principle of propriety, from the apprchcnilon 
or polfibility of her womb being occupied by feed. — Tlie Edit i>, 
moreover, a riglit of the law and of they^r/«r ; and credit is not to he 
given to the parties that they have not committed the carnal ad, 
becaufe this (in precluding the neceflity of AV/V) would amount to an 
extiadion of rights (as above fpecified) diftind and feparate from thefe 
of the parties : but it is otherwife with the Jower, becaufe that is a 
matter of property^ the right in which cannot be decided upoii prin- 
ciples of caution,^ (like the Edlt^} nor under any circumifance ad- 
mitting of doubt; the dower, therefore, is not due, where retirement 
is not of the defeription of Khalvoat-Sabech. — Kadoorce^ in his com- 
mentary upon his own work, has obferved that, if the obftrudion to 
the carnal ad be merely of a legal nature, (fuch as fajlmg^) the ob- 
fervance of Edit is incumbent, t)ecaufe here the natural ability 
to the performance of the ad is fuppofed: but if the obftrudion 
be of a pojitive nature, (fuch as jteknefs or infancy,) the Edit i« 
not requifite, be«aufe the ability to perform the ad does not here 
cxift. 

It is laudable to beftow a Matdt^ or prefent, upon every woman Cufcsin 
divorced by her hulband, excepting two deferiptions of women, prefenuo^thc 
namely, one whofe dower has been ftipulated, and whofc hulband wifeiiW- 
divorces her before confummation, — and one whofe dower has not r 
been ftipulated, and who is alfo divorced before confummation ; for In 
their behalf a prefeiit is not merely iaudabley but incumbent. — Shafei 

Vgl. L S fays 
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lays that a ]ircftnt is incumbent in behalf of every divoFC<si| 
excepting one w linfc dower has been ftipulatcd, and who 
before courummation ; bccaufc the prefcat is made incumbent iii the 
wav of a gratuity, or compenlatory gift, from tl)e huiband, on ac- 
coujit of Ids having thrown the woman into a forlorn Rate by his 
ligKiration from her ; but, in the excepted inllancc, the half dower is 
a iubldltutc fir the prefent, as divorce is here a diflblution of the con- 
tract, and the pref'ent need not be beltowed repeatedly. The argu- 
ment of our doctors is, that the prcllnt is a fublfitute for the proper 
dower in the cafe of a refipud woman, (that is, a woman who rc- 
iigns licrfelf to her hulband without a dower,) on account that, as the 
dower drops, the prefent becomes incumbent; becaufc, in a 
contract of marriage, a return is eflential : the prefent, therefore, 
is a llibltitutc f)r the proper dower; and fuch being the cafe, it muR 
not lie required -in addiRon cither to the \vhole dower, which is the 
original thing, or to any part of it : whence the prefent is not in- 
cumbent whci'c any part of the dcwver is due. As to what Shafei ad- 
\ anccs, that “ the prefent is made incumbent in the way of a gratuity, 
“ or compenfatory gift, from the huRiand, on account of his having 
“ throw n the woman into a forlorn Rate by his ieparatidii from her,” 
— we reply that this ad of, his does not amount to an ofj'ence, as the 
luiiband is [u ivilcged by the law fb to do, wherefore no recompenfe is 
due from him on that account; and hence it is that Uae prefent is re- 
garded merely as rcfpetlful and laudable. 


two contrac- 
tors. 


( ...r- of ,1 r<-. Ik a perfon contrad his daughter, or his fiRer, in marriage to 

another, on the condition ot the other bcRowing a fiRer or daughter 
in marriage upon him, fo as that each contrad lhall Rand as a return for 
the other, refpedively, both the contrads are lawful, — Shafei main- 
tains that both the coutrads are null, as they make one half of the 
woman’s perfon , reciptocdWy p dovjer , and theqther half the fubjed of 
marriage; becaufc, where the perfon marries his daughter to the 
other, and alto conRitutes her the dower for the other’s daughter, it 

follows 
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S ffcat the daughter’s perfon'^ is divided between tlic other pcireo 
^daughter, — one half to tliat perfon, hulhand, in \iirne()r 
the marriage, and the other half to his daughter as her d(n\ cr; and 
as tljc matrimonial pofleffion, or propric^ty, is incapahlc of being par- 
ticipated, (lincc it is ordained as a complete enjin iuent, and lu^t as a 
participated one,) it fallows that the bargain is migatoiy. — To this 
our doctors reply, that the contractor has named, a^ a dcu\ cr, a thing 
incapable of being fo, (iince a woman’s pcrlon, in the iciilc it here 
bears, is incapable of being the property ot a ''iComdn \') — hut yet the 
contraol: holds good, and a Mihr Mifl^ ov proper dow er, remains due, 
[to each of the women,] the fame as wlicre TC7;/e or a Agp; arc afiigncd 
as a dower. — With relpeft to what cS'/6g/l7 urges, that ‘‘ the matnmo- 
nial propriety is incapable of being participated,” — it is admitted : 
but this participation is not induced in the pref'ent cafe, as the pcrlon 
of cither of the daughters is not made the right ol the other daughter 
in virtue of the contract. 

If a free man marry a woman, on the condition, in return, of fervliig 
her for a Idated time, {ci ycar^ for inftance,) or of teacliing her tlie 
Koran^ yet \\tr proper dower is incumbent upon him notwithrtanding, 
according to Haneefa and yJboo Toojaf, Mohammed has faid that llic 
is, in this cafe, to receive a fum amounting to the cflimated value of 
his fervice for one year. But if a flavc, by his ow ner’s confent, marry 
a 'umman ondhe fimc terms, it is lawful, and the woman is entitled 
to the ftipulated fervicc only. — Shafei is of opinion that the woman is 
entitled merely to the fcrvice ftipulated in either of thefe cafes; 
becaufc vvhatevcr may be Jawfully recci^d as a fixed return, is capa- 
ble of conftitiiting a dower, fince a mutual exchange may be thereby 
efte^led, and confequently the cafe is the lame as if the man had 
married the woman on condition of a Rated fcrvice to be performed 
hy another perfon^ or on a Ripulatlon of himfelf watching her flocks 
for a Rated period. The arguments of our doftors, on this point, arc 

♦ Arab. Booza^ i. c. Genitak MulUris, 
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twofold ; — I' I R :-,T , the poflciiion of a woman’s perfon is not 
(that is to lay, to deftre, it is not lawful,) except in lieu of 
and teaching the Koran is not property; neither confti- 

t\itt property, (according to the fentiments of our dodlors,) beqaufe 
that is not fubftantial or permanent, whereas property is a thing of a 
permanent nature, and what conftitutes aPlual ’wealth’, fervice, there- 
fore, not being property, to feek the poflelfion of a woman’s perfon, in 
return for the fervice of a freeman, is unlawful: — contrary to a cafe 
where Jlave obtains a woman ijn marriage on the condition of his 
lerving her, fince here poflelfion is fought for that which is aftual 
property, the fervice of a Have being conlidercd as fuch, becaufe this 
comprehends a furrendcr or delivery of the flave’s perfon, and the 
perfon of a Have is adfual property, and of courfe the ufufrudl thereof; 
wherefore it is analogous to the beftowing of the Have himfelf as a 
dow'cr: but wdth a hufband who is free this cannot be the cafe: 
SECONDLY, it is not lawful that a woman fhould be in a fituation to 
exaff the Icrvicc of her hufband who is a freeman, as this would 
amount to a reverfal of their appointed Rations, for one of the requi- 
(ites of marriage is, that the woman be as a fervant, and the man aj 
the pcrlon Icrved; but jf the fervice of the hufband to the wife were 
to conflitute her dower, it would follow that the hujband is as the 
lervant and the ’iv 'if'e as the ferved ; and this being a violation of the 
lequilitcs of marriage, is therefore illegal : but it is otherwife with the 
fervice ftipulated to be performed by another free perfon, with that 
pcrion’s confent, as this offers no violence to the requifites of the con- 
traef ; and lo alfo, in the cafe of fervice of a flave, becaufe the fervice 
performed by a Ikve to his wife is, in fa£l, performed to his majler, 
by vvliolc confent it is that fie undertakes it ; and the fame with the 
calc of tending flocks, becaufe this is a fervice of a permanent nature, 
and admitted to be performed for wives, and therefore does not violate 
the requifites of marriage ; for the fervice of the hufband to his wife, 
as a dower, is prohibited only as it may be degrading to the former; 
but the tending ot flocks is not a degrading office. Mohammed, ac- 
cording to his tenets, holds (as was already obferved) that the woman 

is,. 
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is, entitled to receive a linn amounting to the cdlmatcd 

valtw^Ftnip iervicc, bcqaufe he maintains that what was ftipiilated (to 
wit, the fei'vice) k property, but of luch a nature as it is not in the 
hufband’e power to make delivery of, lince by liich an aft he \\'oiild 
violate the requifitcs of marriage; the cafe, therefore, is the fame as 
if a man were to marry a woman, alligning, as a dower, a Have, the 
property of another, in which cafe he would have to pay tlie woman 
the value of fuch Have . — Haneefu and Ahoo yoojaj^ on the otiicr liaiul, 
hold that the woman is entitled to a proper dower; bccaule they main- 
tain that the Icrvicehere ftipulated is not property, as a woman can- 
not legally exaft fcrviceof her hufhaiid, being a ireeman, in any fitu- 
ation whatever, lell a reverfal of Rations Ihoukl be induced, as was 
juR obferved ; the naming, therefore, of fervice as a dow er, is tlie 
lame as naming wine, or a hog ; for, not being capable of legal dc- 
livery, it is not a fubjeft of appreciation; and fuch being the calc, 
recourle is had to the original rule in defeft of any dow'cr, .uid tlii.. 
diftates a proper dower. 



If a man marry a woman on a dower of one thoufaiul D'uvu^ and ^ 
the woman make feizln of the faid thouluiid, and then prclcnt the Cra ; ic 
fimc to him, and he fcike poflellign of fuch gift, and afterwani,. f' 

divorce her before conlummation, the hulbaud, in this cafe, hi. <i ‘ 

n' !ic. • " 

claim upon his wife for five hundred D/mj, becaufe he is noi. coa- 
fidered, in law, as having received, in the form of the tliat 
identical thing whicli becomes obligatory upon his wife in conlcqaence 
of divorce before confummation, fince money is incapable of iik /uili- 
cation cither in the fulfilment or the annulment of contracts, bo alio, 
if the dower confifl: not of money, but of articles of weight or lueaiurc- 
ment of capacity, as iron or copper . — But if the wife wer e to make a 
gift to her hulband of the thoufand Dirms, without having htrfelf 
been in pofl'efllon of the fame*, and he were afterwards to divorce 

* Tkat is to fay, rtlimjuijbfs htr right to it.. 
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lier b.iorc coi.run-in-iuion, in this cafe neither party hf^^bclaim 
u h.Ucvci un ))i die other. This proceeds upon a favourable cpi^ruc- 
tion; lor aii >lv);’ V would fu<j:2:cft that the hulband Ihould-reccive from 
hi ; ili(' amount of half the dower, bccaufe the whole dower rc- 
nia.ins uiitmichcd with the hulband in confeqiience of the gift, which 
amounts to a difeharge, but the wife does not appear to be dilchargcd 
from v.hat becomes obligatory upon her in confequence of divorce 
before conllimmation. — The rcafon for a more favourable conidruftion 
of the law ujion this point is, that tlie identical thing which becomes 
obligatory upon the wife in favour of the huiband, in conlequencc ol 
divorce before confnmmation, has come to him, in his being dil- 
cliarged from half the dower, (through the wile’s gift,) and the end 
being thus obtained, any dillcrence in* the manner in which it is 
obtained will not be regarded, — tliat is to lay, the * nd was, 
that the huiband fhould recover half the dower after divorce before 
confummation, and that end has been obtained, not indeed 
tlirough divorce^ but through <mlcccdent which anfwcrs the 

fame purpol'e. 

If a man marry a woman on a dower of one thoufand Di> nis, and 
the woman make feizin of five Iviindred Djrtqs, and afterwards make 
a gift to her huiband of the whole thoufand, — as well of the portion in 
Jicr pofleiTion, as of that which ihe has not received,-- or of the latter 
only, — and the hufhand afterwards divorce her before confummation, 
neither party, in this cafe, has any claim upon the other, according 
to Hanecfa. — Thc-two dlfciples maintain that the huiband has, in 
this cafe, a claim upon the wife for one half of that proportion of 
which ihe had pofleihon ; bccaufe they conceive of a part from the 
whole ’, — that is to fay, if the wife were to make a gift of the whole 
dower to her huiband, without having herfelf made previous feizin of 
any part thereof, the huiband has no claim to refume any thing. out of 
it ; — and, on the contrary, if flae were iirft to make feizin of the dower, 
and then to make a gift of the fame to her hulbsad, he would have a 
4. claim 



cMm'i^^PJpBfnption upon her for ow? and conicquent'.y, w hen llu- 
ha^ niTOc icizin of any particular or (ii it, he has a dr, m 
of refumption upon her for the half of that part of which ihr hail m air 
feizin; and a^ain, on the other hand, Ixc.uiic a git't of any (xit t ot 
the dowser to the hufband amounts to an abatement u ilh rei]xd to 
that part, and is therefore altogether excluded from the contrad ; 
and confequently, when the gift is, of tliat half' w hich had remained 
\inlcizcd, it is the fmne as if the contrad had regarded the h ///’ only; 
(as w here a feller, for infnnce, makes a gift of half the price of the 
commodity fold, in which cafe it is the func as if the price agreed 
upon were no more than the remamiiig halt;) and luch being the 
cafe, it follows that the proportion of abatement (in conlcquence of 
gift) becomes altogether excluded from the dower, and tliat the half 
of which feizin had been made ftands as the complete dower; — and 
as, where feizin had been made by the wife of her whole dowwr, and 
Ihc had prefented the lame to her hnfhand, he would ilill (upon ih- 
vorce before coiifummation) have a claim of refumption upon her for 
one half, (as has been thewn in a former calc,) io here, in like 
manner, he has a claim of ref umption for a moiety of the leized pro- 
portion, tliitt'ftanding as the coinpkle doivcr, 'fhe argument 
Hancefa in this cafe is, that the end of the hulband hath been already 
obtained, in a moiety of the dower remaining untouched w ith him 
without any return ; wherefore, upon divorcing his wife before con- 
fummation, he would have no occafion to make any rclunqition : and 
with refpedl to what the two dilciples advance, that “ an abatement 
becomes altogether excluded from the co^itraet,” it may be rc[)hcd, it 
this were to be admitted, it would follow that, in a calc w here a man 
marries a woman ou'a dower of twenty Dirms, (tor inflance,) and the 

♦'The phrafe in the original is remarkable, T,.ehaza yewlijicko b’assil al 
‘‘ Akid,’^ — “ and\thcr(fQrc /V connedled with the origin of the contra^! \ — that h; to lav^ — 
with a period antecedent to the contradl, and confecjucnil)/ not included in it. 'I lu tciio 
here adopted appears to be the clcarcft by which the tranilator conld cxpicfs tiia 
fcnfe. 


wc'iniaa 



136 


The fame 
wlien the 
dower confiHs 
of 


MARRIAGE. IL 

w^omaa makes a gift to him of fifteen Dirms out of the 
D/rws would remain obligatory upon thehulband; btcaufe, tj|e abate- 
ment being excluded from the contra<9:, it would be the fame as if he 
had married her upon a dower of five Dirms; and if he had married 
her upon luch a dower, he would be bound for ten Dirms; on the 
principle of law, that if a man marry a woman on a dower of fewer 
than ten Dirms, ten Dirms are obligatory upon him : this idea would 
conlcquently lead to an unjuft and unfounded conclufion, and is there- 
fore inadmihlble. 

If a man marry a woman in a dower of one thoufand Dirms, and 
fhe make a gift to him of a part lefs than the half,— two hundred, for 
inftance, — and take pofleflion of the remainder, and the hufband after- 
wards divorce her before confummation, he has, in this cafe, (ac- 
cording to yiioo Hcmeefa,) a claim of refumption upon her for fuch a 
lum as, together with what ftie had previoufly beftowed upon him, 
makes a mbiety of the whole, namely (in the fuppofitiou before 
mentioned) three hundred iX/vwr ; — according to the two difciples, 
on the contrary, his claim of refutnption is for the half of what the 
woman had made feizin of, namely, four hundred Dirms* 

If a man marry a woman on a dower confifting of certain fpecified 
cffe<fts, and fhe make a gift of the fame to him, either before or after 
feizin, and he afterwards divorce her before confummation, he, in 
this cafe, has no claim of refumption whatever upon the woman. 
— This proceeds upon a favourable eonftruftion. — Analogy would 
fuggeft that he fliould have a claim to the amount of the value 
of half the efteds, becaufe here it becomes obligatory upon the 
woman to make reftitution of half the dower, as was already ex- 
plained, and fhe is incapacitated from making reftitution by delivery 
of half the actual efFefts, in confequence of her gift ; wherefore it 
would appear that fhe fhould make it by paying the eftimated value of 
one half.— But the reafon for a more favourable conftru£lion of the law 
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In this3S3c,i«, that the hufband, who is entitled to recover from the 
womaff one* half of what Ihe had taken polieliion of, in confcqucncc 
of his having divorced her before confummation, has already adually 
obtained this, (through her gift ;) wdiencc it is that the woman 
would not be at liberty to give her hulband any other thing in lieu of 
thofe effeds, becaufe the confideration confifts of a thing capable of 
identical fpeclfication, and of courfe the faid effeds, which have been 
in poffehion of the woman, and by her made over in gift to her huf- 
baud, conflitute a dower of a certain fpecific defeription ; thus the 
hulband appears to have received that adual thing which had been 
rendered obligatory upon the wife by divorce before confummation : — 
contrary to the cafe of a dower confifting of a (icbt\ for here, if the 
wife were to make feiziii of fuch debt, and then to make a gift of the 
fame to her hulband, and he afterwards to divorce her, as above, he 
would, in this cafe, have a claim of refumptiou upon her for the 
value of one half of the dower, becaufe a debt of this nature is, like 
money, incapable of identical fpecificatioa : — and contrary, alfo, to a 
cafe where a woman, having taken pofleilion of effeds, as a dower, (as 
was ftated in the preceding cafe,) fells fuch eifcds to her hulband, 
becaufe, in this cafe, they have come back to him for a confideration, 
and his claim is to the recovery of the half of her dower without any 
confideration. — And if the dower confift of an animal, or of effeds, 
which are a debt upon the hufband^, the rule is the fame as in the 
cafe of one confifting of fpecified effeds; becaufe the thing feized 
by the woman is of fuch a nature as, if ihe had herlelf borrowed it, 
muftbe reftored by her in fubftance; and articles of this defeription arc 
all capable of identical l^cification. 

If a man marry a woman on a dower of one thoufanJ Dinns +, 

* That is to fey, an animal, or effeds, which had been borrowed or procured upon 
credit by the hufband. 

+ This cafe proceeds on the (uppofition of one thoufend Dlrrrn being of lefs value than 
the woman*s proper dower, 
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on a condition that lie i^ not to carry her' out of ..her native or 

that he is not to many, during his matrimonial connexion with her, 
any other woman, in this cafe, if he obferve the condition, the 
woman is entitlerl to the above fpecified dower only, as that conhftsof 
a Ihm ildficient to conftitute a leral dower, and fhe has agreed to 
accept it; but if he Ihould infringe the condition, by either carrying 
her out of her native city, or marrying anotlicr wife, Hie is in this 
cafe entitled to her proper dower, becauie he had acceded to a condition 
on behalf of the woman which was advantageous to her, and that 
not being fulfilled, the woman is not fuppofed to be fatisfied with the 
thoufand Dlrms, and muft therefore be paid her complete proper 
dower; the fame as in a cafe where a woman had agreed to accept of 
one thoufand Dirtns as a dower, on condition of being treated with 
reverence, and not fubjefted to any laborious' work ; or, of being pre- 
fented with a- rich drefa, and fo forth. 


If a man marry a woman, ftipulatlng the dower at one thoufand 
Dirms, provided he fhould not carry her out of her native city, but 
day and refide thdre with her, — or at two thoufand, if he Ihould carry 
her thence, — in this cafe, if he continue to refide with' her in thefaid 
city, fhe is entitled to the thoufand Dirms only ; but if he carry her 
thence fhe becomes entitled to her propa- dower, where that does not 
exceed two thoufand, iror fall fhort of one thoufand. — This is accord- 
ing to Haneefa. The two difciples fay that both conditions are equally 
valid, infomuch that, as if he were to continue to refide with her in 
the city aforcfald, fhe would receive the one thoufand Dirms only, fo 
if he carry Iicr thence, fhe becomes entitled to two thoufand. — Ziffer, 
on the other hand, maintains that both the conditions are null, and 
that the woman fliall, in cither event, receive hfer proper dower, 
where that does nqt exceed two thoufand Dirms, nor fall fhort of one 
thoul'and. — This cafe is founded upon what occurs in the book of 
IJjre, where a man fays to a taylor “ If you make me up this robe 
“ within the day, 1 lhall pay you one Dirm; or if you finifh it 

“by 
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to*TO<Wrow, you fhall have half a Dirm:” — as will be hereafter 
explained. ' 

If a man marry a woman, agreeing to give her, as a dower, either ^ f>f a 

- i 1 ’•! • 1 ' I " d(3\vtr Con- 

or two Haves iiMipccined, — as it he were to lav — “ Make one of tlicic TiiHi (rot pro^ 

“ two the dower,” — and the flavcs be of diifcrcnt value, — in this eale, 
where the woman’s propa- dower is under the rate of the Have of Icfs 
value, flac receives that oire ; or if it exceed the rate of tlie more va- 
luable Have, fhe receives that one; and if it exceed the former, and fall 
Ihort of the latter, Ihe then receives her proper dower. This is accord- 
ing to Aboo Toofaf. — I'hc two dilciplcs allege that the Icaft valuable 
Have goes to her, in all thefc circumftances. Rut if the hulLand di- 
vorce her without confummation, Ihe in that eale becomes entitled 
to half the price of the leaf!: valuable Have only, according to all the 
dodlors — The argument of the two dilciplcs, in this cafe, is that the 
proper dower is not to be held obligatory, unlcl's where the Jiipuluted 
dower is of I’uch a nature as renders an obligatio/i with refped to that 
itnpofllble; but it /V pofliblc with refped to the Icajl valuable Have, 
bccaufe tliat one is undoubted'*, and is therefore obligatory; the lame 
as in a cafe of Kboola, or of manumidion, for a compenlation “ of 
“ one thoufand, or of two thouland,” or “ of tlm Have, or of that 
“ flavet;” in which cafe, whatever is the leaf! value named is held 
to be the compenfation either for Khoola or for manumiHion, as there 
can be no doubt concerning it ; and fo in this cafe alfo. — Tlie argu- 
ment of Haueefa, in reply to the two difciples, is that the proper 

* That is to fay, although, with rcfpctfl: to the (idve greater value, a doubt might be 
■entertained, yet with rcfpctSl to the oi/jer there can be none, fince that is the loweit terms 
ofTered by the party himfclf. 

f This relates merely to the point of law in cafes of vague and indefinite cxpreflion; 
forinftance, in Khooh^ vfhere the wife rray fay to her htifliiand, 1 will give you one or 
“ two thoufand Dirms^ or either of m.y flavcs, Zeydor Ainir^ for my divorce/’— in which 
cafe the law always determines the propofed compenlation at the lowcfl value mm 
tioned, 
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dower is the radical obligation in a contraft Qf.marriagC» liloetihiC price 
of a purcliale, in a coutrad of lale, as that is the rtiodequitahle, being 
a medium Uvljuilmcnt, neither over nor under, and confequently it is 
not to be deviated from, except in cafes where the fpecification of the 
dower is perfect and complete; but here the fpecification is not 
complete, fmcc neither (lave has been particularly mentioned by the 
hufband, in fettling the dower, but both indefinitely : contrary to a 
cafe of Khoola, or of manumiffion for a compenfation, fince in neither 
of thefe is there any radical compenfatory obligation underflood, inde- 
pendent of fome particular previous agreement ; for if a flave were to 
fay to his maher, “ emancipate me,”^ and the mafter were to reply 
“ thou art free;” or if a wife were to fay to her hufband, “ grant me 
“ Khoola," and the hufband were to reply “ I have granted 
no obligation whatever would remain upon the Have or the wife; 
rvhereas, on the contrary, if a woman were to fay to a man “ marry 
“ me,” and he were to reply “ I have married you,” her proper 
dower would lx: incumbent upon him ; but where the rate of the 
more valuable flave fills fhort of the proper dower, the wife has virtu* 
ally acceded to the abatement ; and, in like manner, where the rate 
of the leafl valuable flave exceeds the proper dower, the hufband has 
virtually agreed to the excefs; and fhe then receives one or other of 
the flaves, as the cafe may be. — It is here to be obferved that, if 
divorce take place before emancipation, the wife is to receive from her 
hufband a prefent in addition to half the price of the leafl valuable 
Have ; this is a rule eflablifhed by cuflom, and mufl be complied with, 
as an obligation on the part of the hufband, although the value of the 
prefent fhould even exceed the half price of fuch Have. 


axunJifcuhtd, If a mail marry a woman, affigning her, as a dower, an animal 
undeferibed, it is approved, and the woman fhall receive an animal 
of a middling flandard; but the hufband has it at his option, inflead 
of this, to pay her the value o£fuch an animal in money. — The com- 
piler of the Hedayd obferves that this is to be underflood only where 
a man names the fpecies of the animal in general, without any fpe- 
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cific! dcfcription, (as if he were to fay “ I will give you as a dower a 
“ horfey' or “ an afs," without deferihing whether it is to be an 
Arabee or zToorkee\) but whcc he does not mention the fpci-'u-s ot 
the anjmal, (as if he were to lay “ I will give, as a dower, a y«//- 
“ druped,”^ it is not lawful, and he in that cafe becomes liable to 
make good to the woman her proper dower. — Shafei maintains that a 
proper dower is obligatory in either of the above calcs, he holding that 
nothing is fit to be alligncd as dower, in a contract of marriage, but 
what would be capable of appreciation in a contra^fl of laic; and an 
animal imdefcribcd is incapable of appreciation, as being unknown, 
and confequently cannot conlfitute a dower. — The arguincnt of our 
doftors is, that acontraiflof marriage includes an exchange of propci ty 
for that which is not property, (for the ufe of the woman’s pciion, 
which is the return, cannot be termed Inch;) — now the law admits 
that animals may be a debt upon the perfon, in the courfe of an ex- 
change, where there is no property in return, as in the calc of Deeyerf, 
where an hundred camels are rendered obligatory in law, their tle- 
feription being undefined: the dower is therefore to be conlidered, in 
this refpefl, as a property, concerning which the man has taken an 
obligation upon himlelf a priori, in the manner of an acknowlcd'^- 
ment ;■ now ignorance, with refpeft to the aftual property, docs no 
invalidate an acknowledgment by which a perfon takes upon himfclf 
a priori, an obligation concerning it ; as for example, if a perfor 
were to acknowledge that he owed a (lave, or any thing elfc unde- 
feribed, his acknowledgment would be good, and the fpecificatioii 
would reft with him. 

Objection. — If the nomination of a dower be to Hand the fame 
as an acknowledgment, it follows that the nomination of an animal 
on account of dower is approved, although the fpecics remain un- 
known,— the fame as in an acknowledgment refpefling property 
unknown, — which is not the cafe. 

Reply. — A knowledge of the fpecits of the animal is made a con- 
dition, in conformity with the rule, that a fpecified dosver lliall con- 
4 iill 
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fill: of property, the medium of which it^ay -foT’ 

of both tire pai tics; now this cannot be afe^rtaiued, except where th<i 
ipecics is know n, which corqprehends a a worjl^ and a tTtediwn 
( f tlic kind, for if this be unknown, the diftinifion cannot be made, 
jince no medium can be alcertaincd amidft an infinite variety of fpe- 
cics. — But (as was already obferved) the hufband has it at his option, 
in dilbharging tlie dowser, either to give the woman a medium animal 
(d’thc Ipecies mentioned, or to pay her the value in money, becaufe 
the medium cauitot be afeertaiued precifely except by appreciation, 
and conicquently the value of the animal is the llandard of payment; 
and, on the other hand, the adlual animal is the ftaudard according to 
nomination. 

If a man marry a woman, afllgning her a dower of cloth, unde- 
feribed, die, in this cafe, receives proper dower. This is where 
the term rioth alone is mentioned by the man without any addition ; 
and the reafoa is, that the Ipecies ot cloth is here unknown and un- 
alccrtainablc, fiucc of that there are a variety of fpccies. — But if he 
ivcrc to name the fpecics of cloth, as if he were to lay 1 will give, 
‘‘ ns a dowerf a piece of this manner of dcfcriptioii is 

approved ; and the hufband has it in his option either to give a piece 
of Hirrooty of a middling quantity, or to pay the value in cafli, for 
the rcafons already Bated. In like manner he has it at his option 
either to give the cloth or to pay the value, whem he has been Bill 
more particular in his defcriptlon, mentioning the lengthy breadth^ and 
qualify of it, in a w-ay luch as would luffice in ixSillirn falc. — This is 
according to the Zdhir Rawdyet\ and the ground upon which it pro- 
ceeds is that cloth is not of the clafs of things denominated Zoodtal^ 
Imfdl^ or things compenCtble by an equal quantity of the lame fpecies. 
In hkc manner he fhall have the fame option where the dower is 
alfigncd of goods, the quantity of which is afcertainable by weight, 

^ A pnnlcular fpccies of cloth nunufaiSliircd in Heraty a city of Khorafan* 
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or meafur^, provided he fhonld not have particularly defcribcJ tlic 
quality^ but o'nly the fpecies: but if he ihould particularly dcfcrilx* 
the quality^ he then has no option, and inuft pay the adlual 
mentioned, becaufe, under fuch defcription, it becomes a debt upon 
him, of the fpecific wcighable or meafurable articles deferibed. 

If a Mujjulman marry a woman, agreeing to give her, as a dower, C iT- of.» 
wtne or a hoz^ the woman has her dower, becauic a condition 

of afl'enting to receive I'uch articles is invalid; but as a contrart ot 

^ . a.iiclcs, 

marriage is not rendered null by a nugatory condition being compre- 
hended in it, it holds good, in this cale, though the condition be 
null: contrary to a calc of fale^ which is rendered null by an invalid 
condition. — The alignment of the dower in cither of the articles 
aforefaid is difapproved, becaufe what is named is not pro[)crt/ 
with MiiJJulwans \ and on this principle it is that a proper dower be- 
comes due* 


If a man marry a woman, aligning her, as a dower, a calk of 
vinegar, and the calk (hould afterwards appear to contain wine, llie, 
in this cafe, has her proper dower, according to Huneejer ~ two 
difciplcs allege that, in this cafe, Ihe is to receive vinegar of a me- 
dium quality, and the fame in quantity as the wine. — And if the man 
were to name, as a dower, a certain Ipecificd (lave, (as if he were to 
fay I affign this flave as a dower,**) and it fliould afterwards ap- 
pear that the perfon fo mentioned as a Have was at that time in 
this cafe a proper dower is due, according to Hancefa and MoLammed, 
Aboo Toofaf lays that here the hufband owes the ellimatcd value of the 
free pcrloii aforefaid, fuppohng he were a flave.; for he argues that 
the man has filed the woman with the expe« 51 :ation of a certain pro- 
perty, the delivery of which he afterwards finds impo/fible; the value 
therefore is obligatory upon him, or an article fimllar to that agreed : 
for, if it be of the fpecies oi Zoodtal lrnfdl^ as in a cafe where a man 
marries a woman on a dower confilting of a fpecified flave, and the 
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Ila\ e dies before delivery. — Aboo Haneefay ok’ the other hatui, fays 
that where nomination and pointed reference * are tin^tcd, iegard mull 
be had to tlie latter, bccaufc indication is more clear and exprefs under 
that form, and hence the cafe is the fame as if the man had engaged 
to give, as a dou cr, wine or a hog +. Mohammed (coinciding with 
Uaneij'a with refpeft to the flave, and dilTenting from him with re- 
I’pefl to the vinegar, as aforefaid,) fays that it is a rule, that if the 
thing named be of the fame fpecies with the thing fpecified by pointed 
reference, the contrad is conneded with the latter ; but if the thing 
named be of a fpecies diftind and different from the thing pointedly 
fpecified, it [the contrad] is conneded with the thing named ; be- 
caufe indication is more cffcdual from naming a thing, -than it is from 
pointing that thing out, inafmuch as it is thereby known what that 
thing is, whereas by pointing it out the fubjiance only is known ; — 
on which, principle it is that if a man purchafe a ring ftonc, on the 
condition of its being a ruby, and it fhould prove to be only a garnet, 
the bargain is void, on account of the difference of fpecies ; but if a 
perlon were to purchafe a ftone on condition of its being a ruby, and 
it fhould prove to be an emerald, yet the bargain holds good, becaufc 
thefe are held by lapidaries to be of the fame fpecies now, in the 
prefent inftance, the (lave and the free perfon arc of one and the fame 
f[)ccics ; the contrad, therefore, is conneded with the thing identi- 
cally fpecified or pointed out, and on this principle her dower is 

due to the woman ; but wine and vinegar being of diftind fpecies, 
and totally different from each other, (inafmuch as the latter is lawful 
in life, and the former prohibited,) the contrad is there conneded 

* Tafniieat and IJharti: the former term means fimply naming i. thing, or (as ex- 
prcfal above) nomination', by the latter is underftood pointing a thing out, fuch as “ ^hh 
(kc. 

t That is to fay, the condition is altogether void, and a proper dower is of courfe due} 
for, it the man were to fay I will give as a dower this Have,** and the perfon fo Ipoken 
of fhould appear to be free, it is evident (regard being had to the relative “ this,’* denoting 
pointed reference) that the condition or agreement is ipfo fa^o null, as regarding a thing 
which does not exift, 

with 
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■with the thing nominally fpccihed, and conlcqueutly the woman i 
entitled to vinegar equal in quantity to the wine. 

If. a man marry a woman, agreeing to give her, as a dower, two 
flaves fpecified, as if he were to lay “ 1 afhgn, as a dower, thole 
‘‘ two flaves;” and it {hould happen that one of the perfons io I'pcci- 
fied as Jlaves is free^ in this cafe, according to Hancefay the woman 
is not entitled to more than the Inigle (lave remaining, provided the 
value be equal to ten Dirmsy becaufe the flave is particularly ailigncd, 
and where the affigned dower is admitted to be incumbent, this pro- 
hibits the obligation to a proper dower; — as where a man, for inihuicc, 
marries a woman, affigning her, as a dower, a piece of cloth of the 
value of five DirnUy in wdiich cafe the woman gets the piece of cloth 
nforefaid, together with five Dirms in money, in fiich a manner as that 
the whole (hall amount to ten Dirmsy being the low^elT: legal dower, 
beyond which nothing is incumbent. Aboo Toofaf alleges that, in 
this cafe, the woman gets the (lave, together with the amount of the 
eftimated value of the other perfon, fuppoling he were a flave, bccaufc 
here the man has filled her with expeftation of two (laves, the de- 
livery of one of which afterwards appears to be impolfible; wherefore 
the value of the latter is obligatory upon him. Mohammed has ('aid (and 
there Is alfo one opinion recorded of Hancefa to the fame effedd) that 
the woman gets the (lave, together with a property fufficient to com- 
plete her pr'oper dowser, if that (hould exceed the value of the (lave; 
bccaufe, if both the perfons named as flaves by the hufl)and, in (peci- 
fyingthe dower, were ^Gcw^WyfreCy the whole proper (Xowcv (accord- 
ing to Mohatnmed) would l>e due; and confcqueiitly, where one only 
is a (lave, that (lave is due, together with fuch property as (along 
with the (lave) amounts to a proper dower. 


If the^^T^fe^’^ feparate a man from his wife, before cohabitation, a uomnn 
on account of their marriage being invalid, the woman is not entitled to iiiy do\wf 
to any part of her dower, becaufe, where the marriage is invalid, 

VoL. I. U no fiage dif 
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no obligation with refpeift to dower is involved in the contraft, as 
that, in fucii a cafe, is all'o null; nor is the dower held to be due on 
any other ground than the fruition of the connubial enjoyment, which 
is not found in the prefent inftance. — In the fame manner no. dower 
is due after Kbahvat Saheeb, or complete retiretnent, becaufe, on ac- 
count of the Invalidity of the marriage, the law does not confidcr 
retirement as indicating the commilfion of the carnal aft, and confe- 
qucntly it does not Ibind as Inch. — It is however to be obferved that 
in an Invalid marriage a feparate dower is not due on account of 
every repetition of the carnal aft, becaufe here the right of pofleffion 
is doubtful, and the cafe is therefore the lame as where a man has 
repeated carnal coitnexion with the Have of his fon, — or where a man 
has repeated carnal connexion with his wife, ynd it Ihould afterwards 
appear that he had fulpended the divorce of that woman upon the clr- 
cumftance of his marrying her, — in either of which cafes one dowCT 
only is due, becaufe of a doubt refpefting the right of pofleffion; con- 
trary to a cale where a man has repeated carnal connexion with the 
(lave of his father, his mother, or his wife, and pleads his. conception 
of the fame being lawful ; for in this cafe a dower is incumbent 
upon him for every repetition of the aft, becaufe here no doubt exifls, 
as he appears, on every repetition, to have had carnal connexion with 
a Have who is the abfolute property of another: — and contrary, alio, 
to a cafe where a man has .repeated carnal connexion with a female 
Have held in partncrlhlp between hlmfelf and another, for in this 
cafe an half fine is Incumbent upon him for every repetition (ac- 
cording to the determination in the Burhdnal Alma of Ahdat-azeez- 
Bin Amroo,) becaufe he has every time committed the carnal aft iu 
the (hare of his partner. 

If a man engage with a woimn in an invalid marriage, and 
have carnal connexion with her, Ihe is in this cafe entitled to 
her proper dower : but Ihe is not entitled to more than the fpeci- 
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dower*, according to our dodlors. — This is contrary to the opi> 
ilion of who conceives an analogy Ix^tweca tliis and an invalid 

fale; that is to fay, in an invalid file, if the itipulatcd price of the 
thing fold be fliort of its adual value, the latter is due to whatever 
amount; and fo alfo in the prefent cafe. — The argument of our dec- 
tors, in this cafe, is that the thing which the hufliand has received 
(namely, the poffedion of the woman’s perlon) is not propo'ty^ and 
therefore is not appreciable in any other way than by tlic aiiigiinicnt 
of a dower; now if the dower alfigned fhould exceed the propo 
dower, the excefs is not incumbent, becaufc of the invalidity of the 
alignment, for that is a part of the contraifl, which being invalid, 
the aflignment is fo likewife ; and, on the other hand, it the dowci 
afhgncd be Jhort of the proper dower, the difference is not in- 
cumbent, becaufc, with relpc^f to that, alignment has not been 
made : contrary to an invalid fa/cy bccaulc there the thing lold is ap- 
preciable, and conlcquently the amount of the return will be adjufted 
by its value. 

The obfervance of an Erlity after feparation, is incumbent upon a 
woman with w horn a man has had carnal connexion in an invalid 
marriage. And here the Edit is to commence as from the date of fe- 
jxiration, and not from that of the lafl carnal connexion. 

The defeent of a child horn of a woman enjoyed in an illegal 
marriage is eftablithed [in the reputed father,] hccaufe in this regard 
is had to the child’s prefervatioii, face if the dclcent were not to he 
eftablifhed, the child might perilh for want of Mohammed \\o\(h 

(and decrees are pafled agreeable to this doctrine) that, in the cllablith- 
ment of genealogy under an invalid marriage, the time t i^ calculated 

* That is to fay, if her proper dower fliould exceed in value the dower fjiccilK d in tlic 
contract, yet the woman is cntitlol to the jpecified dower only, ami not to her proper dower. 

t The probable term of pregnajicy, by which the child’s deft ent is to be judged of and 
afeertained. (For a further elucidation of this point fee Book of Divorce, Chap. XIII.) 
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t’roni tlie pr// carnal connexion^ not from the of the 
becaufc one which is invalid does not give a claim to the caiiiii 
aifr, lo as to {land as I'uch, ■whereas the reverfe is the cafe in a 
valid marriage, as that eflabliihes fuch claim : and hence, in the 
dlahlinimciit of genealogy, the time is calculated from the datfeof the 
marriage. 

The Mihr Mijl (or proper dower) of any woman is to be regulated, 
in its amount or value, by that of the dower of her paternal relations, 
fuch as her paternal pjkrs or aunts, or the daughters of her paternal 
uncles, and fo forth, according to a precept of ‘To the 
“ xvoman belongs fuch a dower as is ufually ajftgned to her female pa- 
“ ternal relatives:" — moreover, men are accounted of the clafs of 
their tribe, and the value of a thing cannot l>e eftimated but 
by attending to the value fet upon its clafs. 

A woman’s proper dower is not to be eflimated by the dower of 
lier mother or her maternal aunt, where they are not dcl'cended of 
her father’s family, on account of the precept of Ibn Majfdood already 
recorded ; yet if her mother Ihould be dcl'cended of her father’s family, 
(being, for inftance, the daughter of his paternal uncle,') in this cafe 
a judgment may be formed from her dower, as being defeended from 
the family of the father. 

In regulating the proper dower of a woman, attention muft be 
paid to her equality with the women from w'hofe dowers the rule is 
to be taken, in jx)int of age, beauty, fortune, underftanding, and 
virtue, becaufe it varies according to any difference in all thefe cir- 
cumftances; and, in like manner, it differs according to place of 
rcfidence, or time, (that is to fay, times of trouble and confufion, 
as oppofed to times of tranquillity;) — and the learned in the law 
have obi'erved that equality is alfo to be regarded in point of virginity, 

1 frecaufe 
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the dower is different according as the woman may be a virgin 
or otherwili;. 


If. the Walee [guardian] of a woman become furety for her 
dower, it is approved, bccaufe he is competent to fuch rcf'ponfbility, 
(that is, to take lucli obligation upon himlclf,) and he is furety in a 
thing which Is a legal fubjeft of bail, (namely, the dower,) iincc that 
is a ckl)t^ in which bail is approved : and the woman is afterwards at 
liberty to require her dower either of her hujhand or of hci* giiardiiui^ 
as in all other cafes of bail : and if the guardian pay the dower, he fliall 
take the fame from the woman’s hulband, where he has become 
furety at his defirc, as is the invariable rule in bail. I'hc bail is in 
like manner approved, if the wife be an infant \ contrary to whei e a 
father fells the property of his infant child, and becomes bail for the 
amount, which is not lawful, bccaufe a guardian is, with reiped to 
marriage, a 7iegociator merely; but, in fale^ he is the executor of the 
contrad, (whence it is that its obligations reft upon him, and its rlg'its 
appertain to him;) and the father’s difcliarge is alfo approved, if lie clear 
the purchafer of the whole price of the infant’s propertv ; and he is 
moreover at lil>erty to take jxiffelfion of the price after the infant (Ivall 
have attained maturity; wherefore, if his bail were to be approved, ii 
would admit the principle of a man becoming furety in his own l>e*hall', 
which is abfurd. 


A woman’s 
^uaitlian ni.iy 
hc'conit lurcty 
lor he I (lower. 


Objection. — A father is at liberty to take poffcfilon of tlic 
dower of his infant daughter, in the fame manner as of the pi ice of 
his infant child’s property; wherefore if the bail of tlie father 
with refpcfl: to the dower be approved, it follows that he is bail in hi. 
own behalf. 


Reply. — T he authority vefted in a father to take pofiefhon of 
the dower is becaufc of his parental relation, and not on account of 
his being a party in the contrad, (for which reafon it is that he 
is not at liberty to take poffeffion of the dower after the maturity of 
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his child,) fo that he does not, in this cafe, , appear to be bail in 
own belialf. 

A woman may rcfiife to admit her hufband to a carnal connexion 
nntil flic receive her dowser of him, fo as that her right may be ‘main- 
tained to the return, in the fame manner as that of her hufband to the 
objed for which the return is given, as in fate. 

A woman is alfo at liberty to refifl her hulband carrying her 
upon a journey until flae (hall have received her dower of him, for the 
fune reafon. 

Ok the other hand, the liufliand has no power to reftrain his wife 
from going on a journey, or from going abroad, or viliting her 
friends, until fuch time as he ftiall have difeharged the whole of the 
Mihr Moujil, or prompt dower, becaufe a hulband’s riglit to confine 
his wife at home is folely for the fake of fecuring to himfelf the en- 
joyment of her perfon, and his right to Inch enjoyment docs not exift 
until after the payment of the return for it. 

What is here advanced proceeds upon a fuppofition of the whole 
dow'er, or a certain portion of it, being ox prompt-, but if the 

whole be Mowjil, or deferred*, the woman is not at liberty to refufe 
the embraces of her hulband, as Ihe has dropped her right by agreeing 
to make her dower Mowjil , — the fame as in a cafe of fide, where, if the 
price of the article fold be made deferable, the feller is not at liberty 
to detain the article fold on account of the price . — ybboo Toofaf con- 
troverts the dodfrine which is here advanced, and maintains that, in 
this cafe alfo, the wife is at liberty to refufe to admit her hulband to 
carnd connexion, as long as he omits to make payment of the dower. 
— It is further to be obferved, that even if the hulband Ihould have 


* That is to fav, if the ftipulation fixes the payment of the dower at fome future 
period, as a year^ or fo forth, 

committed 
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committed the carnal aft, or fliould have been in complete retirement 
with the wife, yet the rule is the lame; that is to lay, Ihe is Hill at 
liberty to refufe to adroit him to carnal connexion, or to refiH his 
carrying her upon a journey, until fiich time as Ihc lhall have re- 
ceived the whole of her prompt dower from him. — This is the doc- 
trine of Hancefa, — The two difciplcs, on the contrary, allege tliat 
the woman, in this cafe, has no Inch liberty ot rcfiilal or refi (lance, 
— It is to be remarked, however, that this dihcrencc of opinion hib- 
lilfs only where the original carnal aft, or complete retirement, has 
tak-en place %vith the wo?fian s conJent\ but it Ihc have been enjoyed 
l>y force, or if Ihc be an infant or an idiot, her right of refuial or 
rcliftance, as above, docs not ceafe, according to the united opinion 
of all our doftors. — It is proper to obferve, that where the woman 
refufes to admit the hulband to a repetition of the carnal aft, as above 
Hated, yet Ihe has, neverthelels, (according to Huneefu,') a claim to 
fubjijlence^ as her refuial does not, in this cafe, proceed from any 
Jlubbornnefs or dlfobcdience^ fince it is not exerted in rejijitmee to a 
right, but rather in maintenance of one. — The two difciplcs hold that 
Ihc is not entitled to any fubfiHcnce ; — and their argument on this 
occaiioii is, that the foie objeft of the contraft has been duly delivered 
to the hulband, either by the fingle carnal aft, or by the linglc com- 
plete retirement, as aforel'aid ; on which account it is that her right 
to her whole dower is confirmed and cHablilhed, and confecjucntly no 
right of further detention of her perfon remains with her; as in a 
cafe of falc, where the feller having delivered the article fold to the 
purchafer, before receiving the price, has no farther right over it. — 
Haneefuy on the other hand, reafons that the woman in rcliiling re- 
fufes and withholds a thing which fhe has oppolcd to a return^ and 
over which Ihe has, of courfe, a right of detention, until fuch return 
lhall have been duly made to her: and with refpeft to what the two 
difciplcs allege, that her right to her whole dower is confirmed 
and cHablilhed by the fingle carnal aft, and fo forth,” — it may be 
replied, that the whole becomes confirmed to her by a fingle com- 
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mifiioa of the carnal aft, or a fingle inftance of complete retirement^ 
necefiarilv, becaufc every thing beyond that is then unlcnown, and 
CDnlcquenily cannot obflruft the operation of what is known; but 
the right of refidance ftill remains, becaufe the dower is opppfed to 
the the fame as to the fingle injtancc^ of enjoyment. 


The h\ifl)iiid 
obr.lin - lull 
aiitlioi iiy 
over hi . wife 
upon payment 
oh her dower. 


When the hufband has duly paid to his wife the whole of her 
dower, he is at liberty to carry her wherever he pleafes, becaufe the 
word of God lays, “ Ye shall cause them to reside in your 
“ OWN HABITATIONS.” — SoiTic have alleged that the hulband is^iot 
at liberty to carry his wife to another city different from her own, 
although he fliould have paid her the whole dower, becaufe journey* 
ing and travelling may be injurious to her; but he is at liberty to 
cai ry her to the villages in the vicinity of her city, as this does not 
amount to travelling. 


Cjfci of .Ilf- If a man marry a woman, and they afterwards difpute concerning 
the rate of her dower, the declaration of the wife is to Ire credited to 
.onccniKig amount of her proper dower, and that of the hulband, with re- 

ofdower; fpeft to any excefs. — This proceeds upon a fuppoiition of his having 
had carnal connexion with her; — but if he Ihould have divorced her 
before confummation, his declaration alone is to be credited with 
relpeft to the half dower. — This is the doftrine of Haneefa and Mo- 
hammed. Aboo 2 alleges that the declaration of the hulband is to 
be credited, whether before divorce or after, unlefs where it goes to 
edablilh liimething trifling, — that is to fay, fomething fo fmall as is 
known to be Ihort of what fuch a woman has a right to expeft: ia 
marriage according to general ufage; and this is approved. The ar- 
gument of Aboo Toofaf is that, in the cafe in queftion, the woman 
is plaliititf filing for an excels, and the hulband defendant ; and the 
declaration of a defendant, when made upon oath, is ta be credited; 
wherefore that of the hulband, in the prefeiit inftance, muft be lb, 
unlefs he teftify to foraetliing lb linall as that apparent circumllances 
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argue agalnft him: and the ground upon which this proceeds, is that 
the appreciation of the woman’s pcrlon is a matter of neccflity; and, 
therefore, fo long as it is pofliblc that any thing can be decreed from 
the Jlipulated dower, the dower is not regarded. — The argument 
o{}Ja7ieefa and Mohammed in this cale is that, in all claims, credit muft 
be given to the declaration of that pcrlon in whole favour apparent cir- 
c umftances bear teftimony, and apparent circumllanccs do bcartcOimony 
with one who attefts the proper dower, as that is the ftandard objetl in 
marriage; — fimilar to a cale where a dilputc ariles between a dyer and 
the owner of a piece of cloth, concerning the charge for dying, in 
which cafe the declaration of that perfon will be credited in whofe 
behalf the value of the dye or colour bears tchimony^'. Concerning 
what is here advanced, that if the hulhand Ihould divorce his wife 
before conlumination, his declaration alone is to be credited \\ntli 
refped to the half dower;” it is to be obferved that this (wliich is 
rccoixlcd by Mohammed in the Jama Saghcer and MalJ'oot) ap[xirently 
contradids what he has advanced in the Jama Kabcer^ to wit, that 
the woman mull:, in this cafe, be decreed a proportionable Matdt^ 
or prefenty^ — (which is conformable to the inference oi' HaneeJ'a and 
Mohammed^ who hold that, as a prefent is due, on account of a con- 
trafl of marriage, after divorce, the fame as a proper dower, before 
divorce, the one mull be decreed her in the former cale, as well as 
the other in the latter;) — but this apparent contradiflion between the 
above authorities may be reconciled, by adverting to the dilfcrcnt, 
manner in which the cafe is put in them rcfpc^tively ; thus, in the 
Mai foot ^ the cafe fuppofes one thoufand Dirms and tzvo thirty find, — 
that is to lay, the hulband declares that the dower is only o?ie thouland 
Dirms, and the wife claims tivo thoufand; now the value of a cul- 
tomary prefent does not equal the half of thofc fums, and of courfc, 
to decree a prefent here would be no advantage to the plaintilT: — in 
the Jama Kabeer, on the other hand, the cafe fupjiofcs ten Dirms, and 
me hundred Dirtns, — that is to fay, the hulband avers the dower to be 

♦ Becaufe, as different colours bear a different price, the value of the colour iifcd is 
certainly the only flandard by which the amount of the charge for dying can be judged of. 

Vox,. L X oiilj 
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only fen D/rnjs, and the wife claims one hu7idred\ -fvnAlntx pi^oper^ 
preibnt may be cAimated, lu))polc at twenty Dlrws \ her« therefore a 
proper predent may with propriety be decreed to her : and what occuiv 
iipon thio fubjeft in the Jmia Sag/jee7' being deAitute a( any mention of 
tlic amount of the dow ejy that reAs upon wliat is fakl in the A7cdfoof. 
— As a more full cxpofition of the doctrine of Hancefa and MohaimncJ^ 
in a calc where a dilputc arilcs between' the hulLand and wlfecon.ccrning 
tltc amount of the dower on the continuance of the marriage, let us 
fuppofe that the hulband declares rme thouliind D'trmsy A)r inAance, 
and the wife claims Heo thouland; iL\ which cafe, if the dou'cr 

of tl\e woman do not exceed thouland, the declaration of the luif- 
band is to be credited ; but if it be tzvo thouland, or upward, that of 
tlic wite; and w hoever of thetwu) produces evidence in lupport of his 
or her declaration, the fimc is to be credited, under either of the 
above circumAanccs ; and if they both pnxlucc evidence under the 
full of the above circumAanccs, (that i^, tlic vvomaifs proper dower 
Jiot exceeding one thouiand Dirnis^') the evidence on the [)art of 
tlic w’ife is to be credited, becaufc by inch evidence her right to the 
excefs is cAablilhed; — but if, under the fceond^ (that is, the woman's 
proper dowwr being two thoufand or upwards,) the evidence on the 
part of the hiAband is to be credited, becaiAc that goes to prove that 
the wife has made an abatement in her dower: but if the proper dowxr 
be one tieoujand jive hundred D^nns^ botli parties mu A" be required to 
make oath, after which one thoujand five hundred arc to be decreed 
to the woman. This is according to the T^akhreej of Razi, Kooroklxe 
l;iys that the oatli muA he tendered to both parties in all the three 
circum Aances, alter which the proper dower muA be decreed.— All 
this applies to a cafe where the hulband and wife difpute with refpedl 
to ti\c amount of the dower itfelf, and not wdth rcfpecl to its fpecih- 
cation: but if their difpute refpecl: the lattcf, one of the parties 
aAci ting that a ibnver had been named, and the other denying, 
in this eafe the proper dowser muA be decreed, according to all 

* Aral). Mijl: that is, proportionable tQ her rank and circumftances, in the liuiie man- 
ner us the pi ope r Jov.c’r, 
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^thc doftors, that being the original do\\’cr iiulcpcndant of any i'pccifi- 
cation. 


If, after the death of the hiilhand or wife, a diljnite flunjld aiife 
bct^■v ccf? the iurvivor and the licirs of the dcccai'ed, concerning the 
amount ot the c!o\vcr, the rule in tins cafe is the lame a^ vvhcji 
the difnite aiilcs betwxen tlic parties during file, bc(\iulc a claim 
to the woman’s proper dow er docs not ccalimn conicquencc ot' the 
dcmiie of either. 

And if botli hufljand and w ife were to die, and a dilpute to aril'c 
iKlw'cen their heii s with refpefl to the amount of the dow c ig in tins 
cafe the declaration of tlic huiband’s heirs thall he credited, although 
tliey flaould declare a ium Icls than the ufual and ciillomary dower of 
Inch a wn)man as the wife dcceafed. — T his is according to ILniceJa. 
Alohmfiwcd that tlic rule is the lame here as w here tlic difpute 

ariles between the parties during life. — And if the lieiis dil’putc 
AN’ith rcfpccd: to tlic fpcciJu'iUwn of the dower, one party in lilting 
that a dow er had been named, and the other denying, the declaration 
of the latter is to be credited, according to Hdricefa. In fliort, w^ith 
Hancefr^ tlie w'omaa’s proper dowser is not at all regarded after the de- 
ceafe of both parties, as lhall be hereafter dcmonllratcd. Tlie twai 
dilciplcs, on the other hand, maintain that the proper dower fhould 
in that cafe be decreed. 

In cafe of the death of both hufband and wife, it belongs to the 
heirs of the latter to take the dower out of the cflate of the hufband, 
wdiere it has been fpccifically named ; but if it fhould not have been 
Ipccified, they cannot claim any thing whatever, according to Hancefa. 
Tlic twodifciplcs maintain that the woman’s heirs arc entitled to her 
dowser in either cafe, — that is to fay, to the fpecificd dowxr, in the 
former cafe, or to the ^vomaii’s dower, in the latter; — in the 

Jornur^ becaufe the fpccified dower was a debt upon the hufband, con- 
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Hn-nccl by the circiimftaiice of his dcccafe, and confequcntly muft be 
paid out ofhbcftatc, unlcfs it fliould be known that the^Wifebad 
(lied hril, in which cafe the hulband’s portion of inheritance would 
drop from the dower [that is, mull: be dcdudlcd from it,] on account 
that he alfo is an heir; — and, in the latter^ bccaufe the woman’s 
proper dower had become a debt upon the hulband, the fuiie as a 
fpec'Jicii dower, and therefore does not drop in confequence of his 
death, any more than where only one of the parties dies. — Haneefa 
argues that, in this cafe, a fuppofition of the death of both hulband 
and wife affords a conclufion that their peers and cotemporaries are all 
already cut off by death, and no longer remain, bccaufe it is molf 
probable that they would not both die uirtil after a length of time; 
and after thfe lapfc of fuch a period, their peers and cotemporaries no 
longer remaining, from whom can the Cawzee judge of or decide what 
the value of the woman’s proper dower ought to be ? — Haneefa^ how- 
ever, holds allb that where the hulband ajid \vife both liappen to die 
before the lapfc of any length of time, fo as that their peers and co- 
temporaries arc flill remaining, her heirs are entitled to licr proper 
dowel'. 


Cafeofadlf- If a hulbaiid were to fend any thing to his wife, and die were to 
fn'g anicur' denominate it a prefent, w’hile he aflerts that he has given it in part 
nm liyahuf- payment of her dower, in this cafe the declaration of the hulband 
'ifc. muft be credited, bccaufe he is the giver, ^aiid coniequeiitly muft be 

fuppofed to know his own intentions befl; — moreover, it is evidently 
the bulinefs of the hulband to liquidate the obligation which lies 
againft him, before he proceeds to perform gratuitous a£ts ; his declar 
ration, therefore, mull l^ie credited, except where the thing fent con- 
filb of vifluals ready drefl'ed for eating, (fuch as roajied, or boiled, or 
Jlewcd, and fo forth,) in which cafe the aflertion of the woman mull be 
credited, bccaufe it is ufual and cullomary for hulbands to fend fuch 
articles as prefents to their wives, not counting it in the dower ; 
but in refped to wheat or barley, the declaration of the hulband 
I Ihouy 
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Should be credited for the reafon abovcmeiitioned. — Some have ob- 
ferved that articles, the fupply of which is generally held incumbent 
upon the hufband, fuch as JJoiftSj and robes^ and vuls^ arc not 
to be counted in the dower, apparent circumftaiices arguing agaiiill; 
thi^. 


SECTION. 


If a Chriftian man marry a ChrHlian woman without flipulating 
any dower, or making it confill: of carrion fuch as may be deemed 
lawful by thofc of their profeffion, and have carnal connexion with her, 
or divorce her before confummation, or die and leave her, the 
woman is not entitled to any dower whatever, although both parties 
fhould have embraced the faith within the interim. — And the law is 
the fame where the partles'are aliens married on like terms in a foreign 
country. The opinion of the two difciples concerning aliens is the 
fame as that of Jlboo hjaneefa: but with refpe£l to ChriJVians^ being 
Zhnmees^ (that is, fubjci5ts of MuJJuhnan government,) they hold 
that the woman is entitled to her proper dower, where the huiband 
cither confiimmatcs the marriage by committiug the carnal aft, or dies ; 
and that (lie is entitlcci to a prefent when he divorces her before con- 
fummation.— alleges that the alien woman is entitled to her 
proper dower in either cafe, (that is, in the event either of the hul- 
band’s death, or of divorce,) becaufe the law does not hold it allow- 
able to feck or defire marriage but in return for property, and this 
rule equally affcfls Infidels and Mujfulmans^ as marriage forms a part 

♦ Meaing the flefh or carcafs of any animal which dies a natural death. — The 
original word fignifies the flefll of any fowl or quadruped (not being Game) which has not 
been lawfully llaiiu 

of 
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ol" (l\c^ icinpornl l.iw, the obligations of which extend to all alikc^ 
'I'o this tl'c tw o (lili'i|'Ics reply, that aliens do not take, upon them- 
li lve - :ui\' obligitioii to the olhcrvancc of the laws o( Ifldm, neither 
arc: tlu'\- capable of fo doing, on the account of a difference of country: 
coiiti'are to the cafe of Zimmees, who arc fubjccl; to the M'ujj'ubnan 
law ill all tem|ioral concerns, or ads to which tlic temporal law has 
refe rciicc, (Inch as tc/'O/rr/m, nftny, and fo forth,) fince they arc fully 
capable of takine; upon thcmielvcs an obligation to the oblcrvance of 
thofc law>, a.> being native lubjeds of the Alulfuluhni country. Ha- 
neeja rcalons upon this, that Zimnices do not lubjed thcmielvcs to any 
of the law s of ///iwi, cither with refped to things which arc merely 
of a religious nature, (inch as faffing and prayer,) or w'ith rcl'ped to 
Inch temporal ads as, though contrary to 'the Alujjulman law, tliey 
may hoki to be legal, (inch as the fale of wine, or of fvvinc’s fielh,) 
becaule we arc commanded to leave tliem aff liberty, in all things 
which may be deemed by them to be proper, according to the pre- 
cepts of their own faith; w'hcreforc, with refped to all fuch ads, 
Zinnuccs arc the ian,ie as aliens ; but.froni tliele is to be excepted whore- 
dom, that being held univcrially, and by all feds, to be a criminal 
;id; and as to ufnry, no/uch thing can have legal ex'iftencc, it being 
excepted from all the obligations to which tlit perfon can be fubjed, 
becaufe of a faying of the prophet, “ Obferve that between us, and 
“ wJxifocver takes ufury, no engagements exiji." — The compiler of the 
IJedaya remarks that w'hat Mohammed has advanced in the Jama 
Sae^heer, “ it :\Chr}Jlian man marry a Chrijiian woman without any 
“ dower,” — and fo forth, — may be underffootl in two ways, — one, 
the abfolute exception of a dower, (that is, efpecially ffipulating that 
there jhall be. none',') and the other, merely the omitting to mention 
it ill the contrad. Some have faid, concerning this cafe, that w here 
the (lower is either made to conffft of unlawful articles, or is not 
mentioned in the contrad, there are two traditions ; according to one, 
the w'oman is entitled to her proper dower, (as maintained by the 
tw'o dileiples,) and according to the other, nothing whatever is due : 

and 
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and it is from tfiis variance in the traditions that the cliflcrencc of 
opinion arlfes.bctvxen Hcmeefa and Mohammed, 


If a Zimmce marry a Zimmcea^ making tlie dower to coidii} of wine 
or pork, and one or both iliould afterwards embrace to the faith, yet 
tlic woman is nevcrthclcfs entitled to the nnlawful article fettled upon 
her, although the convcrfion take place previous to ieizin, provided 
tlie unlawfid article had been idcnticadly l[)ecilied; but if thi- be iu)t 
the cafe, the woman, in the inftance of wine, is to receive the 
edimated value of inch wine, or in tliat of pork, lier proj-^er dower. 
— This IS according to Haneeja. Zlboo yoofaj alleges that the woman 
IS entitled to \\(t\' proper dower in either inflance. Mobamnied^ on the 
contrary, maintains that fhe is in either inlfancc entitled to the efli- 
mated value of the unlawful article Ipccilied, wiiatcvcr it be. — The 
reaioning upon which the opinion of the two difciplcs proceeds in this 
cafe is, that by fcizln, or poflcfiion, tlie right in the tlfing polVeiled 
becomes fully edablifheJ and confirmed; Icizin, tliCiCfore, is iimilar 
to a contract of marriage, fince, like that, it produces a right vvhicli 
had not bcfoi-e cxllbcd; and confcqncntly the fclzin of or 

pot k hy <\ MulJIima^ as a dower, is illegal, the iiimc as a contraft 
itlelf including a ipeciheation of Inch unlawful articles, ns adovv er; 
and this, vdiether thofe articles may have been identically fpecified, or 
only generally mentioned. — /Iboo Voofaf further remarks that as, 
where the time of fciziit is conncdled with the time of the execution 
of the contract, if both parties were then to embrace the faith, her 
proper dower would become due to the woman, lo in the prefent 
inftance likewife : — with Mohammed^ on the other hand, the mention 
of the unlawful article, as a dower, is approved, as being Iicld, by the 
fe£t of the parties, to be property; but yet the delivery is forbidden, 
on account of the parties having embraced the faith; wherefore the 
value becomes obligatory upon the hulhand, the fame as where a man 
makes dower of a flave who dies before the delivery. — The argument ot 
Hanerfa^ on this fubjeft, is that a dower identically fpecified becomes the 

^ property 
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property of the woman on thelnftant of the contract ot marriage being 
executed, for which rcafon it is that a woman is empowered to make 
what ufc of lier dower fhe may tliink expedient, by giving it away, 
or transferring her property in it, cither for or 'Without a return; and 
the only difl'crence that pofTcflion makes is, that the hufband is thereby 
exonerated from refponfibility with refpc6l to it, this being fimply a 
tranfitioii of it from tlic poileffion of the hu{l)and to that of the wife, 
which does not become prohibited here by the Ijhim of the parties, any 
more than in the cafe of a claim of reftitutioii of wine which had been 
forcibly feized ; — that is to fay, if a perlbii were to make a forcible 
feizure of wine from a Zimmee^ and this Zlmmec fliould afterwards 
become a Mujfulman^ he is ncverthelefs ftill at liberty to claim refti- 
tution of the wine thus forcibly feized; and lo likewife in the prefent 
cafe: (contrary to a cafe where ^Ziminee purchafes wine or a 
afterwards becomes a MuJJuInian before he has taken poheffion of his 
purchafe; for in this cafe it is unlawful for him to take pofleHion, and 
the bargain becomes void, becaufe, in fale^ a right of tranfaflioii with 
refpeft to the property fold does not take place until after feizin is 
made of it by the purchafer, which becomes forbidden by his fubfe- 
quent IfamC ) — but where the unlawful article is not identically fpe- 
cified, nothing but actual pofl'effion can eftabliih a property in it, and 
this becoming prohibited by the fubfequent If dm of the party, and 
being thereby precluded," the price or value of the pork would not be 
due to the woman, becaufc the receipt of that is the fame as of the 
property itfelf, — hog’s flefh being of the clafs of things denominated 
Zoodtal-Kecm^ whereas wine is not of this nature, being of the clafs of 
Zoodtal-hnfdl^ for which reafon, if the hufband were to offer the value 
before Ifam^ the wife would be compelled to accept of that of the pork^ 
but not of that of the wine, — It is to be remarked that if the hufband, 
in the prefent inftance, were to divorce his wife before confumma- 
tion, the fime difference of opinion exifts among our dodors; thofc 
who (as above) determine for a proper dower decreeing her a pre- 
fent; and thofc who make the value of the article obligatory upon the 
hufband, decreeing her an half of fuch value. 
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CHAP. IV. 

Of the Marriage of Slaves. 


1 M E marriage of a male or a female flavc is hot lawful without the 
inafter’s confent. Malik has faid that the marriage of a male Have is 
valid independant of the confent of his mafter, bccaufe he is competent 
to pronounce divorce, and is therefore equal to the cont rafting of mar- 
riage. — The arguments of our doftors on this fiibjcft are twofold; — 
FiRs'r, a pjecept of the prophet fays “ Whatever fJenh' marries without 
his owner s confent is an adulterer f — secondly, marriage, with 
refpee^ cither to male or female Haves, is a blcmilh on which ac- 
“ count they are not at liberty to enter into llich a coiitraft without the 
approbation of their owners. 

Neither is it lawful for a Mokatih to cuter into a contraft of 
marriage without his owner’s confent ; becaufe a Have of this deferip- 
tion, although he be, by virtue of his contraft of Kitahat^ rendered 
free with refpeft to acquifition, of ncceHity^ yet remains, with rc- 
fpcft.to matrimony, fubjeft to the laws of bondage. And, for the 
iame re;ifon, it is not lawful for a Mokatih to contraft his owm male 
ilave iiv marriage without die confent of his owner; but he may law- 
fully contraft his female Have, as hence arifes an acquifition, in her 
dower. — In like manner^ it is not lawful for a Mokdtiba to marry 
without her owner’s confent ; but ^he may lawfully contraft her 
female Have in marriage, as hence arifes an acquifition to her as 
above. Neithci; is it lawful for a Modubhir or Am-JValid to marry 
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without their owner’s confent, becaufe his authority with refpeft to 
them fhll cxifts. 

If a Have marry with his mafter’s confent, the dower [to the 
woman whom he marries] is a debt upon his perfon, for the payment 
of which he may be fold, becaufe the debt has become obligatory upon 
the tlave on account of the exiftence of its caufe, (namely, marriage, 
proceeding from a competent perfony") and the obligation of the debt ex- 
tends to the mafter alfo, he having confented thereto, andaccordingly 
devolves upon him, in order that tho creditor may be protected from 
injury; as in the cafe of debts contrafled by a flave in mercantile 
dealing. 

Tf 

A Modabbir or Mokdtib (in cafe of marruage,) mull difeharge 
the dower by labour, as not being liable to be fold, becaufe the pro- 
perty in them is not capaWe of being transferred from one to another; 
this debt of the dower, therefore, is to be dil’charged by their acquifi- 
tions, fo that the wife may not be fubjeded to lofs ; but their perfons 
arc not liable to be attached for payment. 


If a Gave marry without his owner’s confent, and the latter after- 
wards (hould fay to him “ divorce” [ TOz/e,] or put her away,” 
his [the owner’s] aflent to the marriage is not implied, becaufe fuch a 
mode of addrefs bears the conftrudion of objiruiliti^ or reftjling the 
execution of the contrad, as the terms divorce and fiparatisn apply to 
that, as well as to the diifolution of the contrad of marriage'already 
executed it is therefore to be thus conftrued, either I'lecaufe this is 
fuitablc to the Rate of a difobedient and refradory (lave, or becaufe 
the prevention of a marriage ls-»an ad of lefs magnitude than the af~ 
fcntitig to it. But if the owner were to fay to his Have “ repudiate 
“ her by^ a divorce reveiftble," this implies his aflent to the mar- 
riage, bccaufc a rcvcrlible divorce is not fuppofed but in a cafe of 

marria2:e. 
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marriage [already executed,] wherefore aflent to the marriage is here- 
by fignifiedt 

If a perfou defire his flave to marry fuch a femal flave, and he Obligation of 
accordingly wed her by an invalid marriage *, and have carnal con- a cafe of 
nexion with her, Haneefa holds that the flave (hall be fold for the ^age/con’ 
dilcharge of her dower. The two difciples, on the contrary, main- 
tain that the dower fhall be exaflied of him (the flave) upon his be- dcftrtofhii 
coming free. — The foundation of this difference of opinion is that, 
with Haneefa^ aflent applielS equally to a legal and to an invalid mar- 
riage, and confequcntly the debt [of the dower] is upon the owner; 
but with the two difciples, aflent applies to a valid and Regular mar- 
riage only, wherefore the debt is not upon the owner, (whence it is 
that it may be required of the flave on his becoming free at any fub- 
fcquent period,) for they argue that the Intent of marriage is to guard 
againfl: incontinence, and that end is obtained by regular^ but not by 
marriages, wdierefore if a perfon were to make a vow that he 
will not marry, his vow applies folcly to regular marriage: contrary 
to a cafe of fak\ that is to f\y, if a perfon were to empower another 
in falc, fuch power extends both to regular and to invalid falc, a va- 
riety of privileges being therein involved, fuch as the right of emanci- 
pation, and fo forth: Aboo Haneefa^ on the other hand, argues tlvat 
the word “ marry'* [in the owner’s defire exprelfed to his flave] is 
general, and is therefore to be confidered as having a general applica- 
tion, the fune as falc; and there area variety of points involved in 
an irregular marriage, as well as in fale, Inch as genealogy [of children 
born in fuch marriage,] and the obligations to the payment of dower, 
and to the obfervance of Edit\ and with refpeit to the inflance of a 
vow^ as produced by the two difciples, it is not admitted as applicable 
by Haneefa. 


* That is, uiulcr hu ll circuniftanccs of affinity &c. as invalidates the marriage. 
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Ik .a man colUra^^ his AIcj%oon, ox privileged Jlave^ whols^ debtor, 
to any woman in marriage, it is lawful; and the wife [in virtue of 
her right to her dower] becomes a joint creditor with the others ; that 
is to lay, the flavc is to be fold for the difeharge of all his debts, and 
the piicc arifmg from the lale is to be divided between his wife and 
the other creditors, in proportion to their refpeflive claims. ~The 
compiler of the Hedliya obferves that this rule holds only where the 
marriage has becji effe^fed upon a Mibr MiJJy or lefs ; but if the dower 
exceed the Mift proportion, the other creditors are, in that cafe, on 
an equality with the w ife, lo far as the ^jaiount of her Mihr Mif, or 
proper dower, and the payment of the excefs mu ft be poftponed till 
after the di&harge of the debt to the creditors ; the ground of which 
is, that the owner’s authority over his (lave, with rclpcil; to matrimony, 
is founded on his having the propejty of his perfon, (as lhall be here- 
after explained,) and that right- of property ftill remaining, the mar- 
riage of the flave is completely legal and valid. 

Objection. — In confequence of the marriage, the right of the 
creditors is rendered null, both by deftgn-^ and in ejfetl’, wherefore it 
would be rcquifite that, in difeharging the debts of the Mazoon^ thofc 
due to the firft creditors ought to be fir^l: paid ; whereas it is otherwile 
in this cafe, for they are all put on an equality. 

Reply. — The right of the creditors is not defignedly rendered 
null by the marriage ; but the marriage being held valid, the debt of 
dower is due in confequence of the exiftence of its caufe ; and there 
is nothing to invalidate its exiftence; the dower, therefore, is the 
fame as a debt of damage r — that is to fay, where a Mazoon flave, 
being already in debt, deftroys or waftes the property of a ftrangcr, 
the latter comes in as a joint creditor; and the flave is as a fick 
debtor; — that is to fay, if a fick perfon, being in debt, marry a wo- 
man, the comes in as a joint creditor with the others, to the amount 
of her proper dower, and {b in this cafe likewife. 


Ip 
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If a mafter contrail his female flavc iii marriage to another man, 
he is not und’er any obligation to lend her to the houle of her huf- 
band^ fhe ftill remaining attached ia fcrvice to her mailer; and the 
hulband fhall be defired to vifit his wife at opportune leaioius, at her 
maftcr’shoufe ; becaufe his right to her fervice ftill remains in virtue 
of his property in her, and if he were under any obligation to lend 
her to the houfe of her hufbaivd, his right would be rendered null. — 
And if the mafter fhould give permiffion to his female flavc to dwell 
in the houfe of her hulband, her fubliftcncc and lodging arc incum- 
bent upon the hiifband ; but if he Ihould not permit this, nothing 
whatever is Lncumbent, becaufc fubiiftcnce ia the recompenfe for the 
matrimonial reftrainf, and if fhe live ui the houfe of her hufband fhc 
is under this reftraint, but not otherwife. — And if the mafter thus 
permit her to dwell with her hufband, ftill he is at liberty, notwith- 
ftanding, to call for and require her legal fervice at any fublcqucnt 
period; becaufe his right of ufufrud ftill continues, in virtue of his 
property in her; and this right is not relinquifticd by fuch pcrmifiioii 
any more than by her marriage. 


The compiler of the Hedciya remarks that Imam Mohammed has 
faid, “ A iruijler contr ailing his male or fonak Jlave in marriage is laiv- 
fu/y '' — without making any mention of the content of the flave to 
fuch marriage, which thews that this cpnfent is not a condition ; and 
fuch is the opinion of our dodors, who hold that a mailer is em- 
powered to contrad his flaves in marriage by compullion, — that is to 
fay, that the marriage of fuch, where it is contraded by the mafter, 
holds good iiibdependant of their confent. According to Shafei^ a 
mafter is not empowered to contrad his male flave in marriage by com- 
pulfion ; and there is allb ah opinion of Haneefa recorded to this elfcd: 
this dodrine proceeds upon the principle that marriage is a natural 
privilege of man, and a Have is a pofieffion of his owner by the laws 
of property y but not by the laws of ?iature\ wherefore the mafter is 
not endowed with any abfolute authority with reiped to his marriage: 

contrary 
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contrary to the cafe of a female (lave, whofe owner, as being entitled 
to the carnal ufe of her perfon, is at liberty to transfer the fame to 
any other. — The argument of our doctors on this fubjed is that a 
mafter, in cauling his Have to marry, ads with a view to the pre- 
fervation of his property, becaufe, by marrying, the (lave is withheld 
from the commiffion of whoredom, which is a caufe of deftrudion or 
damage * ; the maftcr, therefore, is fully empowered with refped to 
the marriage of his male (laves, the fame as of his females ; but he i^ 
not tlius empowered with refped to his Mokdtib, or Mokatiba, be- 
caufe thefe are, as to privileges, the fame as free perfons, and their 
conient is therefore a condition; for if it were otherwife, their privi- 
leges and powers of adion would be totally annulled. 

If a man marry his female (lave to another perfon, and afterwards 
put her to death, before her hulband has had carnal connexion with 
her, no part of the dower whatever is, in this cafe, due from the 
hulband, according to Hancefa. The two difciplcs hold that, in this 
cafe, the dower is due from the hufband, in the fame manner as it 
would be if the female (lave had died a natural death ; and the founda- 
tion of their opinion is that a perfon who is (lain dies by his own fate, 
death implying merely the termination of life, and life being termi- 
nated by the ad of killing ; the cafe, therefore, is here the lame as if 
the female (lave had l)cen (lain by a ftranger,— that is to fay, if the 
female (lave had been (lain by a ftranger, her dower would remain due 
from the hulband, and lb alfo in the prefent cafe.— The argument of 
Haneefu is that the owner of the (lave, who (as being her Mawla) 
claims the coiifideration, has by bis ad prevented the delivery of the 
return, (to wit, the perfon of the woman,) and confequently his 
right to the confideration is extinguilhed, iJi the fame manner as when 
a free woman apoftatizes ; — that is to fay, if a free woman apoftatize 
from the faith before (he has admitted her hulband to the carnal em- 
brace, no dower whatever is due to her, (he [by her ad of apoftaly] 


5 


* On account of the punifhmtnt which attends it. 


having 



marriage. 

having prevented the delivery of the return; and likevvire in the 
prefent inftasice. With refpe£t to what is advanced by the two dif- 
ciples, that a perfoii who is flain dies by his own fate/* it may be 
anfwered, that although this be admitted, yet it holds with rerpe(ft to 
a future ftate only, and not with refpeft to this world, murder, ac- 
cording to worldly inftitutes, being in the eye of the law confidered as 
an a£t of deftruiftion, inducing retaliation, fine, and fo forth; and it 
is therefore to be regarded as an a£t of delfruilion with rcipeft to the 
dower, that alfo being a temporal inftitution. 

If a free woman kill herfelf before fhe has admitted her hufband to 
carnal connexion, her dower is neverthelefs due from him: — contrary 
to the opinion of ZiJ'er^ who conceives an analogy between this cafe 
and. that of a woman apoftatizing before carnal connexion, or of a 
mailer flaying his female fl^ve; for he argues that no dower w hatev er 
is here cUie from the hufband, as the wife, to whom the coniideration 
belongs, has by her a£t of filicide prevented the delivery of the return. 
— The arguments of our dodlors are that, in worldly inftitutes, no 
regard is paid to the offence committed by a man upon his owm perfon, 
wherefore fuicide is to be held as dying a natural death : contrary to 
the cafe of a man killing his female flave, that being an a£l to which 
worldly inftitutes have regard, and, as fuch, fubjefting the perpetrator 
of the murder to the performance of afts of expiation. 

If a man marry the female flave of another, and be defirous of 
committing the aft of Azil with her, (i. e. emjffio Semlnis in Ano^ vel 
inter Mamillas^') thfis (hall depend upon her mafler’s pcrmiHion, ac- 
cording to Haneefa\ and fuch alfo is the Zdhir Rawdyet * — According 
to the two difciples, the permiffion to this aft refls with the flave, 
becaufe [as being the man’s wife] carnal connexion is her right, but 
by that carnal connexion which is her right is fruftrated; her 
confent, therefore, is a requlfite condition to the legality of the 
aft, the fame as that of a free woman: contrary to the cafe of a 

female 
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female {lave, who is the property of the perfon having fuch coimexiorv 
with her*, becaufe carnal connexion is not her right, (whence it is 
that fhe is not entitled to claim the carnal ad of her maftcr or owner,) 
and cnnfeqnently her confent is not a condition. — The principle upon 
wliich the Zabir RawAyet proceeds in this cafe is, that the ad 'of Jlzil 
defeats the intention of marriage, which is the produdion of children, 
and this is a right of the mafter t; whence it is that bis confent is a 
condition, and not that of the Jlavi. — And herein appears a dif- 
tindion hetuxen the date .of a free woman and that of a flave [in 
marriage.] 


A fcmiic 
Have, upon 
nhiiiuing hrr 
frccJoin^ has 
.1 right to an- 
mil the mar- 
riage om- 
ti.ici, where 
It was exc- 
rijtcil with 
)icr owner’s 
confent; 


If a female (lave marry witla her owner’s confent and after- 
wards become free. Are is then at liberty either to break off the mar- 
riage, or to continue it, whether her hulband be a flave, or a free- 
man, bccauie, upon Barreeru (who was a Mokatiha of Ayjbci) be- 
coming free, the prophet laid to her “ Tou are now mijirefs of your 
“ own perfon, and therefore at your own (bfpofal," — which tradition 
evinces that Ihe is at liberty as above, whether her hulband be a flave 
or a freeman ; liace the caufe of her right of option, as there men- 
tioned, (that is, her being miftrefs of her own perfon,) exifts equally 
in either cafe. — Shafe'i maintains that fhc has no fuch right of option, 
•wlrere her hulband is a freeman : the tradition above quoted, how- 
ever, is in proof againft him ; moreover, the power of the hulband 
with refped to his wife is greater after her emancipation than it was 
before, becaufe before Ihe .was free he had power to pronounce only 
a double lentence of divorce, whereas afterwards he is .authorized to 
pronounce three divorces, oti which account flie is juftly empowered 
to let aiide the contrad of marriage, fo as that her hulband may not 
• ibtain any additional authority with relped to her in confequence of 


As where a maftcr has Cvoancxion with his female ftave in virtue of propriety* 
t Hccaufc h:' !ias a property in the children born of his Have, 

1 hat is, r;t hs tnjli^at'on* 
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her emancipation. And the ride is the fame wlicrc a MoL ///- / le. i t e , 
with her owjier’s confent, and afterward bcaaiKs tree. — ////.■•/ lay . 
that a Mokiit'iba has no right of option, bccaiilc the ccaitra/ ot nt, li- 
nage proceeded by, and was executed \\’ith, her clpccial content, :iial 
Ihe receives the dower ^ ^ and Inch being the cate, fbc can hav e no 
fubfequent rigfit of option: contrary to tlic cale ot an abtolute ibuc, 
whofe confent in marriage is not regarded. — Ihe argument of oin 
doftors is that the reafon for her right of optical, (to w it, the nceel- 
fion, to the hulhand, ot ati additio7Uil auiboi ify n\ ith I'clpecl to lier,) 
appears in the cafe of a Alokdtiba^ the lame as in that of an abloliite 
Have, for before freedom the term ot hcv Edit was only tier) men- 
ftruations, and flic was fnbjeft to no more than a duplicate ienteiiee 
of divorce; whereas, in her Rate of freedom, lu r /w/// include.^ //vee 
menftruations, and Hie is lubjedl to three divorces. 


If a female Have marry without her owner’s confent, and be af- b u not other- 
tciwvards made free, her marriage then becomes legal anti valid, 
bccaufe, being of found mind and mature age, llic Is competent to 
the declaration and acceptance; moreover, the illegality of the mar- 
riage was on account only of the owner’s right, which being done 
away, it remains lawful: and the woman has not any option, as in 
the former cafe, bccaufc the marriage is not in this calc valid until 
after emancipation, which confequcntly occalions no accc/iion of 
power to the hnftand; and hence the calc is the lame as it flic were to 
beflow hcrfelf in marriage after emancipation. 


If a man marry a female flavc, without her owner’s concurrence, 
on a dower of a thoufuid D/rms^ her proper dower being one luindrcd 
Tdinns only, and he hav^e carnal connexion witli her, and her owuicr 
afterwards emancipate her, the fpccified dower goes to him [the 
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* In oppofition to the cafe of an ahjolutc Have, whofe Jower is received by her 
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owner,] bccaufe the hufband lias here obtained poflefflon of an article 
wliicli w as tlio property of the owner, who is therefore entitled to the 
return: hut if the marriage be not confummated until after emanci- 
pation, the fpccified dower goes to the woman, bccaufe in this cale 
tile hnil),iiul appears to have obtained pofleffion of an.articlc which was- 
her projH i tv, and fhc of courfe is entitled to the return, fince the 
marriage, in coufee|ucncc of her emancipation, takes effect from the 
IKiiod of the contract; and hence the fpecifn^atlon of the dower is 
v alid, and that which was fpccified is incumbent ; and accordingly, 
no other dower is due on account of carnal connexion previous to the 
cincicncy of the marriage, where that has been fufpended [upon the 
event of the owner’s approbation, or the llavc’s freedom,] bccaufe the 
marriage deriving its legality from tlie original coiitrad, its efficiency 
is conlldcred as exiting from the, inlhnt the marriage takes places 
notlilng, therefore, but one dower can be due. 


■’afeofaf.i- I'' father ciijoy the female flave of his fon, and Ihe produce a 
hercni ai it- child, and hc [the father] claim it, the Have becomes his /i^^z/A/, 
hive of his aiul he is aalwcrablc to his Ibii for her value ; but he. is not for her 
dower, bccaufe a father being at liberty to polfcfs himfelf of the pro- 
perty of his fon, whenever that may be requifite to his own preferva- 
tion, it follows that he may pofiefs himfcU of his foil’s flave, where 
he requires her for the preiervation of his progeny, fince he thereby 
provides for his own continuance, he being virtually continued in his 
offspring; but the prefervation of his progeny being a matter of lefs 
immediate importance than that of his life, he mhft pay a price in ex- 
change for the flave^ whereas he might take his fon’s viSiuals without 
paying any price. — And here the father’s property in the flave is 
eflablithcd antecedently to his claim of the child, poffcffion being a 
condition effential to fuch claim, which does not hold good unlefs he 
be cither fully poflclTed of her in all refpefts, or at leafl: have'a right 
ot pofieifion in her ; and neither of thefe exift in him, (ihfomuch that 
hc might legally marry her ;) — it is therefore requifite that his pro- 
perty 
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pertyinher beconfidcred as cxiftiiig a priori-, and this being adniittcxl, 
the father 'appears to have had carnafc connexion with his o\' 11 have, 
and confequcntly is not fubjeft to tlie payment of an Akir . — '/■'[ji'r 

^n^Shafei maintain that the fiave’s dower is a debt upon the father; 

becaufe they hold that Ids property in her is a eoniequenee of his 
IJIeclad, or claim of the child, — that i:., that his right of podMlIon is 
is thereby eflablifhed, the fame as in a paitnerlbip Have; now the 
cfFedt of a thing is not found until after that thing Iras taken place; 
and fuch being the* cafe, as the carnal connexion appears to have 
been h;l8, in the firft inflance, with the property of another, a dower 
is due. . ■* 

If a man marry his female flave to his father, and Hie produce a Cnf.- of ,i fou 
child, (lie does not become Am Walid to the father, neither is her 
price a debt againiT: him, becaufe he is anfvverablc for her dower : ami '' ‘'c in mar 

the child born of her is free, fuch a marriage being approved by our fuacr! * '' ' 

doflors. — This is contrary to the dor^lrine of Sbafei, accoi'ding to 
whom a marriage of this kind is illegal. The argument of our doc- 
tors is, that the flave is not at all the property of the father, becaufe, 
the foil being her proprietor jn every refpeft, it is impollible that the 
father fliould be fo in any view ; the fon, moreover, is endowed witli 
privileges [in regard to h«r] which do not appertain to his father, inch 
as felling or beftowing her in marriage, or emancipating her, wliich 
evinces that the father is not in any refpebt her proprietor, although, 
in a cafe where he has carnal connexion with her, punhhmcnt dro|)s, 
on account of erroneous poflTeirion; and his marriage with her being 
admitted as legal, the confervation of his feed is efiected by mean,> 
of marriage, [not by means of IJleelad,'\ fo that his pro]icity in her is 
no way efla.blithed [by the circumftance of her bearing a child to him,] 
and confequcntly llie does not become his Am Walid — And here tlic 
father is not anlwerablc for the value either of her or of her child, a > 
he does not become proprietor of either; l»ut he owes her dower, he 
having taken that upon him by his marriage ; and the child is free, 1 e- 
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caiifc li’is owner woiikl otherwife be his brother; and he is virtually 
emancipated of courfe. 

a iv mp.rr’rij;c [ I' ;] fi'cc womaH, bclug thc vvifc of a Have, fliould li^y to thQ pro- 

yyu !' prietor nf inch Have, Emancipate him on my behalf for a thoufand 
I'uii'* ilr N ' and he accordingly emancipates him, thc marriage is an- 

1 10.111 1110 lu, nulled.— Zz/Ttr maintains that it is not annulled. — Our dodors argue, 
;u>n. ^ c'li thi^ uccalion, tliat the Have obtains his freedom from the woman, 
\\ hence it is that the right of II^iILi refls with Her, jfnd alio, that if 
^ ihe were under obligation to pertorm an expiatory ad, and intend her 
huiband’s relcafc to Hand as inch, her expiation is thereby fulfilled. — 
With y/tlfcr tlie emancipation is held to proceed from the owner, be- 
caui'e the woman has required him to emancipate the Have on her 
which is abfurd, fince manumifiion cannot take effed upon 
a (lave who is not the property of the emancipator ; confequcntly, her 
rcquiiition being improper, emancipation is to be regarded as proceed- 
ing lolcly from the owner. — Our dodors, on thc other hand, fay 
that tlierc is one mode in which the requifition of the woman may be 
rendered proper, viz* by confidcring her property in the Have to have 
cxiilcncc previous to emancipation, as lui cflential, (for her right of 
pollcilion is a condition of the validity of emancipation on her behalf,) 
and fuch being thc cafe, her requifition eiHancipiite bim^ &c.” bears 
the conllrudion of her dcliring the owner firfi; to transfer to her his 
propcjty in thc Have for fuch a confideration, and then to emancipate 
liim Jrom her\' and thc reply of the owner, “ I have emancipated 
/v)/;,” is as if he were to fay that he had transferred him, and then 
let him free from her\* and upon thc woman’s property in him 
being cHablifhed^ it neceflarily follows that the marriage is annulled,, 
thc marriage of ^ free, woman with her Have being illegal, fince pof- 
Icflion by right of property is irreconcilable with pofl'elfion by matri- 
mony. — Hut if thc woman were to fay to the owner of her hulband 
emancipate him from mc,*^ without mentioning any confideration, 
in this cafe thc marriage is not annulled, and the Jf^tlla refts with the 
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mafter. This is according to Haneefa and Mohammed. — /U>oo VccM 
fays that this and the preceding cafe arc the i'amc, and that the mar- 
riage is here llkcwlie annulled, bccaiifc in this inhance alio the tranl- 
fer muft be luppofed to have previoufly taken place, (though without 
any return,) in order that the act may be lawful. 

Objfxtion. — Transfer of property, without a return, amounts 
to gift ^ and that is not valid without Jc ‘izin\ now here feizin does not 
appear ; confcqucntly how can the transfer be valid ? 

Repi.y. — S eizin is not in tins cafe regarded, any more than in 
Zihiir-^ thus, it the expiation ot Zihar were incumbent upon any 
perfon, and he were to defirc another to give the viiluals^, as Jrovi 
/v;//, and the other do accordingly, the gift is underflood inde- 
pendant of JciMiny and lo here likewile. — The argument of llanccfii 
and Mobaimncd is that fcizui being declared, in the ordinances of the 
prophet, to be a condition of gift, cannot be difpenfed with ; neither 
can it be eflablifhcd merely by fuppoling or aflliming it, as an eflen- 
tial, bccaufe leizin is a Jhifiblc — contrary to falc^ which is a legal 
tranfa<3:ion : and in the calc of expiation, as cited by Aboo ToofaJ\ the 
poor ftand as the deputies of the expiator, in the feizin of the viduals, 
but the flave (in the cafe here treated of) cannot hand as the wife’s 
deputy, becaufe nothing is received by him, fo as to conftitutc hinx 
hcr deputy in feizin. 


* Book of Divorce, Chap. IX. 
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of the Marriage of Infdeh. 
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If an Infhlel man and woman marry without witnefles, or whillT: 
the woman is in her T'Jit from a former hijidel hulband, and this be 
no objeftion by the rules of their own fe£l, and they afterwards cm- 
brace the faitli together, their marriage remains valid. — This is ac- 
cording to Hancefa. — Ziffer maintains the marriage to be invalid in 
cither cafe, — (that is to fay, whether it be entered into without wit- 
ncfles, or during the woman’s Edit,) but that Infidels arc not liable to 
be called to an account until they embrace IJhm^ or until they appeal 
to the law, — that is to fay, carry tlic matter before the judge. — The 
two difciples coincide with Hancefia in the firft cafe, [the defeift of 
witnefles,] but agree with Zifier in the laft [the Edit.~\ The argu- 
ment of Zdffcr is that the word of the lacred writings extends to all 
men alike, and conlcquently to Infidels ; but the parties, as being 
Z 'nnniees, arc not liable to moleflation ; but this e.xcmption from mo- 
leflation is an ctfeft of indulgence, and docs not proceed from any 
idea of the marriage being legal ; and of courl'e, where it becomes a 
fubjeft of litigation, or the parties become Muffinlmans, feparation 
muft enfue, the illegality of their marriage ftill remaining. — The 
arguments of the two difciples are that the illegality of Pohandry is 
uifivcrially admitted amongfl: Mujfiulmans , and that Infidel fubjeds have 
engaged to follow the temporal law in ail fuch points as are univcrially 
.ulmitted ; but with rcfpced: to the illegality of masriage without wit- 
nefles there fublifls a difference of opinion among the Mujjulmans\ 
and Infidels liave engaged only to follow fuch temporal laws of Ifidm as 
.are univerfally admitted, and not fuch as are difputed-, hence, in the 

cafe 
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cafe of PohafiSy a fcparatioii becomes ncceflary, but not in the cafe 
of marriage wirhout witnciics. — Hancefa argues that the marriage is 
not rendered illegal by the injunrtions of the law, becaule thole in- 
junctions yire not addrcHcd to lnj}dch\ neither docs any realoti cxilt 
why the AV// fliould be obligatory on account ot the right of a hul- 
band w'ho has no faith in the neceffity of it : contrary to a cafe where 
the hjuicl woman is tlic \\'ifc of a MuffuJnian^ becaule he has faith in 
the nccellity of lulit\ and thcrctorc the illegality of her marriage 
[with the hifidcl\ lliould in this cai'e be eltablilhcd, on account of 
his \\\\t Mtij]uhnan\\ right; and tlie marriage being valid Ldnniiio^ 
on account of no illegality appearing therein, continues to exill as 
Inch, lince tcllimony is nut a condition with reipee^l to the period of 
its exiftcnce;' and the cireumllances of appeal to the law, orofeon- 
verlion to the faith, take place during the exigence of the marriage: 
neither docs the circumOancc ot the Kdi/ forbid the continuance of 
the marriage; as when a man (for inllance) has carnal con- 
nexion, erj'oncoufly, with the wife of another, in which calc an 
Edit is incumbent upon the woman, but the marriage continues to 
hold goock 

If a Majoofee wed his mother or his daughter, and they afterwards 
become Mujjiihnarn^ they are to be Icparatcd. ^flns holds w'ith the two 
dilciplcs, becaule a marriage within the prohibited degrees is iiiiiver- 
fally admitted to be null, on which account the rule extends to hi- 
fulcls as well Miifjuhnaru^ (as before mentioned, from them, in the 
cafe of Edit^) and theparties, upon their converiion, being iiccelfirily 
liable to molcltation on account of fuch marriage, it follows that a 
reparation muft take place upon that event; and it holds alfo witli 
Hancifa^ becaule, although Inch marriage be deemed lawful in the 
Rawdyet Sa/jtwf yet the circumllance of the wife being wuthin the 
prohibited degrees forbids the continuance of it alter converiion, on 
which account feparatlon is to take place: contrary to the circum- 

Ihiacc 


uiijcfs it be a 
man i ige 
williin the 
p toll I hi ltd 
degrees; 



MAR R I A G E.- 


i 


/ 


Jl. 


il’.iice of I'aIii', \\!ilch (according to ILmcef a) docs not forbid the con- 
tiiuiancc oi the ra.iiriagc. 
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Jr only one of the parties be converted to the faith, a feparation 
i'idlows; but if one only appeal, Haneifa holds that feparation diKo, 
not take place: contrary to the opinion of the two doclors, according 
to whom leparation takes place in this caie alio.— 1 lie rcalon, with 
Hiiiicrja, for making this dillinftion between thefc t\vo cafes is, that 
the right of one party is not invalidated by the appeal of the other, 
as the faith of the one is not altered hy the appeal of the other : hut 
vs'herc one of the parties becomes a Mujfulman, although the faith of 
the other be not altered by that event, yet the faith of an Infukl is not 
fufficient to controvert oroppole the ///<(';« of a Mujfuhnan, as IJlcini is 
the fuhjctinr and cannot be fubjeHcJ. — But avherc both the parties 
enter into a litigation, it is univerlally agreed that feparation takes 
place, bccaufc this mutual litigation amounts to both authori/ang any 
third pcrlon to eflect a leparation between them, which it they were 
to do, the feparation fo ctfedted would be legal. 


Apoilau-saie I r is iiot lawful that an apoflatc marry any woman, whether flic 
'"fm mirlyf bc a bclicvcr, an InftJcI, or an apollate, becaufc an apollatc is liable 
to be put to death ; moreover, his three days of grace arc granted in 
order that he may reflciR upon the errors w'hich occalion hisapoftacy; 
■and as marriage would interfere with fuch reflection, the law docs not 
permit it to him. 


In like manner, it is not lawful that a female apoftate marry any 
man, whether MnJJuhnan or Infidel, becaufe fhe is imprifoned for 
the purpofe of reflection, (as above,) and her attention to her huf- 
band would interfere therewith ; moreover, this circumftance of 
her imprilonment necefl'arily prevents the matrimonial intercourfe; 
— now marriage is lawful, not in refpeCt to tijelf, but to its ends, 
8 and 
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and coiifeqiiently, where thclc arc defeated, it cannot be deemed In 
any refped legal. 

Whenever either the hiilhand or the vN'iie is a Mu/JuIuiivk their if cithei 
children are to be educated in the Mufluhnau faith. And if either one thi-i 
or otlicr [of an Infidel couple] become a Mufjulman^ and tlu'v hav e 
intant children, thofe are lO be contidered as Mufulnu^ih^ in \'iitiie of 
the If am of one of their parents, becaule this is teiniernds ti) the 
children. 

If one of a married couple be a Kitabcc^ and tlic other a Majoofee^ orulirKonr 
their children are to be regarded as K/tlibeeSy becaule, in this alto n<!r^M,\R?nr 
there is a degree of tciidernels with refpeed to the children, as a Mi- 
joofe is woiic th.ui a AV/.fAv, This is contrary to the doflrine of 1-1 t nor, 

CM - 1 1 I • 'll- * > ^ • • ' 11 ' » ' tlu'ir I'hl r (. II 

Soajei^ who holds the iniidclity of a Mafoojee^ and that of a A/A7 vv, .m oi iit /,/ 

to be equal: but svlth our dodlors a K/fiibee is held lupejiiu’ to a Ma~ 

joofee. 


When the wife becomes a convert to tlic faith, and her hulband Upon the* 
is an Jnjidcl^ the maglllrate is to call upon the hulband to embrace the onrot'*ii\c 
faith allb ; if he accede, the woman continues his wife ; but if he re- 

in.'igiUi Uc IS 

fiifc, the maghlratc muft feparate them ; and this feparatlon, with tv:> require the 
Hancefu mA. Mohammed^ is a divorce. — In like manner, if the hulband br.uL the 
become a Mujulman.^ and his wife be ixMifjoofec, the maghlratc is to 
call upon her to embrace the fiuth alio; if llie accede, the remains his 
wife; but if Ihe refufe, the magiftrate mull feparate them; but this 
fcjyaration is not divorce. — Aboo Toofuf has laid that the It paration i^, 

not diyorce in either cafe. What is here advanced of the maglltratc 

calling upon the party to embrace the faith, is an opinion of our doc- 
tors. — Shafe'i maintains that the magiflratc is not 'o make any inch 
rcquifition, becaule this is molejlaiion., and wc have engaged not to 
moleft Zimmecs., as they have entered into a contrail of ful/icelion 
to us. 
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Objection. — It would hciice appear that the matrimonial right 
of poflcirion fhould not terminate in this cafe^ whereas Shafei alfo 
holds that it is terminated. 

Reply. — The matrimonial intercoiirfe is not admiflible between a 
MuJJiilman and an Injidel\ for which reafon it is that the matrimonial 
right of pofleffion is terminated on the inftant of converfion^ where 
cither party embraces the faith, before confummation,. beeaufe iii 
this cafe the right has not been confirmed; but, on the other hand, 
if converfion take place after confummation, the termination is delayed 
until the end of three menftruations, beeaufe the right has on this 
occafion been confirmed; as holds in div^orce. — The argument of our 
do<$l;ors is, that, upon cither party embracing the faith, the ends of 
marriage are defeated, on account of difference of religion; hence it is 
ablolutely neceffary that recourfe be had to feme means by which a 
feparation may be effeded; — now IJldm^ as an ad of piety, is incapable 
of being rendered a caufe of feparation; the party is therefore to 

be called upon to embrace the faith, in order that the ends of mar- 
riage may be anfwered by convxTfion, or that a caufe of feparation 
may be eftablilhed in cafe of refufd. The reafon upon which Aboo 
Toofaf founds his opinion is that the occafion of feparation, to wit, 
refufmg the fa'ith^ may proceed from cither the man or the woman; 
a feparation, therefore, on account of fuch refufal, is not divorce^ any 
more than on account of a right of property ; — that is to fay, if, of 
hufband and wife, cither become the owner of the other, a feparation 
enfues ; but this feparation is not divorce ; and fo alfo in the prefent 
cafe, — In reply to this, Hancefa and Mohammed argue that the huf- 
band, when he refufes the faith, wilfully withholds the cuffomary 
benevolence from his wife, where he has it ftill in his power to con- 
tinue it to he^ by becoming a MuJJulmun\ and fuch being the cafe, 
the magiftrate ads merely as his fubftitute, in effeding the fepara- 
tion; in the fame manner as where a hufband is impotent ^ or de- 
prived of his petiis ; but a woman is not empowered to divorce, for 

which 
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which reafoii the maafiftrate cannot be regarded as her fublTitutc in 

O O 

cffedting the i’eparation when fhc has refilled the fiitli. 

It is to be obferved, that wlicre the Icparation takes place on ac- 
count of the woman’s rcfui'al of the faitli, Ihc is Itill entitled to her 
dower, provided her luifl^tnd has conlummated the marriage, as in 
this calc her right has been confirmed by the carnal aft; but if the 
marriage Ihould not have been conlummated flic cannot receive any 
dower, bccaufe the leparation has proceeded from her, and her right 
to the dower is not confirmed; thus the cale here is the fame as 
where a woman apoftatizes, or admits the fon of her hulhand to caiiial 
connexion. 

If the wife embrace the faith in a foreign counti y, and her huf- AnJif iiic 
band be an Infidel^ — or, if a foreigner there become a MujJuhndN^ and rliiuTh.ip- 
his wife be a Majoofeea^ — the feparation between them docs not take ' 

place until the laplc of three terms of the wife’s coiirfcs, hen /he 
becomes completely repudiated. — The rcalon of this is, that Ijliun pidu upon 
cannot be made an occalion of Icparation, (as has been before obfer- Cio , 
ved;) and the requiring the other party to embrace the faith is im- ^ 

praflicable, as the authority of the magiflratc does not extend to a 
foreign land, nor is it acknowledged there; yet feparation is indil- 
penfable for the removal of evil; the condition, therefire, of Icpaia- 
tion, (to wit, the lapfe of three terms of the woman’s cour/’es,) 
miift ftand in the place of feparation effcfled by the magillrate; aiui 
in this rule no diftiniSion is made betw,cen a woman oijoycd^ and oiu^ 
nneitjoyea, — Shafei makes a diftinflion, on this occalion, between a 
woman enjoyed and one unenjoyed, in the fame manner as he dif- 
tinguilhes between them when they refide in a Mujjfklmcm tcrrit()r3\ 

4 uid one of them embraces the faith; as has been before explained. 

WheIt a feparation takes place between hulband and wife, in itihcaiki.** 
confcqucnce of the converfion of the former, and the latter is nn i^no'rtuob- 

A a 2 sllcin tencan UMt 
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alien, fhc is not fubjeft to ^ny oblervance of Zw//V, according to all the 
dodois. — Ilnieti/'a holds the rule to be the fame, where the woman 
becomes a convert and her hulhand is an alien; that is, that the wo- 
man, in this caic alio, is not lubjed to any obi'ervance of Edit^ but 
the two (IKcipIes maintain that (he muft here obferve an Edit the fame 
as would he incumbent upon her if file ware to come into i\\Q. MuJjuE 
man territory; as lhall be hereafter demonfirated. 

If the hufband of a Kildhcca become a Mtijftihnan^ their, marriage 
Aitl endures, becaufc the marriage of a MvlJtdman with a Kitabeea 
being legal ah initio^ its continuance is lb a fortiori. 

If cither hufl)and or wife become a convert to the faith in a 
foreign country, and afterwards remove thence Into the Muf'ulman 
territory, a leparation takes place between them: — this is contradided 
by Shajei : — but if cither party be brougl^t, as a ciptivc, out of the 
foreign cauntyy, feparatk^i takes phcc between them, according to 
all the dodors: if, however, both the parties be brought captives to- 
gether, we hold that there is no feparation ; whereas Shafei lays that 
leparation takes place. — Hence it may be collcded th;it the clrcum- 
llancc ot the parties reliding apart in dilferent countries is held to be a 
caule o( leparation by our dodors, but not that of their capture \ and 
that Shajei maintains the reverie of this opinion. — The argument of 
the latter is that leparation of country is a caule of termination of au- 
tliorlty, but has no elled in occafioning an abfolutc feparation in this 
calc, any more than where an alien rclidcs under protedion in a Muf 
jidniani erritory, whilfi: his wife remains in her own country; or where 
a Mijlnhnan goes under protedion into a foreign land, leaving his 
wile in tlie S^fjulman territory; in neither of which cafes would fe- 
j/aratlon take place, and fo in this inilancc likewife : — capture, on the 
other hand, leads to this, that the captive is the folc and exclufive 
property ot the captor, which cannot be eftablhhed without a termina- 
tion oi the lormcr’s marriage, as it is on the fame principle that a 

5 captive 
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captive Rands virtually rcleafed from all his debts. — Our cIolIoi's, hi 
liipport of their opinion, argue that by feparation of country all inatri- 
ic.oiiial intcrcourlc between the parties, whether adual or conlequcii- 
lial, is entirely broken oif, and thus this feparation reiembics illegality 
by affinity; capture, on the other hand, occalions property in the 
perlon, which docs not forbid marriage at iirR, tor if a man contrat^t 
his Have in marriage, it is lawful; and lo, alio, it docs not iorbid the 
coutiiiuaiicc of the marriage ; as in the cafe of purchafe, w here if a 
pcrlbn fliould purclVafe a female flave, the wdfc of another, the mar- 
riage docs not, on that account, become null.— And in reply to what 
Shijei has advanced whth refpert to capture, — it is admitted tliat this 
makes the captive the excluiivc property of the captiir, in reiped to 
fuhjiance^ but the objcel: of marriage, (to w it, the iilc ol the woman’s 
perfon,) is woX. fubjlancc^ and therefore capture does not annul the 
marriage: moreover, between a proteded foreigner and his wife fepar- 
ation of abode does not virtually take place, as his ultimate inten- 
tion is to return home, whence he may he regarded, virtually, 
as in a foreign country, during his refidcnce in the Mu[julnuin ter- 
ritory. 


If a woman come out of a foreign country into the MulJuhndfi 
territory, and there become either tZjmmce^ or a convert to the faith, 
it is lawful for her to marry ; and Hmiecja holds that fhc is not under 
any obligation to obferve an — The two difciplcs lay that fhc 

muft oblervc an Edity bccaufc feparation takes place upon licr enter- 
ing the Mujfulman territory, and ffie then becomes liihjcd to the 
Mujfulmari laws. — The argmnent of Haneefa is that the Edif is a con- 
fequence of an antecedent marriage, enjoined on account of the im- 
portance of the matrimonial tie ; but this tie is of no importance w hat- 
ever with refped to foreigners, for which reafon it is that Edit is not 
enjoined upon a woman who is a captive. 
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If the woman in queftion be pregnant, the muft not marry until 
Jhc be delivcicd. — This is the dodtrine of the Zdhtr Zawdyet . — It is 
recorded from ILmctja that lier marriage is approved ; but her huf- 
band muft not have carnal connexion with her until after her delivery, 
as is tlie rule with women pregnant by fornication. — The ground of 
the former opinion is that the parentage of the feetus is alcertained 
[as from foinc alien,'] and therefore the former matrimonial tie is 
regarded, with rcfpccl to the eftablifhment of parentage, and muft 
conlccjuently be lo, with refped to forbidding her marriage likewile, 
on a principle of caution. 

If cither hulband or wife apoftatize from the faith, a feparation 
takes place, without divorce, according to Ilanetfa and Z/wo I'ooJ'aJ'. 
— Mohammed alleges that, if the apoftacy be on the part of the huthand, 
the feparation is a divorce, becaufe he conceives an analogy between 
this cafe and that of the hufband refuilng the faith; for as, in the 
latter infhuice, he by his refufal appears wilfully to M’ithhold the cuf- 
toinary benev(dcncc from his wife, where he has it flill in his power 
to continue it to her, fo likewife in the former, by his apoflacy. — 
jll'on 1'oofaf holds here to his opinion as before recited in the cafe of 
Tcjufal. — Hanccfa makes a diftindtion between refufal of the taith and 
apoflacy from it ; and his reafon 'for this diflinflion is that apollacy 
annuls marriage, bccaulc the blood of an apoftate no longer remains 
under the protection of the law, and hi^life is Mohah [free to any one 
to take;] now divorce is ufed for the purpofe of difiolving a marriage 
w Inch actually exifls; and hence apoflacy carwiot pofiibly be conlidered 
as divorce; contrary to the cafe of refufaj of the faith, bccaufe it is on 
.account of the ends of matrimony being thereby defeated that i'epara- 
tion is enjoined, in that inllancc, as has been already faid; and for this 
reafon it is that the feparati^ni is there /ulpended upon a decree of the 
magiilratc, whereas in apollacy it takes place wdthout any luch decree. 
— It is to be obferved, however, that if the apoflacy be on the part of 
the bujhand, hjs wife is entitled to her whole dower where he has had 

carnal 
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carnal connexion with her, or to half\\tr dow'cr in defciH: of this; — • 
and where th? apoftacy is on the part of the wife, Ihe is in like inau' 
ner entitled to her whole dower, if her hiifband has had carnal 
connexion with her; but if not, Hie has no claim whatever either to 
dower dr alimony, bccaufe the feparation is in this cafe a conl'cqucnce 
of her own aft. 

If the hulband and wife Ihould both apoftatize together, and 
afterwards return to the fiiith at the lame time, their marriage is, by 
a favourable conftruftioti of tlae law, permitted to endure . — Zijer lays 
tliat it is annulled, becaufe the apoftacy of any one of them forbids the 
duration of it, and where that appears in both, it is found in ojie of 
them: — but ourdoftors, in fupport of their opinion, cite an inllance 
recorded to have happened in the time of tlie bleflcd companions [of 
the prophet,] when the tribe of Binney Haneefa, after having apofla- 
tized, returned to the faith, and the companions did not direft them 
to renew their marriage ; and their apoftacics were all conlidercd as 
having taken place at the lame time, becaufe of the uncertainty of tlie 
dates. — But if, after their joint apoftacy, cither the hulband or wife 
were fingly to return to the faith, thtiir marriage is diflblved, becaufe 
here one of them periifts in apoftacy, and that forbids the con- 
tinuance of marriage, the fame as it does the matrimonial engagement 
at 6rft. 
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CHAP. VI. 

Of Kijfmy or Partition 

Anianm)i(l If <1 mail liave two or more wives, being all free women, it is in- 
lywfuiaTh cumbciit Upon him to make an ecjual partition of his cohabitation 
wi\cs: among them, whether he may have married them as vlrgi?is or as 

Siveebas^ or whether tome of them be of the former defeription, and 
others of the latter; — bccaufe the prophet has laid, The man who 
“ hath wives ^ and who ^ hi partition^ inclines particula) ly to o^v. 

“ oj' them^ (hall in the dnv of jiubrmcnt incline to one fide d' (that is to 
!ay, jhall be paralytic',) and it is recorded by Ayjha that he made fucli 
equal [xirtition of cohabitation among his wives, — laying “ 0 (iod, 
I thus viakc an equal partition as to what is in my power \ do not 
therefore bring me to account for that which is not in my poiverf 
(by which he means the affeilions^ thefe not being optionak) 

The wife of a prior marriage, and a new wife, arc alike in this 
point, becaulb the tradition above cited is general in its application, and 
alio, bccauie partition is one of the rights of marriage, and in thclb 
both dclcriptions of wives arc equal. 

It is left to the hufband to determine the meafure of partition ; 
tlrat is to fay, if he clioole, he mav fix it at one day of cohabitation 
with each of his wives, iiicce/ilvely, or more: and it is alfo to be re- 
in irked that by the equality of partition incumbent npon tlie hulband 

1 

* By Kijm is underftood thiit equal partition of cohabitation which a hufband is re- 
quired, by Uw, to make amoju:;; his wives, where he has a plurality of them. 

is 


hut ihc mode 
of pai titioii la 
hit to liim- 
fclf. 



M A R R I A (; i;. 


185 


Gtfxy. VI; 

is to be under ftood fimply rcfuicnccy but not coition^ as the latter nuUT: 
depend upon the ereclion of the viiile member, which is not a mat- 
ter of option, and therefore, like the atfedions, not alv\'a_vs in the 
luiiband’s power. 

If a man be married to two W’ives, one of them a free woman, 
and tlie other a Have, he muft divide his time into three portions, co- 
habiting two portions with the former and one with the latter, becaufe 
the lame is recorded iyi AIct\ and alfo, becaule, as it is lawful to 
marry xi free woman upon a flave, but not a flave upon a free womaii^', 
it hence appears that the rights of the former in marriage are ihort ot 
tliofe of the latter. — And a Mokdtiba^ Moddbbira^ or arc, 

^\'ith rclped; to their right of partition, the lame as jlaves. 

Women have no right to partition whilfl: their ]uill)and is upon a 
journey, and hence, during that period, it is at his option to carry 
along with him whomfoever he pleafes; but it is preferable that he 
caufe them to draw lots, and take with him on the journey her upon 
whom the lot may happen to fall, — Sbnfci fays that the determina- 
tion of this point by lots is incumbent upon the hulband, becauic 
it is recorded of the prophet, that whenever he intended a jour- 
ney he caufed his wives thus to draw lots. — Oin* docT:ors, however, 
alledge that the prophet’s reafon for this was only that he might fi- 
tisfy the minds of his wives; whereforc drawing lots is laudable 
merely, becaufe a man’s wives have no claim whatfoever to partition 
during the period of their hufband being on a Journey, lince he is at 
liberty not to carry any of them along with him, and confcquently it is 
lawful for him to take any one of them. 


The time of a journey is not to be counted againft a hulband ; — 
that is to fay, he is under no obligation, on his return, to make up 

* By marrying one woman upon another is to be underftood a man marrying a woman 
when he is already polTelTcd of a wife^ the expreffion is merely idiomatical, 
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for the partition loft within that time, by a proportionable cohabita^ 
tlon with the wife or wives whom he may have left at home, they 
having no claim whatever to his cohabitation with them during fuch' 
period. 

If one wife beftow her turn [of cohabitation] upon another, it is 
lawful; Soolah the daughter of Zooma gave up her turn to 

Avjha : but if a woman give up her turn, fhe is not at liberty to re- 
fume it, becaufe ftie drops a right which is not as yet eftablifhed in 
her, and abfoluto derileftion cannot take place iinlcfs it be of a right 
already cftablilhed, — wherefore her refumption here is as if fhc were 
to vjithhold from beftowing her turn upon the other. 
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BOOK III. 

Of RIZA, or FO SrERAG E, 

R I Z A, in its legal feiife, means a child fucking milk from of 

the breafl: of a woman for a certain time, which is termed the 
period (f fojierage^. 


Prohibition is attached to fofterage, in whatever degree, If it Degree of 
be found within the ufual period of infants fiibfifting at the breaft. — whidi^occa- 
Shafei fays that prohibition is not eftablilhed unlcfs the child liave prohibit 


* Fofterage, with refpc£t to the prohibitions occafioned by it, is^f two kinds; first, 
where a woman takes a ftrange child to nurfe, by which all future matrimonial connexion 
between that child and the woman, or her“ relations within the prohibited degrees, is 
rendered illegal; secondly, where a woman nurfes two children, male and female, upon 
th« fame milk, which prohibits any future matrimonial connexion between them. 
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fucked the brc.ift at leaf): five different times, infomuch that if an in- 
fant were to fuck for any particular fpace of time, whether a day or 
an Iwur, uninterruptedly, this would not occafion prohibition, becaufe 
tlic prophet has faid “ Sticking, or givlttg fuck, for once or. twice, 

“ docs not render prohibited," — Our doflors fupport their opinion upon 
the authority of the facred text, God faying, in iht Koran, “ Your 

MOTHERS WHO HAVE SUCKLED YOU ARE PROHIBITED UNTO 
“ you;” — and allb upon a precept of the prophet, that “ whatever 
“ is prohibited by confanguinity, is afo prohibited by foferage ," — 
where no diftin£tion whatever is made between a fmaller and a greater 
degree of it. 

Objection. — A greater degree of fofterage is eflential to the 
eflablifhmcnt of prohibition, becaufe the latter is here founded folcly 
in an apprehenfion of a participation of blood*, on account of the 
growth and increafmg' bulk of the body, which cannot take place 
without fofterage, in a confi(ierable degree ; moreover', it occurs in 
the traditions that fofterage is the fource of a child’s growth. 

Reply. — Although prohibition be founded in an apprehenfion of 
a participation of blood, on account of growth, yet that is a point 
which is incapable of being abfolutely afeertained, and hence pro- 
hibition by follerage is attached, not to the degree, but to the mere ail 
of' fofterage, which is the occafion of fuch increafe of growth: and 
with refpeift to the faying of the prophet, as mentioned by Shafe'i, 
ourdodors reply that if the date of .defeent + of the text [of the 
Koran] before quoted was poflerior to that of this faying, its authority 
is thereby fuperfeded, and if it was prior thereto, yet the faying is 
reje<5ted, becaufe it contradids the text. 

* Arab. a terra which has no fenfe in our dictionaries in any manner applicable 

to the prefent cafe. It appears, from the context, to fignify a participation of bodily fub- 
fluncc, caufiiig twO perfons to partake of one common nature. 

f 1 he Koran was declared by Mohawmd to have been delivered down to him in dif- 
ferent portions at various times, andthofc he termed the Noozools^ or defeents. 

The 
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The period of fofteragc is thirty months^ according to Haneefa , — 

The two difciples hold it to be two years j and of the fame opinion is icra^c. 
Shafei. — Zijfer maintains that it is three years, becaufe fomething in 
additioii to two years is abfolutely reqiiihte, (according to what tliall 
be hereafter fhewn,) and fuch addition is fixed at one year, becaulc 
that fpace admits of the child*s ftate undergoing a complete alteration. 

— The argument of the two difciples is the word of CjOD, to wit, 

HIS [the child’s] time in the womb*, and [until] his wean- 
ING IS thirty months:” — now the finalleft i'pace of pregnancy 
is fix months, and hence two years remain for fofterage; moreover, 
the prophet has faid that ‘‘ after two years there is no faferageT — 

The arguments are twofold; first, the text already quoted, 

where it appears that God makes mention of two things, one the 
Hama!, [or time of geftation,] and the other the FIfil, [or weaning,] 
for both of which he indiferiminately mentions one period, namely, 
thirty months^ wherefore it applies to each in toto\ the lame ns in a 
cafe of two debts ; that is to fay, if a man (for example) were to 
make a declaration that he owed fuch a perfon ‘‘ one thoufand Dirni), 
and five bulhels of wheat, payable within two months,” this 
period of two months applies to each debt equally, and fo in this calc 
likewife. It may indeed be objefted that, admitting this, it would 
follow that the time of being in the womb is 2\(o thirty months, whereas 
it isotherwife, — pregnancy being by law reftrifted to fivo years: but 
to this we reply, that there is a caufe of reftriflion fhort of that period 
operating upon Hama/, (it bclhg recorded in the traditions that a child 
does not remain in the womb of the mother above two years,) whereas 
there is none upon Fijal, which of courfe flands as it appears to be : 
moreover, as a fucking child is nourithed at the breaft for tivo years, 
fo is it alfo after the expiration of that term ; for the weaning is not 
precifely determined to any particular period, but # eftefted by dc- 


* Arab. Hc^maL By this is generally underftood prepiuncy', but as the text here 
quoted has reference to the child, and not to the mother, the tranflator is under the necehi ty 
of rendering it in a phraze applicabkf to the former, 

V • grccs, 
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grccs, as the child infenfibly forgets the bread and inclines to other 
fo(xl ; it is therefore necclTary that fome fpace for fofterage be allowed 
in addition to the two years, and this additional fpace is fixed at fix 
months, being the Ihorteft term of pregnancy, as the kpfe of that 
period affords a reafon for altering the manner of the child’s fubfiftence, 
becaufe the fubliftence of a foetu$ is irreconcilable with that of a fuck- 
Ihig * ; and with refpedt to the traditionary faying of the prophet, as 

cited by the two difciples, it has reference foleiy to the period of the 

claim of fofferage; that is to fay, it only goes to Ihew that no obliga- 
tion arifes from fofterage, fo as to render payment or hire for the fame 
obligatory upon* the [child’s] father, beyond the fpace of tivo yean ; 
and the text of the Kofan, which fays “ mothers should suckle 
“ THEIR children FOR TWO YEARS,” has alfo reference to the 
period of the claim of fofterage. 

Sucking bs. If a child continue to fuck after the proper period «>f fofterage is 
of'foVcMge i" prohibition is not hereby eftabliflied + ; becaufe the prophet 

fion has declared that there is no fofterage after the expiration of the proper 

hibition. period; and alfo, becavffe prohibition is not eftabliftied by any fofter- 

age, except fuch as is a caule of growth and inCTeafe, which are ob- 

tained only by the fofteragfe within its proper period, fince grown up 
perfons would^not find any effedtual nouriftiment from lucking. 

A child's forfaking the breaft lsef^e the expiration of the period 
of fofterage is not regarded ; that is to fay, i^ a child withhold from 
taking its milk before the period of foftcragclias elapfed, and there be 

• That is to fay, it is to be fuppofed that within the laft fix ^on^s the woman may 
have conceived, and may, at the end thereof, produce a child ; and a woman cannot, 
without injuring the ftetus, give fuck to another, either during or after her pregnancyi'' 

t That is to fay, if, after the expiration of the proper period of fofterage, another 
child be brought to the breaft, and the former nurlling ftill continue to fuck, thsfe two are 
not hereby prohibited to each other in marriage, although they would have been fo if they 
fucked together during the fofterage of the firft child. 

7 mu 
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flill milk in the mother’s breaft, and any other infant fuck the milk 
before the expi/atioa of that period, in this cafe prohibition by fof- 
terage is eftablifhed between thofe children. — This is the Zdhlr Ra- 
%vdyet , — has reemded it as an opinion of Haneefa^ that this is 
the cafe*onIy where the firft child has not as yet become attached to 
another fpecies of food, fo as to be capable of fubiifting altogether 
without milk; but if the child have adopted intirely another fpecies of 
food, this circumftance is to be confidered as a weaning, and prohibi- 
tion by fofterage cannot in this cafe be eftablilhed, becaufe where the 
child is arrived at fuch a ftate as that other food fuifices, the maimer 
of its fubfiftonce is altered, and that growth and incrcafe which 
the child derived from fucking is at an end, wherefore the property of 
participation of bloody which is the occaiion of prohibition, is not after- 
wards found. 

Is the fuclj^ng of a child, after the expiration of the period of fof- 
terage, allowable or not? — Upon tliiff" point there are various opinions: 
fome have faid that it is not fo, becaufe the ail of fuckling at all is 
permitted folely out of neceffity, the being a conftituent part of 
the woman’s frame, the ufe of any portion of which, except as a mat- 
ter of is pr^ibited; and this u^effity ceafes upon the ex- 

piration of the period of foftcrage. 

Whatever is prohibited by is fo likewife by Excepiior# 

TERAGE,” (according to the faying of the prophet already quoted,) 
except a Cfter’s mother by fioftcrage*, whom it is lawful for a man to 
marry, although he cannot lawfully marry his fifter’s mother by blood, as ^ ^ 

Ihc muft either be his own mother, or the enjoyed of his father, both 
of whom are prohibited to him ; contrary to her mother by fofterage.-^ 

A fifter’s mother by foflcragc may be conceived in three different ways; 


* This is a very equivocal and vague cxpreflion, as appears by the Aicceeding defini- 
tion of the various deferiptions to which it applies* 


FIRST, 



I z 1‘' O S X E R A G E. Boo^ lit 

riKST, where a man has a lifter by blood, who has a foftcr-mbtheiS 
whom he may lawfully marry ; — secondby, wherca ri^an has a fofterr 
lifter, who has a mother by blood, whom he may likewife lawfully 
marry; -and THiRnr.Y, where a male and .female in^nt, between 
wlu'in there is no affinity, fuck at the breaft of one woman,* and the 
female infant allb fucks at the breaft of another woman, in which 
cafe the male infant may lawfully marry the laft woman, who is the 
fofter-mothcr of the female infant, (that is to fay, of his fofter-fifter.) 

A MAN may alfo lawfully marry the Cfter of his fofter-fon, al- 
though it be not lawful for him to marry the fifter of hUilbn by blood, 
as Ihc muft be either his own daughter, or the daughter of his enjoyed 
wife, both of whom are prohibited to him. 

Cafes of ii- It is not lawful for a man to marry the wife of his fofter-fither, 
difccd by"fof. Of of his fofter-foiv, (in the fame manner as he is fWohibited from 
terage. marrying the wife of his natural father pt fon,) becaufe of the tradi- 
tion before quoted. 

Objection. — It lias bee» declared, in the facred writings, that 
it is lawful for men to many the wives of their fons by blood, 
and this particular reftrisftion to ‘blood fliould feem to imply that 
marriage with the wives of foftcr-lbns was lawful; whereas it is 
otherwife. 

Reply. — The reftriflion above mentioned refers to the exclufioii 
of the wives of children hy defeent, and'not to the cxclufion of the 
wives ofy^rr-yo«j, for the reafons already mentioned. 

Prohibition is attached to the milk of the man, (that is to fay, to , 
the milk of which "he is the caufe;) if, for example, a woman ^hr% 
a female child, the latter is prohrhited to hcf hulband, and jfe his* 
father and fon, becaufe the hulband, through whom the woman’s 
breafts have been filled with is as a father to that child.b— 

.recorded, as an opinion of Shc^eiy that prohibition is hot attadied to 

•- the 
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the milk of a man ; becaufe this prohibition arifes from an apprchcn- 
fion of participation of blood, and the milk is a fecretion from the 
blood of the woman^ and not of the man, — The arguments of our doc- 
tors m this cafe are threefold ; first, the faying of the prophet, as 
before quoted, Whatfotver is prohibited by confanguinity is alfo prb- 
hibited by fojlerage^'' — and prohibition by confanguinity being found 
in both father and mother, it follows that it is found in both thefe re- 
lations by fofterage; — secondly, the prophet once faid to Ayjha^ 
(who had complained to him of Ajla-^ the brother of Aboo Keis^ ap- 
pearing before her whilft Ihe had only afinglc cloth upon her,) “ ^hc 
‘‘ a6l of Afla, in thus approaching you^ is of no conftquence^ as he is 
your paternal uncle by foferage\' which proves that affinity by 
fofterage is eftabliftied on the paternal fide, and that as the woman 
who fucklcs is the child’s mother, fo is her hulband its father, by 
fofterage;— THIRDLY, the man is the caufe oi the entrance of the 
milk into the woman’s breafts, and therefore the milk is, out of cau- 
tion, to be regarded (with refped to the point of prohibition) as de- 
Tiving its cxiftetace from him, 

A MAN may lawfully marry the fifter of his fofter-brothcr, it 
being allowed to him to marry the fifter of his brother by blood, (that 
is, the maternal fifter of his paternal brother.) 


It is to be obferved as a rule that when a male and female ijifant 
fuck from one breaft, they are prohibited to each other in mar- 
riage, becaufe they have one common mother, and arc therefore as 
brother and ffier. 


It is not lawful for a female to marry any of the fons of the o- 
man who has fuckled her, becaufe they are her brothers, — nor the* 
fons of thofc fons, becaufe thej^are her nephews. 


It is not lawful for a male to marry the hulband’s fifter of tli» 
Tol. h C c 
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woman who has fuckled him, as fhe is his paternal aunt by fof- 

t 

terage. 

If the milk be drawn from the nurfe’s breafi:, and mixed* with 
water, prohibition is ftill attached to it, provided the former exceed, 
the latter in quantity; but if the water exceed, prohibition is not at- 
tached. — Shafei maintains that prohibition is attached, in the latter cafe 
alfo, becaufe there is actually fome of the milk in that water, and 
therefore it is indifpenfably to be regarded, cfpecially in a point of 
prohibition, that being a matter of caution. — To this our doctors reply 
that any thing lefs in quantity than that with which it is mixed is re- 
garded as virtually non-exiftent, as in the cafe of a vow^ for ii>ftance, 
where, if a man fwear that he will not drink and he after- 

wards drink it mixed with a greater proportion of water, he is not 
forfworn. 

If the milk be mixed with other food, prohibition is not attached 
to it, although the former exceed the latter in quantity. This is ac- 
cording to Haneefa. The two difciplcs lay that if the milk exceed,, 
prohibition is attached. — The compiler of the He day a remarks that 
this opinion of the two difciples proceeds upon a fuppofition that the 
milk and victuals do not undergo any culinary preparation after admix- 
ture; but that, if they be boiled, or otherwife prepared by fire, all the 
dodcH's admit that proliibition is not then occafioned. — The two dif- 
ciples argue that regard is to be had to that which exceeds, (as in the 
cafe of mixing milk with water,) provided it have not undergone 
any change by boiling or other caufe. — The argument of Haneefa is 
that the food is the fubje£i^ and the milk only a dependant^ with 
rclped to the end it is intended for, to wit, fujienance\ the cafe ia 
therefore the fame as if the proportion of the food exceeded that of 
the milL 

If tlv: milk be itiixed with medicine in a proportion exceeding 
5 ^ the 
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the latter in quantity, prohibition is attached to it, becaufe the 
milk is deligncd for fuftenance, which is the end, and the purpolc 
of the medicine is only to ftrengthen the child’s flomach, or to forward 
digeftion. 

If the milk of the nurfe be mixed with that of an animal, in a 
proportion exceeding the latter in quantity, prohibition is attached to 
it; but not if the milk of the animal exceed the other; regard being 
here had to that which exceeds ; as in the admixture of milk with 
water. 

If the milk of one woman be mixed with that of another, in this or wiih the 
cafe jdi>oo Toofaf holds that regard Ihould be had totheexcefs, — that otherwonun. 
is to fay, that prohibition is attached to that woman’s milk which ex- 
ceeds the milk of the other in quantity, — becaufc here the two milks, 
when mixed together, become as one fubflancc, and hence the fmaller 
quantity is to be corifidered, (in the effedl produced,) as a dependant on 
the greater quantity . — Mohammed and Ziffer contend that prohibition 
is attached to both milks equally, as both are of the fame nature, and 
a thing cannot be faid to exceed a homogeneous thing, becaufe the 
admixture with any article of a homogeneous nature adds to the fum, 
but does not occafion any deftruftion or change in f\\t mailer-, and 
the cud intended is the lame in both. — There are two opinions re- 
corded from Haneefa upon this lubje£l, one coinciding w itli Aboo 1 oofaj , 
and the other with Mohammed. 

* 

If thebreafts of a virgin fhould happen to produce milk, prohibi- prohibition i» 
tion is attached to it, — that is to fay, if a male child were to lubfift miliT of'a 
upon it, the virgin becomes his mother by folfcrage, and his marriage virgin, 
with her is prohibited, according tp the word of God in the Koran, 

“ Your mothers who have sucki.eu you are prohibited 
“ UNTO YOU,” which text being generally exprefled, applies to 
all women alike; — moreover, the milk of the virgin is a caufe of 

C c 2 growth 



196 


FOSTERAGE. 


Book Iir. 


or of a 


Cafes in 
which milk 
does not oc- 
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bition. 


growth in the child, which induces an apprehenfion of participation of 
blood. 

If milk be drawn from the breaRs of a deceafed woman, prohibn 
tion is attached to it. — ^This is contrary to the opinion of Shafe'i, who 
fays that, in the ellablilhment of prohibition by foRerage; the primary 
fubjed of fuch prohibition is the woman whole milk has been fucked 
by the child, the prohibition pervading throxigh the medium of that 
woman to others [her relatives,] but, by her deceafe, the original 
lubjed of prohibition is removed, Ihe being then a dead fubftance; 
whence it is that if a man were then to commit the carnal ad with 
her, he would not be fubjed to the punilhment of fornication, nor 
would prohibition by affinity be by that ad eflablilhed. The argu- 
ment of our dodors is that prohibition by fofterage arifes from an .1p- 
prehenfion of participation of blood, which appears in the increafing 
growth of the [child’s] body,, and this laft is occafioned by milk ; as in 
the prefent cale. 

If a woman’s milk be adminiftcred to a child in a glyfter, prohi- 
bition by fofterage is not attached to it. — This is the dodrine of the 
Z&hir Rawdyet . — It is recorded from Mohammed that prohibition is 
thereby eftablilhed, in the fame manner as a fall: would be vitiated by 
it : — but the reafon of this apparent inconfiftency (according to the 
Zdhir Rawdyet) is that the caufe of violating the faft is the reftoration 
of the body, which is effeded by the glyfter; whereas the caufe of 
prohibition by fofterage is the increafe of the body’s growth, which is 
not thereby effeded, nothing beirtg fuftcnance to men except what is 
adminiftcred bj the mouth. 

If a man’s breafts Ihould happen to produce milk,, prohibition is 
not attached to it, becaufe the /ubftance thus produced is not, 
in fad, milk, and confequently increafe of growth is. not obtained 
by means of it. — The principle upon which thh proceeds is that milk 

cannot 
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cannot be fecretcd in the breafts of any perfon but one who is capable 
of child-beariing. 

Prohibition by foilerage is not attached to the milk of a goat 
(or other animal;) — that is to fay, if two infants, a male and a fe- 
male, were to fubfift together, upon the milk of one goat, prohibi- 
tion by fofterage is not eftablifhed between them, becaufc between 
mankind and brutes there can be no participation of blood, (that is to 
fay, fuch participation as would occafion affinity,) and prohibition by 
fofterage arifes from participation of blood. 

If a man marry an Infant and an adult, and the latter fliould give 
milk to the former, both wives become prohibited with refpedt to that 
man [their hulband,] becaufe, if they were to continue united in 
marriage to bim, it would imply the propriety of joint cohabitation witli 
the fofter-mother and her fofter-daughtcr, which is prohibited, in the 
fame manner as joint cohabitation with a natural mother and daughter. 
— It is to be oWwved on this occafion, that if the hufband ffiould not 
have had carnal connexion with ihe adult wife, flie is not entitled to 
any dower whatever, becaufe the feparation has proceeded from her, 
before confummation ; — but the infant has a claim to her dower, 
the feparation not having proceeded from her. 

Objection. — The feparation proceeds from her, becaufe fucking 
the milk from the breaft was her aft. 

Reply. — Although the fucking was certainly her aft, yet the aft 
of fuch an one is not' confidered as deftruftive of her right, for which 
reafon it is riiat if ffie ffiould happen to kill her heir, this would not 
fet afide her right of inheritance.— -If, moreover, it ffiould appear that 
the adult had afted with any finifter view of diflblving the marriage, 
the huffiand is in this cafe empowered to take from her the half dower 
which he pays to the infant; but not unlefs ffie have afted with fuch a 
view, even though ffie were aw,^re of the infant being the wife of her 
huffiand. It is recorded from Mohammdy that the huffiand is autho- 


Ciife of one 
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rizcd to take the infant’s half dower from the adult in either cafe, — ■ 
that is to fiy, whether a difl()lution of the marriage may have been 
her intention or not ; but the former (which is the Zdhtr Rawdyet) is 
tlie more orthodox opinion, bccaufc, although the adult has by her 
aift iixed and rendered binding upon the hufband the half dower aforc- 
iaid, (which had before flood within the poUibility of dropping *,) and 
her lo doing amounts to a damage, yet fhe here flands {not as the ac- 
tual perpetrator, but) as the caufe of the damage, fmcc the ad of 
giving her milk to the infant is not the occafion of diflblving the mar- 
liagc any further than as it induces a con Ictjuence of joint cohabitation 
with a flcp-nwtber and Jlcp-Jau^htcr : — moreover, the annulling of 
a marriage is not what renders a dower obligatory, but is rather the 
occation of its dropping; but the half dower is incumbent, in the 
manner of a Mdtal, or prefent, in compliance whth cftablilhed, cul- 
tom ; and the annulling of the marriage is the condition jpf its becom- 
ing incumbent ; and in this view the adult is the caufe of the damage; 
and as being the caufe only, and not the a£iual perpetrator, tranfgreiiion 
is made a condition of her rcfponlibility, the linn* as in the cafe of 
digging a well,— that- is to fay, if a jperfon were to tranl'grcfs, in dig- 
ging a well, by iinhing it in another petfon’s ground, or in the high- 
way, he is refponfible for the Deeyat of any one. \vho might happen to 
fall into it, whereas, if the '\vell were funk. in. his own ground, he 
would not be refponfible;— now this tranfgreflion is not Jbund in the 
adult, unlefs where fhe is aware of the infant being the wife of her 
hufband, and that her view in fuckling it is a diffolution of the mar- 
riage; but where fhe is not aw.are of thabcircumflance, or being fo, 
yet gives her milk,' not with any view of diflblving the qaarriage, but 
rather, of pr^rving the infant from perifhing, in neither of thefe 
cafes is’tranfgreffipu fuppoled to exifl ; and, in the fame manner, it 

* Tliat is to fay, the obligation of which might poffibly have been annulled or cancel- 
li-d by tlie occurrence of fome accident previous to.the paymieot of it, fuch as the deceafe 
of the infant before confmnmatlon of the marriage, &c. 
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does not exift,^ if fhe knew that the infant is the wife of her luilhand, 
but be not aware that her luckling it will occafion a difl'olutlon of the 
marriage. 

ObJVxtion. — No regard is paid to ignorance of the law in a Muf- 
fuhnan territory; how, therefore, can Ignorance be pleaded in her ex- 
cufe in the prefeiit cafe? ^ 

Rp:ply. — Regard is here paid to her Ignorance, not in order to 
avert the fentcnce of the law, (which induces rcfponl'ibility upon 
her,) but folely to avert the conftruflion of intent of did()lution, or 
of wilful tranfgrefTion, to which her 2.0: might otherwife be liable, 
and which being thus difproved, (he is exonerated from refponfibility, 
as thefe arc the only caufes thereof, and neither of them can apply to 
her. 


The evidence of zvomen alone is not fufficient to cflablifli fofter- 
age ; nor can it be eftablilhed but on^jhe teftimony of two men, or of 
one man and two women. — Lnam Mdlik has faid that it may be efta- 
blifhed on the evidence of one woman, provided (he be an ASl^ bccaufe 
prohibition is one of the rights of .the law, and ^may therefore be 
cftablifl'ied upon a fingle information,— for inftance, where a per- 
fon purchafes fle(h meat, and any one bears teftlmony to its being part 
of a Majoofee facrifice, in which cafe prohibition is eftabliflied with 
refpe£l to it, — The argument of our doctors is that the cftablKhmcnt 
of prohibition in marriage is in no refpeft different from the extin£tion 
of a right of poiTeiTion; and the annulling of a right of pofledion can- 
not take place but upon the evidence of two men, or of qjic matt and 
two women; — contrary to the cafe of meat^ as the prohibition 
to the eating may be eftablilhed without afFeiling the proprietor’s right 
of pofTetTion, it ftill remaining his property under that prohibition;— 
the prohibition of this article, therefore, appears to be merely a matter 
of religion^ and in which, confequeutly, a fingle evidence fuffices. 
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Of TADAK, ox divorce. 

T ALAK, in its. primitive fenfe, means difmijfton :^irx law it 
fignifies the diflblution of a marriage, or the annulment of its 
legality, by certain words. 

Chap. L Of the Yaldk-al-Sonna^ or Regular Divorce. 

Chap. II. Of the Execution of Divorce. 

Chap. III. Of Delegation, of Divorce. 

Chap. IV. Of Divorce by a Conditional Vow, 

Chap. V. Of the Divorce of the 

Chap. VI. Of Rijaty or returning to a jlivorced Wife. 


Chap. 



Chap. I. 


DIVORCE. ^>1 

Chap. VII. Of Ada. 

Chap. VIII. OiKkola. 

Chap. IX. OfZ/M-. 

Chap. X. Of Ladn, or Imprecation. 

Chap. XI. Of Impotence. 

Chap. XII. Of the Edit. 

Chap. XIII. Of the Eftablilhment of Parentage. 

Chap. XIV. Of Hizdnet, or the Care of Infant Children. 

Chap. XV. Of Nifkd, or Subfiftencc. 


CHAP. I. 

Of Talak-al-Sonna, or Regular Divorce*. 


DiyoRCE is of three kinds; — first, the Ahfan, or mofi laudable ', — niftinaiow 
sf'.coND, ihc Hoofn, ox lauda^’le', (which are the diflindions of the 
■J aldk-al-Scnna'd ) — and third, \.\\o Bidddt, ox irregular. 

Tml’aldk Jhfan, ox moji laudable divorce, is where the hulband 
repudiates his wile by a fingle fentcnce, within a Tohr, (or term of 


• TaUi-al-Sonnu literally means “ divorce, according to the rules of the Somw," in 
oppolitioii to Takk Bidddt, which figiiifies a novel, unauthorized, or heterodox mode of 
divorce: the terms regular arid irregular are here adopted, asj)eing the moll familiar. 

D d 
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purity *,) during which he has not had carnal connexion with hei> 
and tlieii leaves her to the obCcrvancc of her Edit, or preferibed term 
of probation. This mode of divorce is termed the moji laudable^ for 
two rcafons; — first, becaufe the companions of the prophet chiefly 
eftcemed thofe who gave no more than one divorce until the expira- 
tion of the Ed//, as holding this to be a more excellent method than 
that of giving three divorces, by repeating the fentence on each of the 
two fucceeding j ; — secondly, becaufe in purfuing this method 

the hulband leaves it llill in his power, without any fliame, to reco- 
ver his wife, if he be fo Inclined, by a reverfil of the divorce during 
her Ed/f: this method is, moreover, the lead injurious to the woman, 
IP (he thus remains a lawful fubjeft of marriage to her hulband, even 
after the expiration of her Ed// 1, which leaves a latitude in her favour 
unreprobated by any of the learned. 


'V\^E Ealdk Hovfn, ox laudable divorce, is where a hufband repu- 
diates an enjoyed wife by three fentenccs of divorce, m three Eohrs. 
Imam Mal/k afl'erts that this method clafl'cs with the B/dddt, or Irre- 
gular, and that no more than one divorce is admitted as unexception- 
able, becaule, as being in itfelf a dangerous and difapproved procedure, 
it is only the urgency of releafe from an unfultable woman that can 
give a iandtlon to divorce; and this urgency is fully anfwercd by a 
fingle Eohr, — The arguments of our dodtors on this topic are twofold; 
FIRST, a precept of the prophet delivered to Ebn Afiiir, “ One /h/ng 
“ required by /he Sonna /r /ha/ ye veal/ for /he Tohr, and pronounce 
“ a divorce in each HoilXt.','' — secondly, the propriety of a divorce 
refls merely upon the proof of the urgency, and not upon the eftablilh- 
ment of the adual urgency iticlf, that being a matter concealed and 
unafeertai liable [but by virtual proof;] and the aid of proceeding to 

* Meaning the (pace which intervenes between the mcnflrual fluxes. 

t Contrary to any other mode of divorce, as a wife repudiated in any otjto way cannot 
be again married to her firft hufbind, unlefs file be previoufly married to, and divorced by 
another man. 


divorce 
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divorce at a time when the deilre of coition with the woman is frclh 
renewed, (to* wit, at the recommencement of her To/'/',) is a proof of 
the urgency ; and the repetition of divorce at the two fubfequent rc- 
tui ns (jf the ToA;- amounts to no more than a repetition of tlic proof, 
and is therefore allowed of. — Some of the learned have faid that, in 
this fpecies of divorce, it is moft advifeable that the hufband delay 
pronouncing the firft fentence of it until towards the termination of 
the T’ohr, fo as that the Edit may not be too much protracted ; but it 
is evident that the hulhand Ihould rather pronounce the divorce at the 
i o?mncnce7nentoit\\(tEebr, becaufe, if he were to delay it, he might 
probably be tempted to have carnal connexion with the woman in the 
interim, under an hitention of divorcing her, and then divorce 
after fuch carnal connexion, whicl^ is forbidden. 

Taldk Bidddt, or irregular divotre, is where a hufband re- TaLUEiddui. 
pudiates his wife by three divorces at once, — (that is, included in one 
icntence,) — or, wherehe repeats the fentence feparatcly, thrice within 
one ToAr; aiid if a hufband give three divorces in cither of thofe 
ways, the three hold good, but yet the divorcer is an offender againft 
the law. , 

Shafei has faid that all thefe* three deferiptions of divorce arc 
equally unexceptionable and Ic^l, bccaufe divorce is in itfelf a lawful 
act, whence it is that certain laws have beerf inflituted rcl'pcding it; 
and this legality prevents any idea of danger being annexed to it : 
moreover, divorce is not prohibited, even during the woman’s courfes, 
the prohibition there applying to the protraCtion of the EJit, and not 
to divorce. — Our doClors, on the other hand, fay that divorce is in 
Itfelf a dangerous and difapproved procedure, as it diflblvcs marriage, 
an inffitution which involves many circumftances as well of a temporal 
as of a fpjyftual nature; nor is its propriety at all admitted, but on the 
ground of urgency of releafe from an unfuitable wife ; and there is no 
'occafion, in order to procure this releafe, to give three divorces at 

once. 
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once, w hereas there is an excufe for giving three divorces I'eparately 
in three 7 o/j; 7, as this exhibits repeated proofs of the urgency of it; — 
and with .refpeft to what Shafei advances, that “ the legality of 
“ divorce prevents any idea of danger being annexed to it,” we 
anfwcr, that the legality of divorce, in one refped, (that is to fay, 
inafmLic|i as it is a di’/lrovef of Juhjedlwji'.,') docs not admit the idea of 
its being dangerous, but that, in another' refped, (to wit, its occa- 
lionins: the diflblution of marriage, which involves concerns both of a 
i'piritual and temporal nature,) it muft be confidered as attended with 
danger. 

The pronouncing of two divorces within one T’ohr comes under 
the defeription of BidMt, or irregttlar, the fame as that of three di- 
vorces, as already intimated. 

A QUESTION has arifen among the learned, whether the pronoun- 
cing of a linglc divorce irrcverfiblc within one Tdohr be of the deferip- 
tion of B'lddiit or not ? — Mohammed, in the Mahfoot, has fiid, — 
“ Whoever gives an irreverfible divorce, although it he within the 
“ 7 o/jr, forfakes x\\c Sonna, as there is no urgent neceility for fuch a 
“ fentence to ctfcft releafe from the wife, fince by the lapfe of the 
“ Edit that end' is obtained;” but again, in t\\&Zeeaddt, he lays that 
this method is not to he reprobated, on account of the occalioind 
urgency of immediate releaic, which by an irreverfrble divorce 
is obtained, it nQt being then fufpended upon the lapfe of the 
Edit. 


I'oliits to be 
attended to 
in adhering 
to the ^nna 
divorce. 


SoNNA, [that 'is, attention to the, mode preferibed by the Sonna,'] 
in divorce, appears in two drapes, adherence to number, and to time\ 
— to the former, by reftritfling the fentence to that of a fingle divorce 
reverlible, in which the enjoyed and the unenjoyed wifeare the fame; — 
and to the latter, (in which the enjoyed wife is folely confidered,) by 
pronouncing the divorce in a Tohr during which the hufband haS not. 

h|i. 
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had carnal connexion with her; — bccaiifc it is the proof ot urgency 
that is regarded; and the aft of proceeding to a divorce at a time when 
the delire of coition with the woman is trcfla renewed, (as at the 
recommencement of her is the bell proof ofluch urgency; for 

during the aftual time of the courf'es the woman is not an objert (;t 
delirc, and in a T’ohr where flic has been enjoyed dciirc is leliened 
towards her. — With refpefl to an luienjoycd wife, the l^obr and the 
courlcs are equal, — that is to lay, the pronouncing ot divorce upon 
her whilll Ihe is in the latter lituation is not irregular, nor reprobated, 
any more than whilll in the former. This is contrary to the opinion 
of he confidering an unenjoyed wife in the lame point ot view 

as one enjoyed: — but our doftors oblcrvc that the dciirc ot coition, 
with rcfpefl to an u?ic?ijoyed woman, is ever frclh, and is not Icilened 
by the circumllancc ot her courfes, lo long as the hulband s object, 
(namely, cW/zW;,) remains unobtained ; whereas, with rclpcil to an 
enjoyed wife, defire is renewed upon the 

I? the wife be a perfon who, from extreme youth or age, is not 
fubjeft to. the courles, and her hulband be delirous to repudiate her by 
three divorces in the regular way, he is firil to pronounce a fingle 
fentence of divorce upon her, and at the expiration ot one month 
another, and in li^e manner a third at the cxpiratioiv ot the next fiic- 
ceeding month; becaufe the term of one month correlponds with a 
return of the courfes, as is mentioned in the Koran. — It is here to 
be obferved that if the firll divorce be given- in the beginning ot the 
month, the three months from that period are fo be counted by the 
lunar calendar, and if in the middle of it, by the number of days, 
with refped both to the completion oi divorce and of tlic jEz/i/.— T his 
is the rule with Haneefa . — The two difciples maintain that the fccond 
and third' months are to be invariably counted by the lunar calendar, 
the deficiency of the firll: month to be taken from the fourth fuccecd- 
ing month, fo as to complete it. And it is alfo to be obferved that 
it is lawful for the hulband to divorce this wife immediately after car- 


Mode of ad- 
luTciice to 
the Sonna in 
rcpudijiing a 
wife not fub- 
jcA to the 
courfes i 
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nal connexion, without the intervention of anytime between the em- 
brace and the divorce. — Zijfrr fays that the hufband ou^ht to allow 
the intcivention of a month, lx;caufc that term correfponds with a 
return of the courfes, and alio, bccaufe in confequence of the em- 
brace, deiirc becomes languid, and is not renewed until after the lapfe 
of tome time. — Our doftors argue that there can be no apprehenfion 
of pregnancy’ w'ith refped to the woman in queftion; and divorce, 
after the carnal embrace, in the cafe of a woman who is fubjeit to the 
courfes, is not reprobated on any other account than as it induces it 
|)ortibility of pregnancy, which renders the duration of her Edit dubi- 
ous, that of a pregnant woman being determined by her delivery, 
and, of one not pregnant, by courfes: and as to what alleges, 
that “ deiirc becomes languid in confequence of the embrace,” it may 
be replied, that although this be admitted, yet in the prefent indance 
ilelirc is greater than in common cafes, as the hulhand can indulge his 
carnal appetite with fuch a wife without any apprehenfion of her pro- 
ducing children, the fiipport of whom might fall upon him; Ihc 
therefore is an objedt of delire to him at all times equally, fo that this 
date [of a woman not being fubjeft to the courfes] is the dime as the 
date of actual pregnancy ; now it is lawful to divorce a ’^frtgnant wife 
immediately after carnal connexion with her, becaufc no doubt is in- 
duced with refped to the duration of her Edit, and the time of 
pregnancy is a time of defire, as a hufband feels delire towards 
a pregnant wife, either bccaufe die produces a child to him, or bc- 
caufe the embrace with her does not occafion pregnancy; his deiirc 
t'.ierelorc is not ledened towards fuch a wife by, enjoyment- 

Ii' a man be dedrous of repudiating his pregnant wife by three 
(luoiccs in the regular ivay, [that is, according to the Sonna,'\ he is 
lird to pronounce a finglc fcntence .of divorce upon her, and at the 
c xpiiatinn of one month another, and in the fame manner a third at 
the expiration of the next fucceedipg month. This is according to- 
Jhinctja and Moo Toofaf, — Mphammd and Ziffer fay that the 'Talak- 
j nl-Sonna, 
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al-Sonna, with rcrpe(rt to a pregnant woman, conlifts in giving licr a 
Jingle divorce becaufe divorce is in itlclf a dangerous and difap- 
proved procedure ; moreover, the only rule inflituted by the law in 
cffediiig a triplicate divorce is, that the hulband firll pronounces one 
divorce, and at the expiration of a month, or the pafiing of the next 
courfes, another, and in the hime manner a third at the expiration of 
the following month, or the paffing of the next fuccccding courfes ; 
now the courfes do not occur to a pregnant woman, nor docs the lapfe 
of a month fland in place of a return of her courfes, (as with a wo- 
man whofe youth or age prevents Iier having them,) her whole period 
of pregnancy being as one long T'ohr\ and hence it follows that it is 
improper to pronounce more than a fingle fentcnce, the rule of tlie 
Sonna being rcflriftivc to one divorce in one T'ohr. — To this Hanciji 
and Aboo Toofaf reply that, although divorce be in itfclf a dangerous 
and difapproved procedure, yet it is admitted on the ground of ///■-, 
gency^ and the lapfe of a month is the proof of that urgency, 
and is therefore to be regarded here, the fame as in the cafe of a w(.)- 
man whofe youtli or age prevents her having the courfes; the founda- 
tion of this is that the period in queftion is fuch a time as affords a 
renewal of defire to perfons in healtli and vigour, and therefore the 
of divorce being proceeded in at fuch a fcafon affords proof of the 
urgency of it, with refped to a pregnant woman, the fame as to any 
other; contrary to a woman whofe 'Tohr is long, [that is, byconfli- 
tution or accident protbufled to any unufual length,] as the lapfe of a 
month is not a proof of neccffity with refped to luch an one; this 
proof of neccffity being found in her only on the renewal of the 
T’ohr after the courfes, the recurrence of which, with regard to her, 
is at all times poffible, whereas, with regard to a pregnant woman, 
it is impoffible. 


If a man repudiate his wife during her courfes, it is valid ; becaufe, Cafe of J!- 
although divorce within the term of the courfes be difapproved, yet it do. 

is lawful neverthelefs, as the difapproval is not on account of any 

thing 
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thing eflcntlal, Init merely becaulea divorce given,during the courfes 
occaiions a protra.^ion of the ESt . — ^This kind of difapppval, or in- 
terdirt, is termed Ktbce-lc-gbtrchee *, and does not forbid legality, 
whence a divorce given during the courfes is valid ; but yet it is laud- 
aide that the hutband reverfe it, as it is recorded that the fon of Omar 
Iiaving divorced his wife during her courfes, the prophet defired 
Oniai- to command his fon to take her back again; which tradition 
ihews tliat divorce during the courfes is valid, but that reverfil is in 
this cafe laudable.— This doflrine of the laudahility of reverfal is main- 
tained by many of our tnodern d(r(5tors ; but it is -certain that, in this 
cafe, reverfal is not ovXs laudable, h\\\. incumbent, for three reafoas ; 
FIRST,- in the tradition above quoted, the prophet defires Owwr pofi- 
tively “ to command his fon,” and command is always tnjundlive ; — 
.SECONDLY, the pronouncing of divorce during the courfes is an oj- 
fence, w Inch it is incumbent upon a man to expiate by every means 
within his power; and this may be edeacd, in the prefent inftance, 
by doing away its confequence, namely, iYvoEdbt', — thirdly, the 
pi otraflion of the Edit is injurious to the woman, wherefore reverfil 
is incumbent, in order that (he may not be fubjeded to injury: — thus 
it is indifpenfibly incumbent upon the hutband to reverfe the divorce, 
when given during the courfes ; after which, when tlic has become 
purified from her courfes, and has again had them, he may then 
cither divorce her on the commencement of her fecond fuccceding 
Tobr, or fuffer her to remain. The compiler of the Heddya obferves 
that this laft is what is faid in the Mabfoot. Eebddvee has faid that, if 
the hutband chufe, he may regularly divorce his wife on the com- 
mencement of the Eobr immediately fuccceding the courfes in which 
he had given divorce, and reverfed it, as above. Koorokhee fays that 
w liat is tlnis mentioned by Eebdvee is the dodrine of Hgneefa. That 
whicli is taken from xht Mabfoot is the opinion of the two difciplcs; 
and tlie ground of it is that the regularity of divorce depends upon the 
intervention of a complCtc menftrual difeharge between every two 

* Thi? may be rendered prohlhitlon for another reafon. 


fentences; 
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fentences ; and the firft of thefe is dcfedive, oa account of divorc(' 
having been 'pronounced in the middle of.it, fo that as part had picv i- 
ondy elapfed, whence it would appear ne^jeflary to complete it fioni 
the ncyct following return; but it is not lawful to have regard to or.c 
part only of the courfes, and not to the other ; confequcntly, regard 
mufl: be had to the next returning collides in toto. — I'hc ground of 
Tc’hmeei opinion is, that the divorce, with its eftefts, having been 
annulled entirely by the reverfal, it is the fame as if no divorce what- 
ever had taken place during the woman’s courfes; and hence it i . 
perfectly regular to pronounce divorce in the Tohr next immediately 
I'ucceeding. 

If a man were to addrefs his wife, IliyLng “ You me divorced 
“ thrice^ according to th.t Sonna,'* — and he have no particular inten- 
tion in fo doing, then, fuppohng the wife to be one with whom he 
has had carnal connexion, and allb fubjed to the courfes, the Irccomcs 
once divorced in that and each of the two fucceeding Tohrs: and if 
the hufbaiid Intended, in fo faying, either that three divorces Ihould 
take place colleftively upon the inftant, or, that a ftngk divorce fhould 
take efFeft at the end of each fucceeding month, the divorce, in each 
inftance, takes effed according to his intention, whether Ihe be in her 
courfes or her Thohr at the period of its thus taking effed upon her. 
— And if Ihe be one whofe Edit is calculated by month, (fuch as a 
woman, for inftance, whofe courfes are ftopt through age,) and the 
hulband have no particular intention in thus addrelfing her, in this 
cafe a lii^le divorce takes effect upon the inftant, another at the ex- 
piration of a month, and a third at the expiration of the next fucceed- 
ing mouth; becaufe the term of a month correfponds, in fuch an one, 
with the I'ohr of a woman who is fubjed to the courfes, as was 
formerly obferved; or, if he intended that three divorced Ihould take 
place colledively upon th® inftant, the thrqg^take place accordingly, 
in th(^'manner already ftated. But if the hulband were only to lay, 
VoL, L E e “ You 
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divorce. 


A divorce 
pronounced 
by compul- 
fion, 13 4;frcC‘ 
live, 


“ You nre divorced according to the Sonna,'' omitting the Word 
“ thrice ," — in this cafe the 'intention of three divorces colleftively is 
not efficient. The proofs and arguments upon this paffage are all 
drawn from the Arabic, and derive their weight from certain peculh 
arities in that idiom. 


SECTION. 

The divorce of every hulband is effcellve, it he be of lound utider- 
ftandlng, and mature age; but that of a boy, or a lunatic, or one 
talking in his fleep, is not effective, for two reafons ; — first, be- 
caufc the prophet has fliid, “ Every divorce is lawful, excepting that 
*'• of a hoy or a lufiatk'," — secondly, becaufe a man’s competency 
to aft depends upon his pofleffion of a found judgment, which is not 
the cafe with infants, or lunatics: — and one talking in his fee p is the 
fame, in this point, as a boy or J lunatic, fince his words in this cafe 
are not the refult of a deliberate option. 

■* 

The divorce of one afting upon compulfion, from threats, is ef- 
feftive, •acctJrding to our doftors. — Shafe'i maintains that it* is not 
€ffc(ftive, becaufe a perfon who is compelled has no option, and no 
formal aft of Istw is worthy of regard ynlefs it be purely optional : 
contrary to the cafe of a jefer, who, in mentioning divorce, acts 
from option, which is the caufc of its validity. — Our doiftors, on the 
other hand, alledgc that the perfon here mentioned pronounces di- 
vorce under circumftances of complete competency,, [maturity of age 
and fanity of intclleft,] the refult of which is that the divorce takes 
effeft equally with that of a perfon uncompelled, for with him necef 
fty * is tnc reafon of it%f fficicncy ; and the fame reafon applies to the 

^ Namely, the ncciffity of reparation from a wife who may be odious or difagrecable 
0 liim. 


divorce 
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•divorce of a compelled perfon, as he is alio under neediity ot divoi c( , 
in order that he may he releafed from the apprehcniion of that with 
which he was threatened by the compeller. — The foundation of this 
is that the man alluded to has the choice of two evils; one, the 
thing* with which he is threatened or compelled; and the othei', 
divorce upon compnlfion ; and viewing both, he makes choice of that 
which appears to him the eafieft, namely, divorce; and this proves 
that he has an option, though he be not dcfirous that its ell'ccl: (liotdd 
be eftablilhed, or, in other words, that divorce fliould take place 
upon it; nor does this circumftancc forbid the elficiency of his 
icntencc ; as in the cafe of a jeflcr ; that is to lay, if a man 
pronounce a divorce in jejl, it takes efleft although he be not de- 
firous that it Ihould; and fo likewife the divorce of one who is com- 
pelled. 

If a man pronounce a divorce whilfl: he is in a flatc of inebriety orinaiUte 
from drinking any fermented liquor, fuch as wine, the divorce takes n vaiia 
place. Koorokhee and Tehdvee hold that divorce ought jiot to take 
place in this cafe ; and there is alfo an opinion recorded from Shafe’i to 
the lame eflbd. The argument upon which they maintain this doc- 
trine is that reality of intention is connefted with the cxercife Of rea- 
fon, which is fufpended during intoxication from wine', in the fame 
manner as where a perfon hasutaken any allowed but in^naflng medi- 
cine, fuch as laudanum,- in which cafe a divorce pronounced would 
hot take effe£l, and fo in this cafe alfo. But to this our dexftors reply 
that, in the cafe now under confideration, the fufpenlion of realbn 
being occafioned by an offenc§, the reafon of the fpeaker is fuppofed 
ftill to remain, whence it is that his fentence of divorce takes efFe£t, 
in order to deter him from drinking fermented bquors, which arc pro- 
hibited. But yet if a man were to drink wine to fo great a degree as 
to produce a delirium or inflammation of the brain, thereby^ufpending 
his reafon, and he in that fituation pronouiwe divorce, it will not take 
effeft. 


E C 2 


The 
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And fo, alfo, 
that o^iidumb 
pcrfon. 


The divorce of a dumb perfou is efFedual, if it be exprelTed by 
pofitivc and intelligible figns, becaufe figns of the dumbar^ authorized- 
by cuflom, and are therefore admitted to ftand in the place of fpcech, 
in the prefent inflancc, in order to anfwer the neceffity of him who 
makes them. The various fpecics of figns ufed by the dumb iadiVorce 
lhall be fet forth hereafter. 


Numberof 

divorces in 
refped to fne 
women and 

(hi vcs. 


Thu utmofi; number of divorces^ with refpeft to a female flavO;^ 
is two, whether her hulband be a Have or free; and the fame with 
refped to a free woman is three. — Sbafei has faid that, in the number 
of divorces, refped is to be had to the Ikte of the man ; that is to fay, 
if the hulband be free he is empowered to pronounce three divorces, 
although his wife be a Have; whereas, if he be a Have,, he is not au;* 
thorized to give more than two divorces, although his wife Ihould be 
a free woman, the prophet having faid “ In divorce the Jiuie of the 
“ HUSBANU tf to be regarded, and in Edit that of the wife:.” — 
moreover, perfonal confequence is an efiential circumfiance in all 
points of authority, and that appertains to a frpeman in a higher de- 
gree than to a Have,, whence his authority is molt extenfive. — The ar- 
guments of our dodtors arc twofold upon this topic; — first, a pre- 
cept of the prophet, declaring, “ I'he divorces of a female (lave are 
“ TWO, and her Edit is two courfes \ — secondly, it is the woman 
who is the fu||e£l: of legality, and this legality entitles her to benefits; 
but llavery entitles only t»half of thefe oenefits; hence it follows that 
the divorce of a. female Have Ihould not exceed one *nd a half but 
inch fubdivifion of it being impolfible, her divorces extend to two , — 
As to the faying of the prophet quoted hy Shafei, that “ in divorce 
“ the Hate of the hulband is to be regarded,” it means no more than 
that die efficiency of divorce proceeds from liim.- 


A maftrr The dlvorcc of 3 Have upon his wife takes place; But that of a 

Cannot di- \ ^ 

voregthewife mallei' upoft the wife ofjjif Have is of no effefl,. becaufe the. matri- 
efkiifiavi. pitjp.riety being a right of the Have, the relinquilhment of it 

lellS'With the Jlave, trot with his majier, 

.CHAP. 
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Of the Execution of Divorce. 

Divorce (in refpefl: to the execution of it) is of two kinds; Sarceh Dininaions. 
or exprefs, and Kindyat, or by implication : — and firft of exprefs 
divorce. 


TalAk Sareeh, or exprefs divorce, is- where a hufband delivers xhe manner 
the fentence in dire<lt and fimple terms, as if he were to fay “ I have 
“ divorced you,” or “ you are divorced,” which effeefts a Talak. 

Rijai, or divorce reverftbk., — that is to fay, a divorce fuch as leaves 
it in the hulband’s power Ia\<'fully to take back his wife at any time 
before the expiration of the Edit : and thefe forms arc termed Sarcch, 
or exprefs, as not being ufed in any fenfe but divorce; and it appears 
in the facred writings that reverfal after an exprefs divorce is lawful. — 

The intention is not a condition of divorce taking place from thefe 
forms, for the fame reafon as was already alTigned, to wit, becaufe 
they diredly exprefs divorce, as not being ufed in any other fenfe. — 

And it is to be obferved that a reverftble divorce only is cfFcdcd by 
thefe forms, although the intention of the hufband be a complete 
divorce, becaufe his intention is here to effect that upon the inflant 
which the law fufpends upon the lapfe of the Edit, and is therefore 
unworthy of regard : and if his intention fhould be merely to exprefs 
a delivery from bondage, (which the term Talak is occ^fionally 
ufed tO'imply,) and he make a declaration to-'this efFeft before the 
Kdzee, it is not admitted, as it difagrees with his apparent defign : 

but 
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but yet it is acluiittccl before God, becaufe he Intended in thofc words 
a meaning wliich they are capable of bearing; and if hii^ intention be 
to exprefs a releafe from bodily labours, his declaration to this efFed 
In not at all admitted, either before the Kazre, or before God, as the 
\\ord T'aliib does not bear the conftriidion of releafe with rc{^e^f^ to 
/’odi/y hdmur, although it may occafionally bear tliat condrudion with 
refped to bondage: and it is alfo to be remarked that no more than a 
iinglc divorce can be effeded by thefc forms, although the intention 
be more , — Shaft alledges that divorce takes place according to what- 
ever the intention may be. — 'Fhc proofs on each fide arc drawn from 
the Arabic. 

If a may fay to his wife “ Yon arc [under] divorce,” or “ You 
“ arc divorced by divorce,” or, “ You arc divorced according to 
“ divorce*,” without any particular intention, or intending thcrcbv 

divorce, or /wo divorces, a liugle divorce reverfiblc takes place; 
and if his intention be three divorces, a triple divorce takes place 
accordingly. — The proofs are drawn on fliis occafion from the 
Arabic. • 

If a man were to fay to his wife (as above) You arc divorced 
“ by divorcement,” and declare that by the word “ divorced" he 
meant one divorce, and by the word “ divorcement" a fecond di- 
vorce, his declaration is credited, becaufe each of thefe words are 
capable of being conftrued into an intention of effefting divorce, and 
hence two reverfible divorces take place, provided the woman has been 
enjoyed by him. 


* Thefc and the fucce^dlng forms of divorce, literally rendered, are moll of them ap- 
parenlly unintelligible, or abfurd ; they aie each, however, to be confidered as having 
fomo peculiar ybrci? or which it is impoffible .to expreft) or to .convey an idea of, in 

iranjlatt9r\» “ « 
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If a man apply divorce to the whole woman, by faying (for 
iiiftance) “ Vou are divorced,” in this cafe divorce takes place, on 
account of its application to its proper fubjed, namely, the woman, 
the relative “ 2^ou” implying the woman’s perfon /« /o/o: and tlic 
rule is the fame where he applies it to any particular part or member, 
from which the whole perfon is neceffarily underftood, as if he were 
to fay, “ your wec/f,” or “ your /;•««/(',” or “ your /xa,/,” or “ your 
“ Z'o^/k,” or “ your vulva^' — “ is divorced,” — for by fuch words the 
whole perfon is implied, the terms trunk and body bearing that icnlc 
evidently, and the others la common ufc; and they nwcover occur, 
both in the and alio in the /feecw ; and, according to one 
tradition, the term blood may alfobe ufed in the lame lenie. l)i\ orcc 
takes place alio where it is applied to any general portion ol the wile, 
as if the hulband were to fry to her “ your half.,''' or “ your third, is 
“ divorced,” — becaufe any general portion is a proper fubject of all ai,ds, 
f\ich as fate, pttrehafe, and fo forth, and is therefore equally f) of di- 
vorce ; but the fubject in queftion (to wit, the woman) is incapable of 
divifion, and hence divorce is eftablifhed upon her in toto, and is not 
rcllridcd to the portion mentioned. 


If the hufband fay to his wife “ your boand," or “ yowx foot, is 
“ divorced,” divorce does not take place. — Zi£cr and Shafei maintain 
that it docs rand the lame difference of opinion fubfills where the 
divorce is applied to any other fpecific member, or organ, fuch as 
does not imply the whole pcrlon, as the ear or the noji, iVc. — I'hc 
argument of Ziffer znd Shafei is, that thofe members contribute to the 
matrimonial enjoyments, fuch as kilfing, touching, and lo lorth, and 
whatever is of this deferiptbn, as being a fubjeft of the laws of mar- 
riage, is a proper fiibjedt of divorce, and as fuch, when divorce is ap- 
plied to it, it takes place upon it, and confcquently extends to the whole 
perfon, in the fime manner as where it is applied to any general portion, 
liich as an half, and fo forth : contrary to the application of marriayc, 
to any Ipecific member, fuch as the hand or 'do.zfoot, in which cafe 

c the 
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the marriage is not valid, becaufe it is not conceivable that legality 
flioiild be cflablifhed in that particular member, and expend, in confe- 
qucncc, to tlic whole perfon, as the illegality exifting in the other 
members exceeds the legality in that particular member, — wh^eas the 
reverie holds in divorce. — To this our doctors reply, that a fpccific 
member, luch as the hand or foot^ not being in itfelf a proper lubjefl 
of divorce, the application of that to it is null, the lame as to a wo- 
man's fpittlcy or to her the ground of which is that the fubjeft 
of divorce mufl be fomething upon which a bond or connexion may 
exift, (as divorce implies the diflblution of a bond or connexion,) and 
there is no bond upon the hand\ for which reafon it is that the appli- 
cation of marriage to that part is invalid : contrary to a general por- 
tion of the body, which being (with our doftors) a proper fubjeft of 
marriage, the application of that to it is valid, and it is confcquently a 
proper fubjebl: of divorce alfo. There is a limilar dilFercncc of opinion 
where the divorce is applied to the belly or the back : but it is evident 
that here divorce does not take place, as tbefe parts are never ufed to 
, imply the whole perfon. 


A partial di- 
vorce is com- 
plete ill its 
effca. 


If a man pronounce upon his wife an half divorce, one divorce 
takes place, bccaufe divorce .is not capable of divifion, and the mention 
of any portion of a thing of an indivifible nature Hands as a mention 
of the whole; and the fourih, or fifth, or any othw proportion 
of divorce,, is analogous to the hnf, in what is now faid, for th6 fame 
reafon. 


Equivocal If a hulband fay to his wife “ you are under three moieties of two 

“ divorces,” three divorces take place, becaufe the half of two is one, 
and confequently three moieties of two divorces amount to three , — 
And if he were to fay “ you are under three moieties of one divorce,” 
ibme are of opinion that two divorces take place, this amounting to 
one and a half; but others allcdge that it produces three divorces, 
bccaufe every moiety, amounts to one complete divorce, on 

the 
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the principle already ftated : various doctors agree in approving the 
former opinion. • 

If* a man fay to his wife you arc under divorce, from one to 
or “ between one and /iw,” in this cafe one divorce takes 
place; and if he were to fay, — “ from one to three^' or “ between 
one and tbree^' two divorces take place. — This is the doifrinc of 
Haneefa.^^*T\it two difcipl^ affert that by the firft form two divorces 
take place, and by the laft;Mrof.“Z/^r, on the other hand, maintains 
that by the firft form no divorce takes place, and by the fecond one 
divorce only, this being conformable to analogy, becaufe the bounda- 
ries of a thing are not included in the contents ; as for example, 
where a man fays ' I have fold fuch'a piece of ground, from this 
waHHo wall,” in which cafe n<iither wall is included in the 
fale;-i— -The ground of opinion of the two dlfciplcs is that, in fuch a 
mode of fpeaking, the zvhole is by (iuftom tinderftood, as for ex-* - 
ample, wh<ire dneinan fays to another, take, of my property, from 
‘‘ one Dlrm t(S an hundred^'' which implied the whole hundred.” — 
The argument ef Haneefa is that, in this indefinite mode of expreffion, 
no particular number is implied, any more than where a man, in dif- 
courfe, fays ** my stge is' from fixty to feventy years,” or “ between 
‘‘ fixty and feventy,” by which he means feme indefinite term be- 
tween thefc two: and in reply to the argument of the two difciples, 
it is fufficient to obferve that the whole is to be underftood only where 
the expreffion relates to a thing of an indifferent nature, as in the 
inftance cited by them; but divorce is in ilfelf a dangerous and dilap- 
' proved procedure: and to what is advanced by Ziffer it may be 
anfwered, that it is ncceflary that the frjl boundary be in cxiftence, 
fo as that the fecond may bear a relation to it; but in the prefent 
cafe the firji boundary (to wit, divorce is not in being, nor can be 
fo, unlefs by divorce taking place, which it accordingly does of this 
neceflity: contrary to the cafe of fale, cited by Ziffer as appofite to 
this, becaufe there both boundaries (underftood by the two walls) 
VoL. L F f do 
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(Jo nifJually exifJ previous to the lale.' — It is to be obferved on this oc- 
cafion, that if the huftand, freaking in thefecond form,.' intend only 
a linglc divorce, it is admitted with Goo, as he may be allowed 
to inteiid wliatcvcr couftruction the words will bear, but^ it is 
not admitted with the magiftrate, as being contrary to apparent cir- 
ciamftaticcs. 

If a man fay to his wife “ you are divorced once by twice,” in- 
tending the multiple or multiplied product: thereof, or not having any 
particular Intention, a Jingle divorce reverJible takes place . — Ziffer 
fays that two divorces take place, fuch being the number underJtood 
from this mode of fpeaking in arithmetic ; and this opinion is adopted 
by Hiifn-Bin-Zeedd . — But if, in fpeaking as above, he intend to fay 
“ you ai'c divorced once and twice,” three divorces' take place accord- 
ingly, becaufe this way of fpeaking is capable of that conJirudtion, as- 
the word fee [by] liasalfo [in iht Arabic] the lenfe of andt if,, how- 
ever, the woman be uneujoyed, no more than one divorce takes place, 
as in the cafe where a man fays to his unenjoyed wife ^ you are di- 
vorced once and twice;”— but if he intend to fay, you are divorced 
once with twice,” three divorces take place, although Jhe Jhould be 
unenjoyed; — and if he mean to exprefs himfelf in a fenfe which im- 
plies that the one is contained in the other, as if he were to fay, 
“ you are divorced once in twice,” one divorce takes place, the fuper- 
added words in twice being held to be redundant,, becaufe divorce is in- 
capable of being a container 

If a huJband fay to his wife “ you are divorced twice by twiee^'^ 
intending the multiple, yet no more than two. divorces take place. — 

• The words in the original are “ Ante Taliktoon walidetoon /« Sinnatinee,*’ 
wliich is an indefinite or equivocal mode of exprelfion, as the word fte (among various 
other fenfes) bears thofe of by, withy or andy as well as »»,!— which accounts for the dif- 
tinilions here made, and the latitude permitted. 
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With Ziffer three divorces take place, becaufe from this multiplying 
mode of expreffion is to be underdood fou7- divorces, and three confe- 
quently take place, as being the greateft lawful number. 

If a man Ciy to his wife, “ you are divorced from this place to Divorce. witii 
Syria^ a fingle divorce reverfiblc takes place . — ZiJJer fays that it oc- place, 
cafioiis a* complete or irreverfible divorce, becaufe, where he thus 
gives the divorce a defeription of lengthy it is the fame as if he were to 
fay, you are under a long divorce,” and if he were to fay fo, a com- 
plete divorce would take place, and confequently the fame in the pre- 
fent inftance. — Our dodlors, on the other hand, alledgc that the fen- 
tence docs not affix any defeription of length to the divorce, but rather 
the reverfc, becaufe when divorce takes effefl in any 07ie place it does 
fo in alL 

If a man were to fay, you are under divorce in Mecca^^'" di- 
vorce takes place upon her immediately in every country ; and fo alfo 
if he were to fay “ you are divorced in this houfe^'' becaufe divorce 
is not reftriifted to any particular place ; — and if he were to intend, by 
thus fpeaking, that ffie ihall become divorced if ever Jhe jhould enter 
Mecca^ or that houfe,” his declaration to this effeft is admitted with 
God, but not with the Cavuzee^ as the tenor of his words apparently 
contradid this conftrudion. 

If a man fay to his wife, you are under divorce when you enter 
Mecca, in this cafe no divorce takes place until ffie enter Mecca, he 
having fufpended the divorce upon that circumftance. — And if he fiy, 
you are divorced in entering the houfe,” this means “ if you enter 
the houfe,” becaufe the containing particle frequently ftands expref- 
five of a condition, and not being applicable here in its containing 
fenfcj it neceflarily affumes the meaning of ^ condition. 
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SECTION. 

Of Divorce with a Reference /o T r M z. 


If a man fay to his wife, “ you are divorced this day to-morrow,” 
or “ you are divorced to-morrow this day,”^ in the firft inftance 
divorce takes place on the inftant, and, in the fecond, on the begin- 
ing of the morrow ; and the fecond word is in both cafes redundant ; 
bccaufe, where he firft fays “ this day,” divorce takes place immedi- 
ately on the prefent day, and confequcntly is not procraftinated to tlie 
morrow, — and, on the other hand, where he firft fays “ to-morrow,” 
the divorce is procraftinated to the morrow, and does not take place 
immediately on the prefent day; the fecond word is therefore re- 
dundant in both cafes. 

Where a man fays to his wife, “ you are divorced to-morrow,''' 
the divorce takes place on the dawn of the next morning; and if he 
Ihould intend by the word “ to-morrow” the end of the morrow, it 
is fo admitted with God, but not with the Kdzet, becaufc this con- 
tradiifts appearances : but if he were to fay “ you are divorced in 
“ to-morrow,” declaring his intention therein to be “ at the end of 
“ the morrow," it is admitted with the Kdzee, according to Haneefa. 
The two difciples fay that it is not admitted with the Kdzee, although 
it be fo with God^ becaufe the words to-morrow and in to-morrow are 
one and the fame thing, as the word to-morrow is mentioned in an 
iticluftve fenfe * in both cafes, whence it is that, from the expreflion 
“ in to-morrow,” divorce takes place on the firft inftant of the en- 

* This is an Arabic mode of expreffion, implying no more than that here die particle 

in is underftood. 

fuing 
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fuing day, where the hufband has no particular intention. — The ar- 
gument of Hcmeefa on this fubjeft is that the huiband may be allowed 
to have intended lome fuch meaning from his expreflion, bccaufe the 
word /'« is introduced as a Zirf^ or particle of containance, which does 
not require that the whole of the container Ihould be underflood from 
it ; and the reafon wliy divorce takes place, in the prefent inflance, 
from the beginning of the enfuing day, where the hufband had no 
particular intention, is,, that as nothing appears to the contrary, its 
commencement is necefl'arily determined to that period; and regard 
being thus had to neceffity in the determination of it, it follows that 
if the Ipeaker fix it at the end of the day, this determination mud 
be regarded, a fortiori: contrary to his faying, “ you are under di- 
“ vorce to-morrow,” (omitting the word /«,) in which cafe, if he 
fhould have intended the end of to-morrow, his declaration to that 
efFefl is not admitted with the Ktizee,. bccaufe the word to-morrow, 
without in, occafi^ns the woman to fall under the delcription of 
being divorced for the whole of to-morrow, which cannot be effeded 
but by the divorce taking place upon her in the beginning of the day ; 
and confequently the end of the day, in this cafe,, contradids ap- 
pearances. 

If a man fay to his wife “ you are under divorce yefterday,” and 
it fhould fo be that he was married as this day, divorce does not take 
place at all, becaufe he has here referred divorce to a period in which 
he was not competent to pronounce it, and therefore his divorce is 
nugatory, the fame as if he were to fay, “ you are under divorce 
before my exigence." — But, in the prefent cafe, if he had married 
her before the time of which he fpeaks, divorce takes place at the time 
of his fpeaking ; becaufe, .if a man fignify a divorce in the preterite 
form, it is an indication in the prefent, and hence the divorce takes 
place accordingly, this expreflion being an indication of what is now, 
and not a relation of what is paf, as it does not appear that he pro- 
nounced 
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aouiKcd any divorce yeilerday, fo as that lie ftiould now give intelli- 
gence thereof*. . ;■ 

Ik a man liiy to his wife “ you are under divorce previous 

to your marriage with me,” — divorce does not take place, be- 
caule he applies the divorce to a period which forbids it, the fame as 
if he ^vcre to fay “ you are under divorce in my infancy,” or “ in 
“ my deep.” 

If a man fiy to his wife, “ you are under divorce upon my not 
“ divorcing you,” or “ when I do not divorce you,” and then re- 
main filent, divorce takes place, becaufe he has here applied it to a 
time which appears the moment he ceafes to fpeak. — But, if he 
were to fay, “ you are under divorce I do not divorce you,” 
divorce does not take place until near the period of his deceafe, be- 
caufe here the condition does not become eftablifhed until life be def- 
paired of. 

If a man fay to his wife “ you are divorced, whilft I do not di- 
“ vorce you, you are divorced +,” Ihe becomes divorced on account 
of the laft repudiation, to wit, “ you are divorced.” — This is where 
the laft words of the fentence are uninterruptedly connefted with the 
firft part of it, and proceeds upon a favourable conftrudlion, for ana- 
logy would fuggeft that the firft divorce takes place alfo, (to wit, 
“ you are divorced whilft I do not divorce you,”) and thus both di- 
vorces would take place, provided the woman be enjoyed ; and fuch 
is the opinion of Ziff'er’, but the reafon for the more favourable 
conftru£lion here, is that it is the intention of the vower to fulfil 

* The reafoning here turna folely upon certain idiomatical peculiarities in the con- 
ftruition of the Arabic language, in which th* preterite is frequently adopted, by the law, 
in a rrm/iw fenfe. (See Book II. Chapfl.) 

t This is one of the forms under which divorce ^ vtw is conceived. 
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his vow, in fuch a manner that he may not be forfwom, which is 
impoffible in the prefent cafe, unlefs that portion of time which may 
enable him to pronounce the divorce be excepted from his fpeech, 
“ you ai;e divorced whilft I do not divorce you and being thus ex- 
cepted, divorce takes place, on account of the words which follow. 
Cafes correl'pondent to this occur in the Book of Ehtuin. 

If a man fay to a ftrange woman, “ you are under divorce the 
“ day upon which I marry you,” and he afterwards marry her in the 
night, the is divorced ; becaufe by day is fometirhes meant the day 
time, and this fenfe alone it bears where it relates to a matter of con- 
tinuance, (fuch as fajiing, for inftance,) and fometimes it is meant 
to exprefs time 'xa general, which fenfe it bears where, it relates to a 
tranfmt or momentary tranfaftion, and of this nature is the aft of 
divorce’, and confequently by the word day, in the prefent cafe, is to 
be underftood time generally, applying equally to day and night both. 
— But if the hufband were to fay that by day he meant the davtime, 
and not time generally, his declaration is admitted with the Kazer, as 
he may be allowed to have intended that conftruftion which is appli- 
cable to the word day, fincc, according to cuftom, day applies to the 
daylight, and night to darknefs. 


SECTION. 

If a hufband fay to his wife I am divorced from you,” by this 
nothing is eftablifhed, although divorce be the intention: but if he 
were to fay “ I am feparated from you,” or “ I am prohibited to 
“ you,” intending divorce, fhe becomes divorced.— holds that 
divorce takes place in the former inilance alfo, where fhch is the in- 
tention. 
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tention, bccnufe the matrimonial right of poflefllon is equally partici- 
pated by the hulband and the wife, infomuch that the hitter is entitled 
to demand coition of the former, and the former to demand admiffion 
to coition from the latter, and the legality of the carnal et^oyment 
alii) appertains equally to both ; and divorce being ufed for the pur- 
pole of diffolvlng the right, and 'the legality, the application of it to 
the hulband holds good, as well as to the wife, and confequently 
dii orce takes place under the JirJl of the above forms, as well as under 
the fecoud or third .— argument of our dodors is that divorce is 
ufed for the removal of refiraint, and this is found in the woman, but 
not in the man, (whence it is that a married woman cannot go out of 
the houfe:) and admitting that divorce were ufed for the purpofe of 
diflblving the matrimonial right of poffeffion, (as advanced by Shafei,) 
it may be replied that the hufoand is the poflcflbr of the wife, and 
the wife the poflefled of the hulband, (whence the woman is called 
the married, and the man the marrier,) and confequently poffeffion 
applies to the woman : contrary to feparaiion or prohibition, the firji 
of thefc being a total diffolution of connexion, and the fecond of legality, 
both of which equally appertain to each of the parties ; and hence the 
application of them to either is equally forcible, whereas that of divorce 
is of no force except when applied to the wife. 

If a man fay to his wife, “ you are divorced once or notj” divorce 
does not take place. The compiler of the Heddya obferves that the 
fame is faid.in the Jama-Sagheer nor is any difference of opinion 
recorded there. This is what is faid by Haneefa, and in one 
place by Aboo Yoojaf. According to Mohammd (with whom Aboo 
Toofaf in another place coincides) a fingle divorce revcrfible takes 
place; and in the book of divorce in the Mabfoot it is recorded that, 
where the hulband fays to his wife, “ you arc divorced once or no- 
“ thing,” a fmgle divorce reverfiblc takes place, according to Mo- 
hammed: now between this and the preceding form there is no fort of 
difference, and confequently, if the cafe cited in the Jama-Sagheer 

be 
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be the opinion of <7// the doflors, it follows th.it there arc opi- 
nions recorded from Mohammed upon this point. — The argnincnt ol 
the latter is that the number is rendered dubious on account ot the 
particle of doubt “ or ” intervening between the word “ and 

the negative “ not^' wherefore regard to the former drops, and his 
words remain, “ you are divorced:” contrary to a calc u herc lie 
fays “ you arc divorced or not,” in which inftance divorce does not 
take place, fmee in this lafl; cafe the doubt exilhs with rcipc^l; to di- 
vorce itfelf. — The arguments ai Haneefa are drawn from ihc ylrahu 
idiom. 

If a man fay to his wife “ you are divorced after my death,” 
or “ after your death no confcquence whatever enfucs from this 
exprellion, becaufe, in the firfl inftance, he has ajiplied llie divorce to 
a time which forbids it, fince a hufband is not competent to the exe- 
cution of divorce after death ; and, in the fecond, the woman no longer 
remains a fit fubjed of it ; and both thefe circumftances are efiential to 
a legal divorce. 

If a hufband become the proprietor of his wife [as a flavc] either 
whol/y or in part, or a wife the proprietor of her hufband, f'cparation 
takes place between them, pofl'effion by bondage and poflcllion by 
matrimony being irreconcilable; — in the latter inftance, becaufe, if 
f'cparation were not to take place, it would follow that the wife is at 
once the pojfejfor and the pojfejfed, (fhc falhng under the latter deferip- 
,tion by virtue of marriage;) — and, in the former inftance, becaufe 
poflefiiion by matrimony is eftablifhed of neceflity, and when the huf- 
band becomes adlual pofleflbr of his wife’s perfon, this neceflity ccafcs, 
and confequently pofl'efllon by matrimony alfo. 

If a man purchafebis own wife, [as a flave,] and afterwards divorce 
laer, diverse does not take place, becaufe without the continuance of 
marriage it cannot exift, and in the prefent cafe the m.arriage has 

VoL. 1 . ■ (I g ceafcil 
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ccafecl in every fhapc whatever, luice it, does not continue even with 
rcfpc£l to and in the iarr^c manner, when a w^fe becomes 

poflclTor of her hiilhaiid, cither wholly or in part^ if the latter were to 
divorce iicr, his divorce docs not take efitfl, becaufe in this caie al(b 
iIk marriage has ccafcd, for the reafons before afiigned. — Mohhmmcd 
fiyvi that in the latter cafe divorce holds good, becaule the woman is 
( iiioiiied an JhV/V, and hence the marriage continues in one fliape: con- 
trary to a cafe where the hulband purchalcs his wife, for then the mar- 
riage totally ceaics, bccaufc Ihc is not under any obligation of Edit 
yvlth refpeft to her hulband, w'ho is now her proprietor, and has a 
right to continue carnal cohabitation with her in that capacity. 


The divorce 
of a wife 
(being a 
Have,) when 
iufprnded 
upon ihe 
emancipation 
of her owner, 
takes place 
upon ilic oc- 
currence of 
the condition. 


If a man marry the female flave of another, and fay to her, you 
are divorced twice upon the manumidion of your owner,” and her 
owner afterwards emancipate her, the divorce takes place ; but it is 
fhll in the hufband’s power to reverfe it, becaufe he has luipended the 
divorce upon the manumiffion of the mafter, and that is the condition 
of it, (as a condition is a thing not exifting at prefent^ but the occur- 
rence of which is probable, and in this cafe aflually takes place on 
manumiffion, wherefore that is the condition, and divorce is fufpend- 
ed upon it;) and divorce taking place after the occurrence of the 
condition, it follows that it takes place upon her as a free wornan^ and 
hence fhe is not, by two divorces, rendered prohibited * by a rigorous 
prohibition* 


If the perfon in queftion were to fay to the female flave, his wife, 
when to-morrow arrives you are under two divorces,”, and her 
owner were to fay, ‘‘ when to-morrow arrives you are freef in this 
cafe it is not lawful for the hulband to marry her again, until fuch 


* Three divorces being the ntmoft number to a free woman, and two to a flave, it 
follows that if two divorces take placf upon a woman as a Jiavt flic becomes irrsver/ibly 
divorced. (See Chap, I. ) 
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time as flie has been married to another man, and rcpiKllatcJ bv Inin, 
and her EV/V (which is three terms of her courfes) has cla|)lai. — b'bl . 
is the doftrinc of the two FJJcrs . — Mohammed lays that tlic liiilbaiul 
is at liberty to reverfe the divorce, fiace the execution of the dn nrcc 
is connefted with the mafter’s manumi(]ion, bccaufe the ludbaud has 
fulpended his repudiation upon the fame circumAancc on wIiiLh the 
mafler has fufpended his manumillion; hence the rcpuduii'ion is (as it 
were) afibciated with the cmanc'tpatio7i\ and freedom beiiii^ alii) alli;- 
ciated with the emancipation, it follows that the execution of divorce 
is, of courfc, afibciated with freedom, and the divorce takes place upon 
the flave after freedom, (whence it is that the Edit of the woman here 
treated of is fixed at three terms of her courfes, whereas, if Hk were a 
JIavc, \\trEdit would be/u’o terms only,) and fuch being the calc, rever- 
fal is approved, in this, as well as in the preceding, example. The ar- 
gument of the two Elders is that the hulband has lufpended divorit 
on the fame circumflancc upon which the maficr has fufpended 
freedom \ and as that takes place upon the woman whilft flic is yet a 
flave, fo does divorce likewife ; now the flave becomes forbidden, [in 
marriage to her hu{band,j in coufequence of two divorces, by the ;/- 
gorous prohibition^ wherefore reverlal is not approved ; nor docs it be- 
come lawful to him to marry her till fuch time as flic Avail have been 
poflefled by another hulband ; but this realbn docs not apply to the 
Er//V, fmee that is a matter of caution, which is evident from fixing its 
duration to ihre^ terms of the courfes, fo as that the complete fulfil- 
ment of it may be indubitable: and with refpebt to what Mohammed fays, 
that, “ as repudiation is connefted with freedom, divorce takes place 
after freedogi,” it is of no weight, bccaulc, if freedom be conmadw d 
with manumiffion, on account of the one being the caiilc of the otln r, 
and if the repudiation and manumiffion be aflbeiated tog>*tIicr in fuch a 
manner that repudiation and freedom mufi take place at the fame time, 
we reply that divorce is alio aflbeiated with repudiation, on account 
of the latter being the caufe of the former \ whence it follows, that 
freedom is aflbeiated with divorce, and not that divorce takes place 
fubi'equent to freedom. 
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SECTION. 

Of Divorce by Comparifotiy and the feveral Defcriptions of it. 


The Tiumh^r 
of divorces 
may he de- 
tcnnlncd by 
figns made 
with the 
fingers; 


hut not unlofs 
itbeexprefied 
with a rela- 
tion to num- 


If a man fay to his wife, “ you are under divorce thus," holding 
up his thumb and fore and middle finger, three divorces take place, 
becaufc, from the holding up of the fingers number is cuftomarily un- 
derftood, where the fign is affociated with a relative to number; and 
the word “ thus" is of this kind; and the fingers held up are three in 
number; whence three divorces are to be underftood: — and if the 
fign be given with one finger, a fingle divorce takes place : if with 
tivn fingers, two divorces. — It is to be obferved that the fign is to be 
underftood from the fingers which are extended, and not from thofe 
which are clenched. Some of our modern doftors, however, fay that, 
if it be made with the back of the fingers, it is underftood from thofe 
which are clenched. — And if the divorcer were to fay “ I have given 
“ the fignal with the two clenched fingers,” whilft at the fame time 
he had actually given it with the extended fingers, his declaration is 
credited with God, but not with iht Kdzee’, and fo alfo where he 
fays “ I have intended the fignal by the palm of niy hand, and not 
“ by the fngers\" infomuch that two divorces take place in the frf 
inftance, and one in the lajl, in a religious view ; becaufe figns are 
made with the fhut fingers, or the palm of the hand, as well as with 
the extended fingers, and hence he may be allowed to have intended 
to exprefs the number of divorce by figns capable of that conftruition : 
but it contradifts appearances. And in the cafe now under confidera- 
tion, if the word “ thus" be omitted, and the fign be made with 
the thumb and fore and middle finger, yet one divorce only takes 
place, becaufe the fgn is not aflbeiated with the reiativey and hence 

the 
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the words only remain, to wit, ‘‘ you are divorced,” from which one 
divorce only refults. 

If a man give to the divorce which he is pronouncing a defcrip- l^jvorcepro- 
tion or particular vehemence or amplijicaiiony as if he were to fay, an cxprciLo i 
you are divorced irrcverfibly^'' or you are divorced to a ccrtahity^^' if 
an irreverlible divorce takes place, whether the wife whom he fo 
adfdrefl'es may have been enjoyed or not . — Sbafei fays that the divorce 
is reveriible where fhe has been enjoyed, beeaufe reverfal during E^y//, 
after divorce from a wife already enjoyed, is fandlioned by tl:ie precepts 
of the law, and bringing it under the defeription of irrcvcrjibihty is 
contrary to them; thus a hufband is not at liberty to pronounce, upon 
an imcnjoyed wife, a divorce irreverfible ; the word “ trreverftbly^''^ 
therefore, is nugatory on this occalion, as much as if he were to lay 
you arc divorced, with this condition, that no right of reverlal re- 
mains to me.” — The argument of our doctors on this point is, tliat 
the man has pronounced the divorce under a defeription wliich it is 
capable of bearing, beeaufe divorce takes place irreverlibly upon a wife 
unenjoyed, (and alfo upon any other, at the expiration of the Ed/t\) 
and fuch being the cafe, the divorce takes place in this cafe irrcverfibly 
upon an enjoyed wife, the fame as upon one unenjoyed^ the hulband 
having, by his defeription, fpecified a circuinllance which is really 
applicable to divorce. And with refpedt to the cafe of reverial being 
mentioned as additional condition y (as cited hy Shafei in lupport of 
his dodfrine,) it is not admitted; beeaufe there alio a divorce irrevcr- 
fiblc takes place, where it is pronounced either without intention, or 
wkh the intention of two divorces \ but where three divorces arc in- 
tended, that number muff take place, as irreverfibility bears tlic con- 
flrudtion of three divorces. 

If a man fay to his wife you arc divorced Irrevcrftbly,” or 
“ you are divorced to a. certainty,” and intend by his words ‘‘ you 
are dfivorced” to* exprefs one divorce, and by the additional wonls 

‘‘ irrcverfibly,” 
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“ irrcvciiibly,” or “ to a certainty," another diivoxzt, two divorces ir- 
rcvci liblc take place, as thel'e expreflions are of thcmrclvcs capable of 
ctFcclinc,' divorce. 

% 

Ik a hulbaiid fay to his wife “ you are under a mofi enormous di- 
“ vorce,” a divorce irreverfiblc takes place, becaufe divorce is thus 
deferibed only with a view to its effed in the immediate diflblution of 
the marriage, and hence the delcription of it by enormity is the fame 
as by irreverfibiUty. And it is the lame if he were to fay, “ A mjl 
“ baft; divorce,” or “ the ivorjl kind of divorce and fo alfo, if he were 
to fay, “ a diabolical divorce,” or “ an irregular divorce:” bccaufc 
reverfiblc divorce is rellrided to thofe of the regular delcription, [or 
TaUk-al-Sonna,] and confequently all others are of an irreverfiblc na- 
ture. — It is recorded as an opinion of Aboo Toofaf, that, where the 
hulband fays “ an irregular divorce,” a divorce irreverliblc does not 
follow, unlefs fuch be the intention, becaufe irregularity \Biddat'[ in 
divorce is of two kinds, — one originating in the circumhance under 
which divorce is executed, (as where it is pronounced upon the wife 
during her courfes,) — the other, in the nature of the fentence, (as 
where the hulband pronounces the divorce irreverfiblc in dired terms,) 
and hence it is indifpenfably requilite that the intention be regarded. 
It is alfo recorded as an opinion of Mohammed, that from the ufe of 
the deferiptions irregular or diabolical a divorce reverfible takes place, 
as divorce may be thus deferibed, not with any view to irreverftbility , 
but merely to the irregularity of the circumftances tinder which it is 
pronounced, (as where it is pronounced upon the woman during her 
courfes;) and hence the divorce is not irreverfiblc, unlefs fiiCh be the 
intention. 

Ik a man fay to his wife you are under a divorce like a mottn- 
*'■ tain," a divorce irreverfiblc takes place, according to Haneefa and 
Mohammed. — Aboo Toofaf holds that the divorce is reverfible, becaufe 
a mountain is a fingle thing, and hence the comparifon of divorce with 

a mouutaia 
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a mountain gives the former a defcriptlon of unity . — The argument of 
the other two fages is, that funik, in divorce, is always ufed in an 
amplifying -inA atnphjication implies trrcvcrfibdity\ v\ hence a 

divorce irrcverfible is the eft'cLt. 


23 f 


If a man fay to his wife “ you are under a mojl vehement divorce,” 
or “ you are divorced like a thoufanf'' or “ a houfejitl, — one divorce 
irreverfible takes place, unlefs his intention be three divorces, in 
which cafe tliree take place accordingly. — The divorce is irrcvcrlible 
from the tirfl of thefe forms, becaufe it is there mentioned under a 
defeription of vehemence, which occafions irreverfibility, as applying 
fomething in its nature decifive, and incapable of recall, whereas, di- 
vorce reverfible is capable of recall, and therefore the defeription of 
vehement does not apply to it ; and it is irrcverfible from the fecond 
form, becaufe this fimile fometimes exprefles jorce, and fometimes 
number, (as it is faid, for inftance, that Inch a man is like a thoufand, 

by which it is to be underllood that he is pofl'efled of uncommon 

frength,) and hence the intention applies with equal propriety to 
either fenfe ; and where no intention exifts, the Icaftextcnfive mean- 
ing of the two is adopted, to wit, one divorce irrcverfible', — and from 
the third form, becaufe a houfe may be filled either by the magnitude 
of its contents, or by the number, and hence the intention applies with 
equal propriety to either circuraflance ; and where no intention cxifls 
the leaft extenfive fenfe is adopted, as above. 

It is a rule, with Uancefa, that whenever divorce is thus pro- Divorce, 
nounced with a fmile, it produces a divorce irrcverfible, whatever the 
thine may be with which it is compared, and whether the magnitude 

o J ^ 1 vvays irrtvtr- 

of that thing be mentioned or not ; it having been before remarked 
that firaile in divorce is always ufed in an amplifying lenfe ; and am- 
plification implies irreverfibility. Aboo Toofaf, on the other hand, 
holds, that if the magnitude of the fubjeift of fimile be mentioned, the 
divorce is irreverfible, but not otherwife, whatever that may be, bc- 
3 caufif 
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caufc a fimilc may fometimes be Introduced merely to cxprefs unity \ 
wherefore indefinite comparifon is not to be taken in, an amplifying 
fenfe: but where the magnitude.\% mentioned, that undoubtedly is to 
be amplification'., and hence irreverfibility is eftablifhed. — 

Again, Zifj'cr maintains that if the fubjeft of fimilc be of fuch a nature 
as conveys an idea of magnitude, the divorce is irreverfible, but other- 
wile not. — Some commentators alledge that Mohammed with 

Haneefa on this point ; others, that he agrees with Ahoo Toofaf. — The 
nature of thele diverfities of opinion is exemplified in a cafe where a 
man fays to his wife “ you are under a divorce like a needle’s eye,” 
or “ like the fi%e of a needle’s eye,” or “ like a mountain,” or “ like 
“ the fize of a mountain;” for under the JirJi of thefe forms the di- 
vorce is held to be irreverfible by Haneefa alone; under the fecond it 
is fo with Haneefa and Aboo Toofaf and not with Zifer ; — and 
under the third it is fo with Haneefa and Ziffer, and not with 
Aboo Toofaf ; but under the fourth form it is irreverfible with 
them all. 


If a man fay to his wife “ you are repudiated by a heeevy divorce,” 
or “ by a broad," or “ by a long divorce,” one divorce irreverfible 
takes place ; becaufe a thing of which the reparation is impra&icablc 
is called heavy, and an irreverfible divorce is of this kind, inafmuch as 
the reparation of it is difficult ; and with refpefl to thofe things of 
which the reparation is difficult, it is common to fay “ they are long 
“ and broad." — It is recorded from Aboo Toofaf that the divorce thus 
occafioned is reverfible, becaufe the deferiptions of difficulty, length, 
or breadth, do not apply to divorce, and are therefore nugatory. — 
And if the man Ihould, by any of thefe fentences, intend three divorces, 
it is approved, becaufe feparation is divided into two kinds, the light 
.ind heavy, fo that when the heavy (which is three divorces) is parti- 
tubuly Ipecified, it is held to be efficient. 


■SECTION, 
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SECTION. 

Of Divorce before Cohabitation*. 


When a man divorces a woman before cohabitation, by faying 
to her “ you are divorced thrice,*’ three divorces take place upon her, 
becaufe he has here given three colledlively ; but if he pronounce the 
three feparately, faying “ you are divorced, — divorced,-— divorced,” 
one divorce Irreverfible takes place from the firfi, but nothing from 
the fccond ox thirf becaufe each repetition of the word divorced" is a 
feparate execution of divorce ; and the firft of them having already 
rendered the woman decifvely and irreverfhly divorced, it follows 
that the fecond and third cannot take efteft upon her. — And it is the 
fame where he fays, “ you are divorced once and again,” (where a 
fingle divorce takes place,) becaufe the woman becomes completely 
divorced by the firft part of the fentence. 

If a man fay to his unenjoyed wife, “ you are divorced owce,” 
and the woman fhould happen to die before the word once be pro- 
nounced, in this cafe divorce does not take place, becaufe he has here 
alTociated the number with the divorce, which confequently ought to 
take place accordingly; but the woman dying before tlie number is 
mentioned, no fubjed of divorce remains at the time when it Ihould 
take place, and hence the execution of it is null : and fo alfo, where 
he fays, “ you are divorced twice" or “ thrice" 


* Divorce pronounced upon a woman hej'oi'e cohabitation is in all cafes complete and 
irreverfiblc. An attention to this rule is neceflary to the underftanding of feveral cafes in 
this 


VoL. I. n h If 
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If a man fay to his unenjoyed wife, “ you arc divorced once 
“ before w/tr,” or “ once, and, after that, again," a Single divorce 
takes j)lacc; but if he were to fay, “ you arc divorced and pre- 
“ vious thereto o?icc," two divorces take place ; and fo alfo if he were 
to fiy “ you aie divorced once after once." — The proofs are all 
drawn, in this cafe, from the Arabic idiom.-^And if the man fay 
“ you are divorced once with once,” or “ once along with once,” 
two divorces take place, becaufe of the aflbeiating particle with, 
which makes the fentence appear as of two divorces colledivcly. — 
Aboo Toofaf fays that, under the fecond form, one divorce only takes 
place : his proof is drawn from the Arabic idiom. — In all thefe iit- 
ftances it is to be remarked that two divorces would tai^ place upon 
an enjoyed wife. 

If a man fay to his unenjoyed wife, “ if you enter the houfe you 
“ are divorced once and again,” and Ihe afterwards enter the houfe, 
a fingle divorce only takes place upon her, according to Haneefa : — 
The two difciples fay that two divorces take place. — But if he were 
to fry, “ you are divorced once and again, if you enter the houfe, 
and fhe afterwards enter it, two divorces take place upon her, ac- 
cording to all.— And if he declare the fame fentence, with a variation 
in the conftruflion of it, thus, “ you are divorced once, — and again 
“ if you enter the hdufe,” — Koorokhee has faid that here alfo there is 
a diterence of opinion, one divorce only taking place with Haneefa, 
and two with the two difciples: — Aboo Lays, however, obferves that 
here one divorce only takes place, according to all the doctors, as 
under this conftruiftion the lajl member of the fentence is utterly dif- 
tinift and feparate from the frfl, and this is approved. 


The fecond kind of divorce, namely ^aldk-KJndyat, or. divorce 
by implication, is where a man repudiates his wife (not in exprefs 

terms 
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terms but) by the meation of fomcthiiig from which divorce is undcr- 
ftood; and divorce does not take place from this but by intinitinn or 
drciimjlantial proof , bccaufe the implication is not uled to expreis di- 
vorce alone, fiiice it may mean divorce, and alfo fomething elfe, and 
hence intention or circumfantial proof are rcquifite to deteri^iine the 
conftrudtion in which it is to be taken. 

The compiler of the Heddya obferves that implication is of two ^ptthrre 

^ i»i '11- *•'11 foinis which 

kinds. — The first is that from which a lingle divorce rc\ cTlible ,iRd a r/-- 
takes place; and this confifts of three forms of words, — to wit, 

‘J, Count!” — “ Seek the purification of your womb!” — “ You are 
“ lino'le!” — of the first, becaufc to coujit means enumeration, aiid 
hence the word “ co««/ /” bears two conllruftions, one, “ count! 

(the courfes that are incumbent upon you;”) and the other, “ count! 

(the blcflings of Almighty God;”) and if the fpeaker intend the 
former meaning, divorce is the afeertained conftru6tion of the word, 
in virtue of fuch his intention ; and here the divorce takes place, of 
necellity, from his having defired her to count her courfes; which 
order is of no force except where he has divorced her, becaufc previ- 
ous to the divorce, the counting of her courfes was not incumbent 
upjon her, and hence it is the fame as if he had faid, “ you arc divorced, 

“ and count!” and as this necellity is fufficiently anfwercd by a rc- 
vcrfible divorce, •* rcverfible divorce accordingly takes place ; and of 
the SECOND, becaufe “ feek the purification of your ivombl" may 
either meaiJ, “ fee that your womb lie free from progeny, in order to 
“ your getting another hulband,” (lince this exprefsly applies to the 
fame thing as is dcfigned by the preceding word, “ count," and there- 
fore may, in the prefentcafe, Hand inftead of it,) or it may mean, 

“ fee that your womb be free from progeny, in order that 1 may di- 
“ vorce you;” and where the hulband intends the former meaning, a 
divorce rcverfible takes place, the fame as hi the preceding cafe : — 
and of the third, becaufe “ you are finglcl" may either mean, 
you are repudiated by a lingle divorce, (and where fuch is the iH- 

H h 3 tent ion. 
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tentioii, a (Ingle divorce reverfible takes place, , as by this form fuch a 
divorce is effejbed,) or it may mean “ you are fingle (having no 
other along with you,”) or “ you are fingle (among women, in 
“ beauty, and fo forth:”) thus, thefe words bearing a variety of 
coiiftruaions, intention is eflcntially requifite to their effed and it 
is to be obferved that thofe forms occafion no more than a fmgle di- 
vorce, becaufe fuch forms amount to “ you are divorced;”— and as, 
where the words “ you arc divorced are exprelsly mentioned, no 
more than a fingle divorce takes place, fo alfo, in this cafe, a lingle 
divorce only takes place a fortiori, becaufe mere implication is weaker 
in its elfed than the exprefs mention of any thing *. And from aJl 
other Implications of divorce'befides thofe three, where divorce is the 
hufband’s intention, a fingle complete (or irreverfible) divorce takes 
place; or, if he intend r/aw divorces, //aw divorces take place ; or^ 
if two, tvjo divorces : and thefe expreffions of implication of divorce 
are as follow;— “ you are feparated I”— “ you are cutoff!”- “ you 
“ are prohibited “ the reins are thrown upon your own neck 1” 
— “ be united unto your people!”— “ you are devoid!”— “ I give 
“ you to your family!”— “ I fet you loofe!”— “ your bufinefs is in 
“ your own hands !”—“ you are free!”— “ veil yourfelf !”— “ be 
“ clean!”— “ go forth!”— “ go to!”— “ go!”— “ arife!”— “ feck 
“ for a mate!”- all which expreffions are implicative of divorce, as 
each of them bears a conftrudion either of divorce., or otherwife;— 
fince “ you are feparatedl" may either mean, “ you are feparated 
(from me in marriage,”) or “ you are feparated (from your family.”) 
In the fame manner, you are .cut off 1" may either mean “ you are 
“ cutoff (from marriage,”) or “.you are cut off from (your family 
“ and friends;”) and fo alfo are prohibited':' may either mean 
“ you are prohibited (in marriage,”) or “ you are prdsibited (to me 
“ as a companion becaufe of your evil difpolition. ) In the fame man- 

♦ An obfervation k here introduced in the text, which, as it turns upon a point 
of grammatical critici&n, is incapable of ti’anfladon^ and is therefore neceffarily 
omitted, 
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ner, the reins are thrown upon your own neckl'^ may cither menu 
you are at liberty to go where you plcafe, (a^ 1 have divorced you,”) 
or “ you may go (to viiit your parents,” and fo forth;) and lo alio, 
‘‘ be united unto your people V'" may either mean “ return to your fa- 
mily (as I have divorced you,”) or as you are unfit for fociety 
on account of the badnefs of your difpofition.”) Ton arc devoid^' 
may, in the fame manner, either mciui ‘‘ you are devoid (of mar- 
‘‘ riage,”) or ‘‘ you are devoid (of virtue and religion;) and fo alio, 
I give you to your family V' may cither mean, “ I return you to 
“ your family (as I have divorced you,) or “ I return you. to your 
“ family (on account of your evil difpofition, in order “ that you may 
“ remain there;”) agreeably to the fame mode of realbning, “ I Jet 
“ you loofel” may either mean “ I let you loofe (from the reftraint 
“ of marriage, as having divorced you,”) or “ I let you loofe (to go 
“ where you pleafe;”) fo alfo your bujinefs is in your oton hands'.” 
may either have refpe£t to divorce^ or to any other circumftance ; and 
“ you are free'.” may either imply “ you are free (from the bond of 
“ marriage,”) or, “ you are free (as not being a Have;”) and fo alfo 
“ veil yourfelfl” may either mean “ veil yourfelf (from me, as I have 
“ divorced you,”) or “ veil yourfelf (that you may not be feen by a. 
“ ftranger;”) in the fame manner “ he dean'.” may either mean 
“ afcertaiii whether your womb be free from feed, that you may be 
“ enabled to marry with another man,” or “ that the defeent of a 
“ child begotten upon you may be known;” and lb alfo “ go forth'.” 
may either mean “ go forth (as I have divorced you,”) or “ go forth 
“ (to vilit^your parents;”) and '■'■goto'.” — '‘‘‘go'.” — " arife!” may 
either fignify “ go to (and fo forth) as I have divorced you,” or “ go- 
“ to (and fo forth) and do not provoke me to divorce you;” fo alfo 
“ feek for a mate I” may either mean “ feck for a hulband, as I have 
“ divorced y 9 U,” or “ feek for a proper companion to fit with you :” 
fince ■ therefore all thole exprcHTons admit the conftruftion either, of 
divorce tir otherwife, the intention is eflcntial to their effebt, except 
where the hulband ufes them, in reply to a requifition of divorce made 
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by his wife, in which cafe the Kazee is to decree a divorce, but yet it 
does not cxill as a divorce between the hufband and Go4> unlels fuch 
was his intention *. 

The compiler of the Heddya obferves that Kadooree has not 
made any diftindtion whatever between thefe expreffions in divorce ; 
on the contrary he has faid, “ from all thofe expreffions, “ when 
“ ufed in reply to a requifition of divorce, a divorce takes place, 

“ independant of the intention, in a legal view, but not in a religious 
“ view,” whereas it is not fo, this rule being confined to fuch ex- 
preffions as arc incapable of being conftrued into a denial of the requi- 
fition of divorce. 

It is to be obferved as a rule, that there are three poffible fitua-^ 
tions in which the perfon making ufe of thefe expreffions may fland; 
FIRST, -^general fituatioii, that is, where he is neither fwayed by 
anger, nor by any requifition of divorce, but ads from an unbiafled 
volition; SECONDLY, where divorce is the fubjed of difeourfe at the 
time of fpeaking, (as, for inftance, where it is demanded of him by 
his wife ;) — thirdly, where he is under the impulfe of anger. The 
expreffions of implication are alfo of three kinds; — first, thofe which 
equally bear a conftrudion either of detiial or ajjent ; — secondly, thofe 
which can be conftrued into ajfent only;— and, thirdly, thofe 
which may be conftrued either into affent, or into exclamations of 
contumely and reproach : and, in the jirji of thefe fituations, divorce 
docs not take place from any of thofe expreffions but by intention ; 
and if the hufband declare that he had no fuch intention, his declara- 
tion is to be credited, becaufe they all bear a double conftrudion, and 

* That is to fay, although divorce take place in point of law from the judicial decree, 
yet in foro confLiertlia the man mull continue to hold himfelf married, infimuch that he can- 
not, without fm, marry another woman, in lieu of her who is thus divorced. This is the 
diftiniftion between law and religion in divorce throughout. 


hence 
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hence the intention is iicccflTary to cftabliOi the ei?e£l : and, in the 
fecond fituatioia, divorce takes place independant of the intention in a 
legal view, and the declaration of the hulband is not fo be credited, 
where }\q has ufed expreffions bearing a conftrudion of only; 
which are as follow ; 

You are difen^ao;cd !” 

t2> O 

You are feparated !” 

You are cut off!” 

You are prohibited!** 

Count !*’ 

Your bufiiiefs is iu your own hands T’ 

‘‘ Choofe!” 

The reafon of which is, that the evident meaning of the hufband, in 
ufing them in reply to a requifition of divorce, is divorce^ as they do 
not bear a conftruiJtion of but if, in this lituation, the huf- 

band ufe any of thefe exprellions which may be conftrued equally into 
denial or ajfent^ divorce does not take place but by intention ; and the 
declaration of the hufband, with refpe^f to his intention is to be cre- 
dited. The expreffions alluded to arc as follow : 

Go!’* 

Get up !” 

‘‘ Veil yourfelf !” 

Get out !’* and fo forth; 

becaufe thefe words may all be conftrued into denial of the rcqucfl ; 
and as the denial of a requeft is a circumftance lefs forcible than the 
aft of divorce, they arc rather to be taken in the former fenfe ; but 
yet, as they allb bear a conftruftion of affenty they occafon divorce, 
where fuch is the intention, ^hofe exprehions may be conldrucd 
into a denial of the requeft, on account that “ may mean quit 
“ thus fpeaking;** and in like manner Get upl'' may mean Be 
“ gone! and do not talk thus and the fame of “ veil yourfelf as a 
ilireftion to put on the veil fometimes implies an order to go aivay\ 

7 wherdbre 



DIVORCE. 


Bocjj^IV. 

wlicrcforc it may imply on this occafion “ go away, and leave off 
“ fpcaking in this manner;” and the fame alfo of git out!" — but, 
in the ibini fituation, divorce does not take place without the inten- 
tion of the I'peakcr, from the ufe of any expreflion of implication, 
except fuch as may be equally conftrued into aflent, and into ex- 
clamations of contumely and reproach’, and thofe are the three fol- 
low in 

o 

“ Count !” 

“ Choofe!” 

“ Your bufinefs is in your own hands 1” 

from all of which, when ufed in anger, divorce takes place in point 
of law, independant of intention; and the declaration of the hufband, 
denying fuch intention, is not to be credited, becaufe the circumftance 
of anger proves the intention to be divorce. — It is recorded from Aboo 
Tonfaf that if the hulband were, in anger, to fay, “ I have no pro- 
” petty in you!” or “ I have no controul over you!” or “ I give 
“ you your own way !” or ” I have feparated from you !” or “ join 
“ yourfelf to your people!” his declaration is credited, even where 
he denies having intended divorce, becaufe thefe expreffions may all be 
conftrued into exclamations of contumely or reproach, as well as of 
divorce; as his words “ I have no property in you!" may mean “ be- 
“ caufc you are fo bafe that you are incapable of being confidered as a 
“ property;” and, in the fame manner, his words “ I have no con' 
“ troul over you!" may mean “ becaufe of the wickednefs and ftub- 
” bornnefs of your difpofition ;” and fo alfo “ I give you your own 
“ way!" may mean “ becaufe I cannot diredt you;” and, in like 
manner, “ / have feparated from you!" may mean “ becaufe of your 
“ vicious difpofition.” 

What has juft been ftated, Wa. that “ where the hulband fays, you 
“ are feparated! ox, you are cut off! divorce irreverfible takes place,” 
is the opinion of our doctors. — Sheffe'i has faid that the divorce occa- 
fioned by thefe words is reverjible, becaufe the realbu why thofe ex- 

preflions 
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prefllons occafion divorce is, that they arc implications divorce; 
whence it is that the intention is a condition of their effed, and alfo, 
that the divorce occafioned by them is complete in part of number, 
the fame as in an expnfs divorce, where the hulband is*aiithorizcd to 
pronounce three divorces, and having given one, his authority remains 
with refpe£t to two qfher ; — and alfo, that it he intend three divorces, 
three take place accordingly; and fuch being the cafe, reverfal is lawful 
here in the fame manner as in an exprefs divorce, the thing which is 
implied. — The argument of our dodlors on this point is, that the a£t of 
irrcverfible divorce has proceeded in this cafe from a competent perfon, 
and is exercifed upon a fit fubjeft of it, according to the power by 
law eftablifhed over the wife, which enables her hulband to put her 
away in fuch a manner as that Ihe lhall be decifively and irrcverfibly 
feparated from him ; and hefe the hulband is competent to the a£l of 
irrcverfible divorce, as being of found mind and mature age ; and the 
wife is a fit fubjeift of it, as being lawfully liable to irrcverfible divorce 
before cohabitation, (and alfo after it where her hulband pronounces it 
for a compenfation ;) and this power, like many others, is inftituted 
by the law with a view to the convenience of the individual, which 
fometimes requires a decifive leparation to be elFefted Jlowly and de- 
liberately, (as in divorce reverfible,) whereas, at other times, it re- 
quires that fuch a feparation Ihould take place on the inllant, without 
any continuance of connexion with the fubjefl of it, (as in the triple 
form of divorce,) and at other times it alfo requires feparation to be 
completely effe£led on the inftant, admitting a continuance of con- 
nexion with the fubjefl; and it is indifpenlably necellary that this lall 
fpecics of irrcverfible feparation be alfo countenanced by the law, in 
order that the door of reparation may not be clofed againfi: the hulband 
if he Ihould repent ; (that is to fay, that it may remain in his power 
again to marry his wife, without her being previoufly married to 
another ;) and alfo, in order that the woman’s delicacy may be pre- 
ferved from the efFe£l of a divorce, by the man taking her back with- 
out the intervention of marriage with another ; and fuch being the 
VoL. I. ’ I i cafe, 
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cafe, divorce irrcvcifible cufues from thofe expreffions. — In reply to 
the aflcitioii o'i Sbafii, we obferve that thofe expreffions, are not poji- 
tivclv implications, fince each of them may alfo be ufed in its own 
literal fciifc and as to what he further alledgcs, that “ the intention 
is a condition of their effedl,” (thence inferring that they are un- 
doubtedly implications of divorce,') the inference is not admitted, be- 
caufe the intention is made a condition for the purpofe of afeertaining 
one of two fpecies of feparation ; and it is thus made a condition for 
the purpofe of afeertaining one of two forts of a feparation, which is a 
feparation from marriage, and not for the purpofe of divorce taking 
place ; with refpeft to what Shafe'i further advances, that “ the divorce 
“ occafioned by any of thofe expreffions is incomplete in point of 
“ number,” (thence inferring that they are implications of divorce,) 
we reply that the paucity of the number of divorces is not on account 
of thole expreffions being implications of divorce, but becaufe divorce 
is eftablilhcd on account of the connexion of marriage becoming dlf- 
folved; that is to fay, on account of thofe expreffions the tye is dif- 
folvcd, and divorce fignifies the diflblution of a tye, wherefore divorce 
is neceflarily eftablifhed ; the inference, therefore, is that the taking 
place of divorce is involved ; but not that the aforefaid expreffions are 
implications of divorce: — and with refpeft to what he further fays, 
that “ if the hulband intend three divorces from the ufe of any of 
“ thole expreffions, three take place accordingly,” (inferring that 
they are implications of divorce,) we reply that the intention of three 
divorces from thofe expreffions is approved only as three divorces is 
one fpecies of feparation, (for feparation is of two fpecies, — the mild 
and the rigorous *,) and, where there is no intention, the leaft forcible 
is eftablilhcd. — It is to be obferved that an intention of two divorces is 

* By the mild feparation i? meant that fpecies of complete dtvotce which admits of the 
hufband remarrying his repudiated wife without the ncctiEty of her intermediate marriage 
with another. By the risorm feparation is meant that fort of complete divorce which <Joes 
not admit of the man remarrying his repudiated wife tintil Ihe ftiall have been married to, 
enjoyed, and repudiated by another man. They have been already fully explained. 


not 
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not approved with our dodors:’ contrary to the opinion of Zijfcy : but 
this has already been treated of. 

If a man fay to his wife “ count! — count! — count!” and after- 
wards declare that by the firfl: of thefc words he meant divorce, and 
by the others the repetition of the woman’s courles [rcquilitc to it^ 
completion,] his decliiation is credited in point of lu^v, as he appears 
to have intended thelc lafl: words in their true lenlc, it being cufto- 
mary for a hufband, where he divorces liis wife, to defire her to count 
the courfes ncceflary to the completion of her lir///; and hence ap- 
parent circumftances bear evidence to his intention: but if he were to 
confefs that in thefe laft words he had no particular intention, three 
divorces take place, becaufe, from his intending divorce by the firft 
word, it follows that he repeated it a fecond and third time, in a litu- 
ation where divorce is the fubjed of difeourfe, and this fituation 
proves his intention in thefe repetitions to be divorce alfo; wherefore, 
if he were to deny this intention, yet he is not credited, circumftances 
bearing evidence againft him : contrary to where he declares that he 
had no intention of divorce in any of the three words, for there divorce 
does not take place at all, becaufe circumftances do not tend to dif- 
prove his declaration : and contrary, alfo, to where he declares divorce 
to be his intention in the third word, but not in either of the two pre- 
ceding, in which cafe no more than one divorce takes place, becaufe, 
as he does not put the conftru£Hon of divorce upon the two preceding 
words, it does not appear that divorce was the fubjeft of difeourfe at 
the perk^ of his (peaking the is to be obferved that the de- 

claration of the Ipeaker in denial of his intention is not to be credited, 
unlefs it be given upon oath, becaiilc he relates what, having palled 
folcly in his own mind, cannot be known to any other perfon, — and 
hence he is the Amen, or inquifitor, with refpeft to the intelligence 
ifcc gives; and the declaration of an inquifitor is credited upon oath. 


li 2 


CHAP. 
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CHAP, llli 

Of Delegation of Divorce. 


De'finitionof Tafweez al TalAk, or delegation of divorce, is vi'here the huf- 
the phrafe. bj^d delegates or commits the pronouncing of divorce to his wife,, 
defiring her to give the effedlivc fentence, and it is comprehended, 
under three different heads, termed Option^ Liberty ^ and Will.. 


SECT. L 

(y IkH.TIyAr, or OPTION.- 

Dctcgation ^ ** choofe !” (thereby meaning divorccf) 

by option or “ divorce yourfelf !” the woman haS a power to divorce herfelf fo 
wi'flTpower* long as fhe remains in the precife fituation* in which fhe received it; 
hLfeirwf but if Ihe remove, or turn, her attention to any thing elfe, the power 
this right of thus vefted in her ia done away, and her option no long^ remains, 
ftrifteV tJtiic becaufc the exercifeof the optional power thus committed' to the wor 
orri'amm' m^n is held, by all the comjianions,, to be reftrided to the precife 
in which ihc fituation ill which.it is received;, and alfo, becaufe this fpecies of delo- 
a transfer ^ pomery not acommifton of agency y and to give 
effect to the former, the reply is required on the fpot of declaration, 

* Arab. Majlh , — This term is treated of at large elfewhere. 

the 
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the fame as in falc, fince all the moments of one fituation are accounted 
as a fmgle mohient ; but a fituation may be altered, fometimcs by 
change of place, at other times by chance of employment, becaufe a 
fituation of eating and drinking (for infiance) is not that of dilputa- 
tion; and a fituation of bufinefs, on the other hand, is neither a fitua- 
tion of eating or drinking, nor of difputation. — The right of option of 
the woman is annulled upon the inftant of her rifing from her feat, as 
that circumfiance proves her reje£lion of it ; contrary to the cafe of a 
SiHim or a Sirf fale, which does not become null upon the infiant of 
rifing or removing, the caufe of invalidity there being removal without 
feimiti . — And where the hulband thus addreifes his wife, an intention 
ofdivorce is a condition requifite to the effeft, (as mentioned ih the 
preceding chapter,) becaufe the word “ choofel" is one of the impli- 
cations of divorce, as it is capable of two confirudions, by one it de- 
fires the woman to choofe herfetf, and by another to choofe her clothes, 
and fo forth : and if file choofe herfelf*, a divorce irrcverfiblc takes 
place. Analogy would fuggefi, in this cafe, that from chooftng. her- 
felf nothing whatever fliould enfue, although divorce be the intention 
of the hulband, becaufe he cannot himfelf effect divorce by the ufc of 
fuch words; that is to fay, if he were to fay to his wife “ 1 have 
“ chofen myfelf from you,” nothing whatever would follow, and 
confequently how can he give a delegation of this nature ? — But here 
divorce takes place upon a more favourable conftruflion, for two rca- 
fons; — FIRST, all the companions agree that divorce takes place from 
the life of this exprefllon; — secondly, the hufband has it at his option 
cither to continue the marriage with his wife, or to put her away, and 
hence it follows that he may conftitute her his fubfiitutc with refpc61; 
to that rule; and where the woman is thus left to her option, and fays 
“ I choofe myfelf,” a divorce irrevcrfible takes place, becaufe tlic 
woman’s choofng of herfelf eaxioai be efiablifiied but by her becoming 

* This is an idiomatical phrafe in the Arabic^ fignifying that fin clnofti btr liberty from 
tit motrimnial tyt, 

folc 


and is annul- 
led by her re- 
moval. 


Intention, on 
the part of 
llie hufband, 
is rc(|uifue to- 
conlliiute a 
delegation. 
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Unc^cr thi^ 
form a fmAc 
divorce only 
Takes place, 
whatever 
may be the 
intenxion: 


and, to effeft 
divorce, it is 
requilite that 
the pcifonal 
pron oun be 
mentioned by 
one or other 
of the parties, 


that is, either 
by the huf- 
band, in his 
declaration, 


foie and independant, which can only be the cafe in irreverfible di- 
vorce, as, where it is reverfibU, the hufband is at liberty to take her 
baek w ithout her confeut at any tinae during the continuance of her 
and thus Ihe would not become foie and iadependant.on the 
inllant, w'hich the nature of the cafe requires. 

It is to be obferved that, in the cafe at prefent under confideration, 
one divorce only can take place, and not three, although the hufband 
Ihould adually have intended the latter option not being of different 
deferiptions ; — contrary to cmnplete feparatton, for if the hufband 
were to fay “ you arc completely feparated,” intending three divorces, 
the three take place accordingly, where fuch is his intention, be- 
caufe this complete feparation is of two deferiptions, the mild and the 
rigorous, and it follows that intention with refped to one of thefe holds 
good. 

It is alfo to be obferved that, where the hufband ufes the ex- 
preffion “ choofe!” it is rcquifite that the pcrfonal pronoun J’elf be 
mentioned athcr by the hufband or the wife, infomuch that if the 
hufband were to fay “ choofc!” and the wife anfwer “I have chofea,” 
divorce does not take place, becaufc the effect of divorce is eftablifhed 
by all the doftors upon the condition of the mention of the pcrfonal 
pronoun by one of the parties ; and alfo, becaufc the pronoun cannot 
be underftood under any circumftanccs of emtbiguity, and thefe words 
of the woman bear two conftruftions ; one, that fhe choofes her huj~ 
band, (which would not occafion divorce;) and another, that fhe 
choofes her felf, (which would occafion irreverfible divorce ;) divorce, 
therefore, does not take place in defed of the j^vonoun, on account of 
the ambiguity. 

If a man fay to his wife choofc yourfelf,” and fhe anfwer “ 1 
“ have chofen,” a divorce irreverfible takes place, becau& the word 
felf here occurs in the words of the hufband, and the words of the 
4 woman 
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woman are in regly to him ; and hence her words virtually compre- 
hend herfcif. — ^And, in the fame manner, if the hufband were to fay 
“ choofe an option,” and fhe reply “ I have chofen,” a divorce 
irreverfible takes place : the proofs here are drawn from the 
Arabic. 

If a man fay to his wife “ choofe !” and the reply “ I have chofen 
“ myfelf,” divorce takes place, where fuch was the hulband’s inten- reply; 
tlon, becaufe the word felf here occurs, in the reply given by the 
woman, and the expreflion of the hulband bears the conftrudion of 
that which he intended. 

If a hufband fay to his wife “ choofe !” and fhe reply to him in and divorce 
the Mozdree tenfe, [which, in the Arabic, is common to the prelcnt j|Jho*iigli'hcr 
and future,! faying “ I do (or will) choofe myfelf,” divorce takes option of '< 

. r n bocxprclTed 

place, on a favourable conlrruction. — Analogy would luggeft in this inthcii/m- 
cafe that no divorce takes place, becaufc, if the woman’s reply be 
taken only in the future, it Hands as a promife, and bears that con- 
flruftion alfo, if taken in the prefent ; and hence divorce does not 
take place, from her anfwer amounting only to a promife in the former 
fenfe, and from its ambiguity in the lattcr\ as if a man were to fay to 
his wife “ divorce yourlelf,” and fhe were to reply Ailiko Najfee [“ 1 
“ do (or will) divorce myfelf,”] in which cafe divorce docs not take 
place, and fo in this cafe likewife : but the rcafons for the more fa- 
vourable conftruflion are twofold ; — FIRST, it is recorded that, upon 
the defeent of the pall'age of the Koran relating to option, viz. “ O, 

“ MY son! sax to your wiyES, If you deftre the Ife of this world," 

(to the end,) — the prophet laid to Ayjha, “ I have fomething to men- 
“ tion to you, but do not reply to it until fuch time as you confult 
“ your parents,” after which he read to her the above pailage, and 
then gave her an option ; and Ayfha faid “ in fuch a matter as this 
“ I (hall not confult ray father or mother, but will (or do) choole 

“ Gou 



, “ God and his prophet,” which words the proph^ Confidcrcd as a 

reply, importing “ I do choore;”*~SECONDLY, the word ^ikbtarto, 
[‘1 /dij (or %vUl) choofe myfelf,”] expreffes i\iz prefeni literally, and 
the future figuratively, tlie lame as the word Ajhi^do^ [/ do (or w///) 
• teftify,] in giving evidence before a magiftrate: contrary to where a 
woman anfwers Athko Naffee, [/ do (or vjtll') divorce myfelf,] for 
here it is impoffible to receive her words in a prefent fenfc, as they do 
not relate to a thing now exifting; whereas the exprelfion Akbtario, 
[Ido (orw///) choofc myfelf,] on the contrary, relates to a thing now 
prefent, to wit, the woman chufmg herjelf 


Where tl'-c 
hufhand gives 
a power of 
option thrice 
repeated, and 
tltewife make 
only a fingU 
rejily, yet 
three divorces 
take place 
from it, in- 
dependent of 
the hufband’s 
intmtion. 


Wh^e the 


If a man fay to his wife “ choofc! — choote! — choofe!” and fhe 
reply “ 1 have chofen the firjl^ or “ the fecondf or “ the third f 
three divorces take place, according to the dodlrine of Haneefa^ and 
the intention of the hufband is not requifite, although the word here 
ufed be an implied expreflion, becaufe his repetition of the woid 
“ choofer proves his intention to be'- divorce, as the option given to 
the woman is repeated only with that view *. — The two difciples fay 
that only one divorce takes place in either cafe ; but they agree with 
Haneefa, that the intention is not effential, for the reafon above af- 
figned. — And, in the fame manner, if the woman were only to reply 
“ I have chofen,” it is effective of three divorces. And fo alfo, if fhe 
were to reply “ I have chofen a choice.”— This is admitted by all 
the doctors; becaufe, where fhe only. fays /* I have chofen,” it is 
prod u£live of three divorces; and, confequcntly, when fhe fpeaks in 
a way to give this additional force, it produces the fame a fortiori . — 
And if fhe were to reply “ I have divorced myfelf,” or “ I have 
“ chofen myfelf with refpedt to one divorce,” ohe divorce reverfible 
takes place. 

If a man fay to his wife one divorce is at yCur option,” or 

• Some grammatical reafoaing, incapable of uanfls^on, is omittetltuarbia pmt. , 

“ choofe 
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choofe with,refpea to a fiu^e divorce,” and flie reply I have 
“ chofen myfelf,” one divorce rcverfible takes place, bc^ufc 
the man has given the woman an option fo far as one divorce, and 
expreffing it in dlreB terms (as above) the divorce proceeding from it 
is Ecverfiblc *. 


SECT. H. 

O/" A M I R-B A-Y E D f, or L I BERT V. 

If a man fay to his wife “ your bufinefs is in your own hands,” 
intending three divorces, and the woman anfwer “ I have chol'en 
“ myfelf with one choice,” three divorces take place. The proof 
of this is drawn from the nature of thefe exprellions in their original 
idiom. 

But if the woman were to reply “ I have divorced myfelf with 
one divorce,” or “ I have chofen myfelf by one divorce,” one di- 
vorce only takes place ; aiid this divorce is irrevtrftble, although tho 
reply be delivered in exp^fs' and not in ambiguous terms, becaufe it 
bears relation to the words of the hulband, which being an implica- 
tion, amount to a delegation of irreverjible divorce, and not of reverftble, 
—The realbn why an intention of three divorces is admitted in the 
prelcnt inftance, is that the words “your bufinefs is in your own 

• Becauie an tttfreft divorce Is uniformly rcverfible, unlefs otherwife fpccificd. 

t This is a contraction of Amir-kt-ha-Ytd-kf, literally « your bufinefs is in your own 
■“ hands,” i. t. “ you are at liberty to do as you pleafe.”— The word libem is adoptid 
fihgly, for the Me of brevity. 

VoL. I. K k “ hands” 


*4^ 

iruiciuroned 

by ihc huf- 
baicl, the di- 
vorce \^hich 
follows ib re- 
•i/er/ibU, 
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“ hands” are capable of both a rejlri&ive and an ext'ef^ve condruiXion, 
and hence may imply tikree divorces, as well as one; an intention to 
that efFe£l therefore holds good, lince that is one of the fenfes in which 
the words maybe taken; contrary to the expreflion confidered.in the 
preceding feftion, to wit, “ choofel" that being incapable of bearing 
an extenlive conftruftion, as was there demonftrated. 


Delegation 
of liberty 
be re- 
ft rided to a 
particular 
time, or to fe- 
veral differ- 
ent fpccified 
periods of 
time ; 


If a man fay to his wife “ your bufinefs is in your own hands 
“ this day, and after to-morrow,” the night is not included: — and if 
the woman rejed the liberty thus given. to her for //j/s day, it is, with, 
refpeft to i/j/s day, annulled ; but it ftill remains to her for the day 
after the morrow, bccaufe the hulband has exprefsly fpecified two- 
particular period’s, with the intervention of a fimilar period, to whiclt 
the liberty does not extend; (to wit, to-morrow,') and hence it ap- 
pears that thofe are two diftind: liberties, and the rejedion of one does 
not amount to a rejedion of the other. — Ziffer fays that both amount 
only to a lingle liberty, this being analogous to a cafe where a man 
fays to his wife “■ you are divorced this day and the day after to-mor- 
“ row,” which implies one divorce only, and not two, (on the idea 
of one taking place this day, and the other the day after the morrow;), 
and hence, in like manner, one liberty only is implied. — But to this 
it may be replied that divorce is not of a nature to admit reftridion to 
any particular time, whereas liberty is capable of fuch reftridion; an.d 
hence that which regards the JirJl period mentioned is reftrided to 
that period, and that wh’ich regards the fecond period commences 
de novo. 


If a man fay to his wife “ your bufine^ is in your own hands to- 
“ day and to-morrow,” the night is comprehended in it : and, if the 
woman fliould rejed the liberty on the inftant, it is totally annulled, 
and docs not return on the morrow, (according to the Zahir Razvd- 
yet,) as this amounts only to one liberty, becaufe that between the 
c two 
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two periods fpecified no fimilar period intervenes to which the liberty 
does not extend. 

Objection. — Although a period fimllar to the two fpccificd 
does 'not intervene, yet night intervenes, from which it would 
follow that the liberty given for to-day and to-morrow is not a finglc 
liberty. 

Reply, — Two dlAinft liberties are not occafioned by this circum- 
flancc, becaufe the intervention of nighty although it may interrupt 
or fufpend a matter, does not divide or terminate it, as in a public 
court, for inflance, which may, on account of the night coming on, 
be adjourned, without any aftual breach in the ferics of its proceedings; 
thus it is the fame as if the man were to fay “ your bufmcls is in your 
“ own hands for two daysy^ in which cafe a fingle liberty only is un- 
derftood. 

It is recorded, from j^^boo Hancefa^ that although the woman 
Ihould rejefl the liberty on the inftant, yet it flill remains v irh her 
for the following day, as fhe is not empowered to reje£l it, (that is to 
fiy, fhe cannot refufe her aflent to receiving it,) it becoming cOa- 
bliihed in her upon the hulhand laying ‘‘ your buiinefs is in your ow n 
‘‘ hands,” independent of her confent; (as in the direct execution of 
divorce, for inflance, where, if the hufband were to fay “ you nr(‘ 
“ divorced,” divorce takes place independent of the confent of tlic 
wife;) and fuch being the cafe, liberty remains flill with her ff)r the 
morrow, when fhe may lawfully make ufe of it by chufng divorce. 
The ground upon which the Zdbir Raivayet proceeds, is that as, if 
fhe were to choofe divorce as this day, no liberty remains with 
her for to-morrow^ fo if fhe rejeft the liberty this day, no right 
of choice remains with her for to-morrow, becaufe a perfon who 
has a choice of two things is not authorized to choofe more than o/zc 
of them. 


■1 c 
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The time of 
it may be 
fixed for the 
occurrence of 
any fpccificJ 
event, 


It is not an- 
nulled by Ji"- 
lay^ (where 
ib-P’ is no 
fpccification 
of ti.ne,) nor 
until the wife 
rifes from her 
icat, kc 


It t$ recorded, from Moo Toofaf, that if a hulband fay to his 
wife “ your bulliiefs is in your own hands for this day, and the 
“ fame for to-morrow,” this amounts to two liberties, becaufe 
here the delegation applies to two portions of time, diftindly and' 
fepanately exprefled : contrary to the preceding cafe, where the times 
arc not thus diferiminated, but arc both mentioned under one 
head. 


If a man fay to his wife “ your bufinefs is in your own hands orv 
“ the day on which fuch an one arrives,” and the perfon men- 
tioned arrive, but his arrival be not known to the wife until night, 
her right of choice no longer remains, becaufe liberty is a thing 
of continuance, and hence the word day, with which it is aflo- 
ciated, is reftrided to the time, and that having pafied away, it 
dilcontinucs. 

If a man fiy to his wife “ your bufinefs is in your own hands,” 
or “ choofc!” and fhe delay anfwcring the whole day, and do not 
rile from her feat, her right of option remains to her fo long as fhe 
does not employ herfelf in any other matter, becaufe a delegation of 
divorce by the forms of liberty or option is a transfer of power to ejee- 
cutc divorce, (that is, the hufband by that delegation empowers 
his wife to give divorce, as perfons are termed empowered who 
ad for tbemfelves, and the ad of the woman here is pronouncing divorce 
upon herfelf, wherefore this property is fuppofed to refidejn her,) — 
and in transfer of power a privilege of reply continues to the end- of 
the fituation of declaration, as has been demonftrated in the beginning 
of this chapter. And if the woman hear the declaration, refped is 
had to the fituation in which fhe hears it ; but if fhe fhould not hear 
it, refped; is, in that cafe, had to the fituation in which fhe is in- 
formed of it, becaufe, Atnir~ba-Ted, qt liberty, be a transfer 

of power to execute divorce, yet the property oi fufpetfon is alfo 
allowed to exift in it, as it is a fufpcnfion of the event of divorce upon 

the 
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the aiSl of the wife in pronouncing it, and hence it comprehends two 
things, a transfer of power, and a fufpenjton-, — in the fenfe of a fuf- 
penjion, it continues in force beyond the Majl'ts, or continuance of the 
fituation'of declaration, to the Majlis or fituation in which the woman 
underftands or is informed of it, where ihe is abfent, or in the fenfe 
of a transfer of power, it is annulled, on her rifing from her feat,^ 
where die is prefent\ but the fituation of the hiilband is not regarded, 
becaiifc the luipeniion is ahfohite with retpc£l to him: contrary to a 
cale of fak, as in that the declaration of fale decs not remain in force 
beyond the Majlis- of declaration, fincc in a fale the Majlis or 
fituation of the feller is regarded as well as that ot the purchajir-, 
and the rctrai'^tion of the feller, at any time previous to the conlcnt of 
the purchafer, is admitted, as fale is merely a transfer of property, in 
which fufpenfion is not at all underftood ; now (ince it appears tliat 
the fituation of the wife alone is regarded, and not that of her huj- 
band, we murt: recoiled that her fituation may be altered in various 
ways, fometimes by removal from one place to another, and fome- 
times by her employing herlelf in any other matter, as was previoutly 
dated. 


The option of a^ woman who is left at liberty to choofe is annulled l-ut it is ;<ii- 
on the inftant of her riling from her feat, as this ad proves rejedion, o" h^r 
becaufe by gettingr up the attention is deranged and witlulrawn from 

® ® r O _ ^ her feat. 

the prefent fubjed: contrary to a cafe where Ihe delays anl'wcring for 
a whole day, for iiiftance, and does not rife from her feat, nor em- 
ploy herfelf in any thing elfe; for here her option remains to her, as 
a Majlis or fituation is fometimes of a Jbort and fometimes of a long 
duration, wherefore her right of option continues until fuch time as 
fomething appears fufficient to terminate the Majlis, or to prove rejec- 
//(j«.-^And here it is to be oblerved, that by employing herfelf in any 
thing elfe is to be underftood fuch a thing as is, in its nature, termina- 
tive of her fituation, and not any general thing. 


It- 
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If the woman be Jianding, at the' period of receiving the liberty 
of option from her hutband, and afterwards fit down,*’ her option re- 
mains, and is not annulled, as her fitting does not imply rejedion, but 
rather tlie contrary, lince her attention is thereby more colleded. — 
And the rule is the fame where the woman, being featdd, leans upon 
a pil/oiv, or having leaned upon her pillow, (at the time the hulhand 
ipeaks,) fits up witboat a pillow, becaule thefe are no more than 
changes from one mode of fitting to another, and do not import re- 
jedlion any more than where a perfon fitting upon one part changes and 
fits upon another . — Our author remarks that this is the doflrinc of the 
yuma Sagheer, and is moft approved.— It is elfewhere faid, that where 
the woman is fitting up without a pillow, and then leans upon a pillmv, 
option no longer remains, as this (laews an indifFerence refpeding it 
amounting to a rejedion. 

If the woman, on receiving a liberty of option, fay that flte wilhes 
to fee her lather, in order to confult him, or to get witnell'es, in 
order to have their evidence, her option remains, becaufe counfel is 
expedient in every hufmefs, and witnefles are rcquifite to controvert 
the hulband’s denial of the fad ; and hence neither of thefe willies 
exprefi’ed on her part is a proof of rejedion. 

If the woman be riding upon a quadruped, or in a camel-littcr, 
and flop the animal on her hulband’s offer of liberty, ftill the right of 
option is not annulled: but if (he proceed upon her journey, it is an- 
nulled, becaufe the going on or flopping of the animal is the fame with 
thole ads in the woman, lince its motions depend upon the rider. 

A BOAT or (hip is the fame as a houfe, as by the going on of the 
veff'cl the woman’s option is not annulled, becaufe its motion does not 
aiv, ays depend upon the perfon whom it carries. 


SECT. 
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Of Mas HE EAT, or' Will^ 

If a man fay to his wife “ divorce yourfclf/’ not having any par- 
ticular intention, or intending one divorce, and the woman reply “ I 
have divorced myfelf,” a fingle divorce reverfible takes place: and 
if (he were to fay I have given three divorces,” three accordingly 
take place, where fiich is the intention of the hufband : the reafon of 
this is that divorce, being a general expreffion, takes place in the 
loweft fpecies ; but as, like other generic nouns,, it alfo applies to the 
'wholej an intention of three divorces is admitted : and, where there 
is no particular intention, a fingle divorce reverfible takes place, bc- 
caufe the power of divorce is delegated to the wife in exprefs terms, 
and exprefs divorce occafions a divorce reverfible. — If the hufband 
fhould in this cafe intend two divorces it is not admitted, becaufe a 
Sieneric noun does not bear that conftruftion, where the woman is 
free\ but, if fhc be a Jlave, an intention of two divorces is admitted, 
that being confidered as the whole, with refpeff t« her. 

If a man fay to his wife “ divorce yourfelf,” — and fhc reply I 
“ have feparated myfelf,” a divorce reverfible takes place, bccaule fe- 
paration is of the fame nature with divorce, fince, it a hufband were to 
lay to his wife “ I have irrcverfibly feparated you [from me,] intend- 
ing divorce, a divorce irrcverfible takes place ; — and, in the fame man- 
ner, if the woman were (as here) to fay “ I have feparated myfelf,” 
and her hufband reply “ I have confented thereto,” fhe becomes irre- 
verfibly divorced; and hence the[expreffion of the woman “ I have 
“ irrevcrfibly feparated myfelf,” Hands the fame as the hufband’s de- 
legation, which is of Jimple divorce : but here the defci iption of irre^ 

verftbUity 
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■verfibility which the woman has added to the Jimple divorce is held to 
he nugatory', and the limple divorce only takes place; as if (he had 
replied “ I have repudiated myfelf by one irrevcrhble divorce,” in 
wliich cafe a divorce reverjlblc only would take place: contrary to a 
reply of option, for if (ho were to anl’wcr “ I have choren my- 
“ (elf,” no divorce whatever would take place, as thele words arc 
not of the fame nature with divorce, for which rcafon it is that if a 
man were to lay to his wife “ I have chofen you,” or “ choofc!” 
intending divorce, no divorce whatever takes place; and in like man- 
ner, if the woman were to (peak firft, faying “ 1 have chofen my (elf, ” 
and her hulhan.d reply “ I have conl'ented,” no divorce whatever 
takes place : yc't it is an univerlally received doftrinc that if the wo- 
man lay “ I have chofen myfelf,” in reply to a delegation of option, 
divorce takes place; but the words of the hulband in the prelent 
cafe, namely, “ divorce you rfelf,” is not a delegation of option, and 
hence the reply of the woman, as above Bated, “ 1 have chofen my- 
“ felf,” is nugatory. 

It is recorded, as an opinion of Haneefa^ that in the prefent cafe 
divorce does not take place from the reply of the wife, 1 have fepar- 
ated myfelf,’’ becaufe the woman adts contrary to the power verted 
in her, by taking «ipon her to pronounce a thing ditf rent from that 
delegated to her by her hulband, as the exprertion ‘‘ feparated” is dif- 
ferent from divorce, the one beii^g implicative and the other exprefs ; 
and the hulband delegated exprefs divorce only. 

If a hulband fay to his wife divorce yourfelf/’ he is not at 
liberty to retraft, as his exprclfion involves a vow becaufe he has^ 

* Literally, “ hh words exprefs (or amoiuit to) a Tameen** that is to fay, fufpend the 
ma4;tcr fpoken of upon the occurrence of fome condition on the event of which that mat- 
ter tak«« place, independant of any farther volition on the part of the fpcakerj and it is 
therefore, with refped to him, abfolutc and unretraitablc. Tmeen it here tranllatcd vow^ 
as the above is one definition of vow. 

in 
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in this inftancc, fufpended divorce upon the execution of it by his 
wife, and a vow is an obligatory aft, for which reafbn a man is not 
allowed to recede from it. If, however, the woman rile from her 
feat, or remove from the place, the words of the hufband, as above, 
transferring the power of divorce to her, are annulled, their force 
being confined to the fituation where the offer is made: — contrary to 
where he fays to her “ divorce your Zirra^ [fellow-wife,**] as this is 
a commi/Jion of agency^ which is not reflrifted to place^ and may be 
therefore retrafted by the conftituent whenever he plcafes. 

If a hufband fay to his wife divorce yourfelf when you plcafc,” 
fhe is at liberty to divorce herfclf cither upon the fpot or at any 
future period, bccaufe the word zvben extends to all times; and hence 
it is the fame as if he were to fay divorce yourfelf at whatever time 
you like.** 

If a man fay to another divorce my wife,*’ the perfon thus ad- 
drefled may divorce her cither upon the fpot or at any other time, 
and the hufband may alfo retraft, becaufc this is a commifion of 
agency, and therefore is not abfolute, nor reftrlftcd in point of place : 
contmry to where he fays to his wife “ divorce yourfelf,” this being 
a transfer of power ^ not a connnifion of agency as the woman thus 
addrefled afts from herfelf and not from another. But if a man fay to 
another divorce fuch an one my wife,” (adding) if you plcafe,’* 
the man is empowered to divorce the wife upon the fpot only; and 
here the hufband cannot retraft. — Ziffer fays that this and the preced- 
ing cafe are alike, the addition of ‘‘ f you pleafe''' in the one inftancc, 
or the omiffion of it in the other^ making no difference, becaufe the 
perfon lb commiffioned afterwards afts horn his own will, like an 

* That is to fay, after being thus empowered, flie (lands as a principal in the execution 
•of divorce, and not as an agent', and a commidion of agency may be annulled at pJeafure, 
whereas the power devolved to another to aft as a principal ca^ot be fo. 
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agent in fale, to whom it may have been Ciid “ fell this thing, if you- 
“ pkafe." — The argument of our doftors is that the words of the huf- 
band are a transfer of power, as he fufpends the,divorce upon the will 
of the perion whom he addrefles, and he is the principal who ads from 
his own will ; divorce, moreover, admits of fufpenfion, whereas fale 
docs not. 

If a man fay to his wife “ give yourfelf three divorces,” and Ihe 
give hcrlclf one divorce only, it takes place accordingly,, becaufe,. 
having been empowered fo far as three divorces, it neceflarily followS' 
that Ihe is enabled to give a ftngle one. 

If a man fay to his wife “ divorce yourfelf once,” and (he give 
herfelf three divorces, nothing whatever takes place, according to 
Hancefa. — I'he two difciples fry that a fingle divorce takes place, be- 
caufe the woman has done that to which (lie was empowered, together 
with that to which Ihe was not empowered ; and hence it is analogous 
to a cale in which a hufband (ays to his wife “ I repudiate you by a 
“ thoufand divorces” where three divorces take place, becaule he has 
pronounced that to which he is empowered along with that to which 
he is not empowered ; confequently the former takes efleft, but the 
Litter is nugatory ; and fo likewife in the prefent cafe. — The argument 
of Haneefa is that the wife has, in this cafe, attempted to do an aft, 
the power of doing which has not been delegated to her by her huf- 
band, and hence (he appears to divorce herfelf, and not in rcplv 
to the defire exprefled by him, as he has empowered her fo far as one 
divorce only, and between divorces and one there is a contradic- 
tion, the three exprelTuiga compound number, and one a fmgle 
unit ; contrary to where a man pronounces a thoufand divorces upon 
his wife, as here three take place, becaufe he afts in confequence of 
tlie delire of another: — and contrary alfo to the preceding cafe, (viz. 
where the hulband de(ires his wife to repudiate herfelf by three di- 
vorces, and (he declares one only,) for here one divorce takes place on 

account 
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account of her being empowered fo far as three \ whereas, in the pre- 
fent cafe, fhe is not empowered fo far as tbrec^ and having a6lcd con- 
trary to the power vefted in her, what fhe docs is nugatory. 

If a man defire his wife to repudiate herfelf by a revcr/ih!e di- 
vorce, and die divorce herfelf 'irreverfibh\ or the contrary, that mode 
of divorce takes place which was dclired by the hulband; thus, if a 
man fay to his wife “ give yourfelf one divorce rcvcriiblef’ and die 
reply 1 have given myfelf a divorce irreverjihle,''^ a divorce rever- 
dble takes place, becaufe the woman has declared a divorce in expreis 
terms, but with an additional defeription, and the is nugatory, 
as being contrary to the dciire cxprefl'cd by the hulband; but the 
former (which is in its nature reverjtble^ takes place, as being in con- 
formity to the hufband’s delire: — and, on the other hand, if the hul- 
band lay to his wife give yourfelf one divorce irreverliblc,'’ and Ihc 
reply “ I have given niyfclf a divorce rcverfible,” a divorce irreverliblc 
takes place, bccaule the defeription of reverftbilitv attached t(^ the 
divorce by the wife is nugatory, fince the hulband, having hiinlelt 
affixed a defeription to it, does not require more of his wife than 
limply divorce^ without any defeription ; hence it is the fanK as if llic 
had pronounced the divorce itlclf in a defeflive way : thus the divorce 
takes place under whatever defeription may have been affixed to it by 
the hulband, whether revcrfihlc or irrevcrfible. 

If a man fay to his wife divorce yourfelf thrice, if you p/efef 
and Ihe give herfelf one divorce, no effect whatever follows, bccaufe 
the meaning of his words is ‘‘ if you defire three divorces, repudiate 
yourfelf,” and the woman giving only, it appears that Ihc does 
not defire three^ and hence, the condition not being fulfilled, the divorce 
does not take place. 

If a man fay to his wife divorce yourfelf once, f you plcafcf 
and (he give herfelf threcj no divorce whatever enfues, according to 

L 1 2 Hanctjd^ 
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Haneefa, becaurc a defire of one divorce only is elTentially different 
from a defire of three, this being analogous to a cafe of -execution as 
before mentioned, that is to fay, as the execution of three divorces in- 
that inftance was demonftrated to be a fenfible contradidion to that 
of one', fo, in the prefent inftance, a wifti for three is contradidory to 
a wifti for one; and, from the woman pronouncing upon herfelf three 
divorces, it appears that flie was not defirous of one ; and hence the 
condition is not fulfilled.— The two difciples fay that one divorce takes 
place on this occaflon, becaufe a defire for one divorce is comprehend- 
ed in a defire for three, on the fame principle as the execution of three- 
divorces comprehends that of one, (agreeably to their dodlrine before^ 
mentioned ;) and hence the condition is virtually fulfilled. 

indfoalfo, If a man make a delegation of divorce to his wife, by faying to 

pending'^lier divorced if you be defirous of it,” and (he reply “ I 

“ am defirous, if you defire it,” and he reply, in return, “lam de- 

©f her hui- . . 

band. “ firous,” (intending divorce,) the delegation is void, becaufc the 
hufband has fufpended the divorce upon the will of the woman where 
that is unreftriifted, that is to fay, independant of any thing elfe ; but, 
from the converfation, it appears that file fufpends her will upon that 
of her hufband, and hence the condition of divorce, namely, the inde- 
pendant will of the woman, is not fulfilled; thus fhe does not aib 
from option; and the delegation is void of courfe. — The words of the 
hufband, in the laft reply, namely I am defirous,” are not effedive 
of divorce, although fuch be his intention, becaufe there is no men- 
tion whatever of divorce in the words of the woman, from which the- 
hulband’s wifh to that efted might be inferred iiv his anfwer, and 
the intention alone does not fuffiee, as it has no operation with refped 
to a thing not mentioned; whereas, if he were to fay, “ I am defirous 
“ of your divorce," it takes place if he fo intend it, becaufe he in this 
cafe appears to give divorce de novo, as a defire expreffed with refped . 
to any thing implies the exlftcnce of that thing, and hence his expref- 
fion “ / am deftrous of your divorce,” is as if he were to fay “I 

caufe 
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caufe your divorce,*’ which accordingly takes place: contrary to 
what would follow, if he were to fay I intend your divorce,*’ in 
which cafe divorce w6uld not take place, becaufe an intention ex- 
prefled does not imply the exiftence of the thing intended. — If, more- 
over, in the cafe now recited, the woman were to reply ‘‘ I am de- 
firous if my father be fo,” or if fuch a circumftancc happen,” 
(meaning a circumflance which does not yet exifl,) and the father 
afterwards fignify his defire, or the circumflance upon which flic has 
fufpended the divorce come to pafs, yet divorce does not take place, 
and the delegation is void : — but if flie, in faying ‘‘ if fuch a thing 
happen,” mean a thing which has already pafl'ed, divorce takes 
place, becaufe fufpenfion upon a condition already fulfilled amounts to 
immediate or unfufpended divorce. 

If a man fay to his wife you arc divorced when you pleafe,” 
or “ whenever you pleafe,” and Ihe rejedt his offer, faying I am 
not defirous of it,” her rejedtion is not final, for here the power 
vefled in her is not confined to the place or fituation where it is de- 
legated, on which account fhe is at liberty to ufe it either there or 
elfewhere^ becaufe the terms when and whenever arc ufed with re- 
ference to all times, and extend to every time indiferiminately, and 
hence the fenfe of the expreflions when you pleafe,” and ivhen- 
“ ever you pleafe,” is ‘‘ at whatever time you pleafe,” and they arc, 
therefore, not confined to place. And if the woman rejedl at prefent, 
ftill it is not a final rejedlion, becaufe her hulband has empowered hen- 
to divorce hcrfelf at whatever time Jlee pleafe wherefore the power 
does not apply to the time when fhe does not pleafe. — But it is to be 
obferved that the woman is not in this cafe authorized to pronounce 
upon herfelf more than one divorce, becaufe the words when and when* 
ever apply to all times, but not to more than a Angle divorce ; thus fhe 
is authorized to divorce hcrfelf at whatever time fhe pleafes, but not to 
pronounce divorce as often as fhe pleafes* 


If 
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If a man fay to his wife “ you are divorced af often as you 
“ pleafe,” Ihe is at liberty to divorce herfclf time after time, until 
three divorces, becaufe the exprefhon as often admits a repetition of 
the acl; : — but it is to l>e oblervcd that this fufpenfion of divorce upon 
the woman’s will is reftrided folely to the marriage at prefent exit- 
ing, and docs not extend to that which may afterwards occur; and 
hence if the woman give herlelf three divorces, and be again married 
to the fame man, after being rendered lawful to him, and then pro- 
nounce divorce upon herfelf, it does not take place, becaufe a mar- 
riage has then occurred de novo\ — and it is alfo to be remarked that 
the w'oman is not at liberty to pronounce the three divorces upon her- 
felf in one fentence, becaufe the expreffion ‘‘ as often -implies 
unity ^ and does not admit of the circumftances to which it relates 
being taken collcClively, and hence it is lawful for the woman to 
pronounce three divorces upon hcrfclf at three feparate times ^ but not 
at once. 


but not wlicn 
it is cxprcired 
witli an un- 
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If a man fay to his wife ‘‘ you are divorced wherever you pleafe,^’ 
yet the woman cannot divorce herfclf but in that place ; and if (he 
rife from her place before fhe pronounce it, her will is not regarded 
afterwards, becaufe the words wherever^ or whei efever ^ are adverbs 
of place, and divorce has no connexion with place ; the word where- 
ever is therefore nugatory, and the will only remains, which i^ con- 
fined to the precife place: contrary to the cale of //W, (that is, where 
the hulband lays “ when you pleafe,”) to which divorce has a rela- 
tion, as it may take place at one time and not at another^ and hence 
the mention of time in divorce is regarded, whether it be particular^ 
as you are to-morrow f ox general^ as you are divorced 

vehen you pleafe 


If a man fay to his wife you are divorced haw yoii pleafe,*’ and 
(he remain filent, a divorce reverfible takes place, whether Hie be 
defirous or not; or, if ihe break fileiice, and fajr ** I am defirous of 
5 ‘‘ one 
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“ one divorce reverfible/’ and the hnfband reply iuch alio is my 
dcfire,” divorce takes place accordingly, becaufe a conformity is 
eftablifhed between the will of the wife and the intention of the 
hulbaiid; but where the wife dcfircs th ree divorces, and the hulband 
only one divorce irrcverfible, or the contrary, a divorce reverllble 
takes place, bccaufe her ail is rendered nugatory by the non-con- 
formity of her will with that of her hulband, and his words (viz. 

“ you arc divorced,”) remain, which arc elFcclivc of a divorce rever- 
fblc: but if the hulband have no particular intention, the will of the 
wife alone is regarded, infomuch that, whether Ihe dcfirc three di- 
vorces, or only one irreverfible divorce, it takes place accordingly, in 
the opinion of our modern doilors, as this is what a right of option 
requires. — The compiler of the Hcdaya obferves that Mohammed^ in 
the Maljoot^ fays that the taking place of one divorce independant of 
the will of the wife, as above, is the dodlrine of Ha??eeJ'a\ but that, 
with the two difciplcs, divorce does not take place fo long as the 
woman does not divorce hcrfelf; thus flic has her option of cither one 
reverfiblc or irreverfible ^ or of three divorces: and the lame 
dillerence of opinion fubiifts with refpe£l to manumiffion; that is to 
lay, if a mailer fay to his flave you are emancipated how you plcafe,” 
the flave is free upon the inllant, according to Haneefa^ whereas, 
according to the two difciples, he is not free, fo long as he is not dc- 
lirous of being fo. — The argument of the latter is that the Inifband 
lias delegated to his wife a power to cfte£l divorce upon hcrfelf under 
whatever defeription (he pleafes, whether a fiigle divorce rcver/ible or 
irrcverfible y or divorces ; and hence it is indifpenfihly requifitc 
that the divorce itfelf be alfo fufpended upon her will, fo that a will 
fhall be confirmed to her in all circumflances, that is, both before 
carnal connexion and after it ; for, if the divorce itfelf were not fuf- 
pended upon the will of the wife, it would follow that the wife could 
have no will with refpedl to the defeription of the divorce before carnal 
connexion, as before confummation Ihc cannot give herfelf three di- 
vorces^ fmee in fuch cafe the wife becomes irrevcrfibly repudiated by a 

finglc 



DIVORCE. 


Book IV. 


( 

fiiigle divorce before the paffiiig of her Edit, and no longer remains a 
lubjefl of divorce. — The argument of Haneefa is fhat the word 
“ how" implies a requifition of defeription ; now delegation of the de- 
feription of a thing requires the exiftence of the fubjeft of it,, and di- 
vorce cannot have exiftence but by taking place. 

If a man fay to his wife “ you are divorced by as many as you 
“ pleafe,” or “ by ivhat you plcafe,” fheis empowered to divorce her- 
felf by whatever number Ihe pleafes, as the exprelfion as many as and 
w/w/ are ufed with relation to number ; and hence the hufband ap- 
pears to have delegated apower to thw woman with refpeift to what- 
ever number Ihe may approve. If, however, Ihe rife from ker place 
before pronouncing any divorce the delegation is void ; or if Ihe rejed:, 
her rejedion is final, becaufe this fort of ftngular delegation does not 
argue or admit a repetition of the ad ; and the addrefs implying a 
thing required to be immediately determined upon, confequently 
demands an immediate anfwcr. 

If a man fay to his wife “ divorce yourfelf what you plealc, out 
“ of three" Ihe is empowered to give herfelf one or two divorces, 
but not three, according to Haneefa. — The two dilciples, on the 
contrary, maintain that Ihe may give herfelf three divorces, if fo in- 
clined. — The arguments on both fides are drawn from the Arabic. 


jCHAP. 
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CHAP. IV. 


Of Di vorce by a Tameenj or Conditional Vow. 


By Yamcen is here underftood the fufpenfion of divorce upon n Cir- Dcfiiiltioja of 
cumftaiice which bears the property of a condition^ and this lulpcnfion 
is termed Tameen.^ bccaufe Tameen^ in its primitive leiife, li^nifics 
Jlrength or power \ and the fufpenfion is a motive to the fulpcndcr to 
be ftrong in the avoidance of the condition, in fuch a manner that he 
may not be fubjefted to the confequence or penalty., which is divorce or 
manumijfion. 


Where a man refers or annexes divorce to marriage, (that is, 
fufpends it upon marriage,) by faying to any ftrange woman “ If 1 
marry you, you are divorced,” or by declaring “ any woman 
‘‘ whom I may marry is divorced,” in this cafe divorce takes place on 
the event of fuch marriage . — Shafei maintains that divorce does not 
take place, the prophet having faid that there is no divorce antecedent 
to marriage. — The argument of our doilors is that the annexing of 
divorce to marriage is a TameeUy or fufpenfion, as appears from its 
containing a condition and a confequence, and prefent authority is not 
requifite to its propriety, becaufe the divorce does not take place until 
the occurrence of the condition, at which time the authority necefla- 
rily takes place ; and the end which it anfwers, before the occurrence 
of the condition, is, that it reftrains the vower from marrying that 
woman, as his meaning in the expreffion is ‘‘ I will not marry you, 
or, if / do^ you are divorced.” With refped to the faying of the 
prophet cited by Shafeiy it goes to the prohibition of immediate 
VoL. L M m divorce 
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( DIVORCE. 

divorce only, and not of that which is fufpended upon the occurrence 
of a fitfhre podiblc event. 


If a man annex divorce to a condition fjj^cified, by faying to his 
wife “ if you enter this houfe you are under divorce,” the divorce 
takes place upon the occurrence of the condition. This is univcrfally 
admitted by the learned, becaufe of the exiftence of the matrimonial 
authority, at the time of the hulband s declaration ; and it is 
evident that this declaration remains in force until the condition be 
accomplilhed. 

But the annexing of divorce to marriage is not lawful, unlefs the 
vower be either authorized at the time, or annex divorce to a future 
poflefTion of authority ; as it is indifpenlably requilite that the penalty 
be a thing of probable occurrence, in order that the apprehenfion of it 
may operate upon the fears of the vower, and that thus the property 
of Vamcen, (viz. reftraint from the apprehenfion of penalty,) do 
really exill at the time of declaring the condition, in virtue either of 
prefent authority, or of a reference to “i. future authority. 

Objection.— What is now faid appears to contradid thedoflrine 
advanced in the preceding cafe, of a man annexing divorce to mar- 
ria^^e, by laying to a ftrange woman “ if I marry you, you are di- 
“ vorced,” for in that cafe he is neither in authority, nor does 

he annex divorce to the future pofleffion of it. 

Reply. — Although he does not annex the divorce to an cxifting 
right, yet he annexes it to the caule of a light which may exift, 
(namely, marriage*,) and annexation to the caufe is the fame as to 
the right itfelf, becaufe in the former the latter is involved. But if a 
man fay to a ftrange woman “ if you enter fuch an houfe you are 
divorced,” and ho afterwards marry her, and Ihe then enter the 

• Marriage being the cauft of the right to cKvorcek 

faid 



Chap. IV. 


DIVORCE, 


l(>^ 


faid houfe, divorce docs not take place, becnulc in this cafe he I. 
neither inverted with any prefent right, nor does he annex the divoiee 
either to a future right or to the caufe thereof. 


The conditional particles are as follows, viz. “ if ," — “ -ivlk’n,"-— 
“ whenever ," — “ whenfoever ," — and “ as often as ." — Ot thclc the 
particle “ f" is folely conditional ; in the ufc of the others condition 
is implied. — And under the four firft of thefe exprertions, upon the 
condition being fulfilled, x\it 7 ameen, or vow, is completed, and no 
longer exifts; that is to fty, if the condition ihould again occur, the 
penalty is not incurred a fecond time, becaufc the words abovcmcii- 
tioned do not involve all future adds of the kind exprefled in the con- 
dition, nor do they demand a repetition of the penalty; and hence, 
where the add which conftitutes the condition is once found to occur, 
the condition is fulfilled, and no longer remains; and the \ow does 
not continue in force without the condition; but fiom thi> lulc murt 
be excepted the expreffion “ as often as," which applies univcrlally, 
and fuch being the cafe, it is requifite that the penalty be repeatedly 
incurred in every cafe, therefore, where divorce is the penalty de- 
rived from the ufe of “ as often as," it repeatedly takes place upon the 
recurrence of the condition. 


I'ivo condi 

t’O nil p.ll ■ 
Ik]v.\s (il \;i- 

lious Llu<^t. 


If a man fay to his wife you are divorced as oftcri as you enter 
the houfe,” and the enter it three tmies^ and then marry another 
man, and afterwards again marry her firft hutband, and the condition 
fhould then occur, divorce does not take place, as no penalty remains 
on account of its having been completely incurred in the three 
divorces which followed the repetition of this aft in the firft marriage ; 
and as the continuance of a Tameen^ or conditional vow, depends upon 
the continuance of the condition and the penalty, when thele no longer 
remain the vow difeontinues alfo. 


M m 2 


If 
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If the words “ m often as" be introduced in reference to marriage, 
by a man faying “ as often as I marry any woman flae is divorced,” 
divorce takes place upon every inftance of his marrying afterwards, 
though he Ihould marry the woman a feco^ time, after her having 
been in the interim married to another, becaufe here the penalty is 
referred to the power he poflefl'cs of divorce, which is a confequence 
of marriage ; and as this power is not reftrided to any particular in- 
ftance, but invariably accompanies every marriage, it follows that the 
penalty muft take place upon every occurrence of the condition. 


A condi- 
tional vow of 
divo'ce IS not 
annu.l d by 
the I'xiinftion 
cf piupcity. 


A CONDITIONAL VOW of divorcc is not annulled by the extindion 
of the right; that is, if a man fay to his wife “you are divorced, 
“ when you enter this houfe,” and he afterw^ds give her one or 
two divorces, and her Edit be completed, the force of the vow ftill 
continues under the extindion of right occafioncd by fuch divorce; 
becaufe the condition fpecified, namely, her entrance into the houfe, 
has not yet been accomplilhed, and therefore ftill continues to exiftj 
and the penalty remains, becaufe of the continuance of its fubjed ; 
wherefore the vow alfo continues : thus, if the condition take place 
durin*g the exiflence of right, the vow is accomplilhed, and divorce 
takes place, becaufe of the occurrence of the condition, and becaufe 
the fubjed is liable to the penalty ; and if it occur under the extin&ion 
of right, as above, the vow is done away, on account of the condition 
having occurred : but no divorce takes place, becaufe in this cafe the 
woman is not a fubjed of divorce ; -for a fubjed of divorcc is a woman 
w ho is a property according to the right of marriage. 


Cafe of a Da hulbaud and wife differ concerning the condition, the former 

difputcbc- alPL-rting that it had not yet occurred, and the latter that it had, the 
partici con- declaration of the hulband is to be credited, unleft the woman produce 
occ'unfnc'e'of pioof in fupport*of her allegation, becaufe the hulband is as the de- 
lUeconduioii; fendaut, denying the exiftence of divorce, and the confequent ex- 
tiadion of his right ; whereas the wife is as the plaintiff, affirming it. 

8 This 
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This relates to a cafe where the condition is of fuch a nature that 
its occurrence may be afeertained by other means than by the teill- 
mony of the wife herfclf; but it it be of Inch nature that no evidence 
but hcr*own is compctcnt*^to the afeertaining of the condition, her 
d^laration is„to be credited in preference to that of her hutband. 
This, however, holds with reipe'ft to hcriclf only, and not with re- 
fped to any other woman; for if a man lay to his wife ““ upon the 
coming on t^f your courfes you arc divorced, — and alfo fuch an one 
my other wife,” and the woman afterwards declare her mcnllrua- 
tion to have commenced, divorce takes place upon /jcr only, and not 
upon the ot/)er wife. This proceeds upon a favourable conlbrudion. — 
Analogy would luggeft that diva)r«e docs nOt take place upon her 
cither, Ixcaufe Ihe is in this cafe in the charadlcr of plaintiff, 
affirming the occurrence of the condition, and the conlcqucnt dlvwcc, 
and the huffiand is as the defendant, denying; and the declaration of 
a plaintiff is not to be credited but upon proof; but the reaf()n for the 
more favourable coaffrudion of tlic law in this indance, is that the 
woman is inqulfitor witlj refped to hcrfelf, as the occurrence of her 
courlbs cannot be known but through her; and licncc her declaration 
is credited on this occafion as well as in calcs of AV//, or of carnal 
conjundion; that is to fiy, if a woman, having been divorced, ffiould 
declare that “ her Edit having paffed, Ihc had then been marrietl to a 
man, who having duly confummated, had then divorced her, and 
that her Edit from that hulband had al(o clapfed,” — this lier declar- 
ation is credited, fo as to render her lawful in marriage to her lirfl 
hulband; and iij the fame manner the declaration of the wife is cre- 
dited with refped to herlelf in the prefcat inftance; but it is not fo 
with refped to the other wife, becaufe this one is only in the charader 
of a witnefs with refped to the other, and the declaration of a fingle 
witnefs is not to be credited, cfpecially where Ihe is liable to fufpi- 
cion, which muff be the cafe in the prefent inftance, on account of 
the comity fubfifting between her and the other from the latter being 
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her Zirra, or tello\v*v. i‘c; whence her declaration refpefting inch an 
one is not credited. 


Rule in cafe 
of divoicc 
furpeiKlcd 
upon the 
courfes. 


In the fan'ic manner, if a man fiiy to his wife ‘‘ if you be'defirous 
that (iol) (honltl torment you with hell hre, you are divorced, and 
“ this my Have is free,” and flie reply I am defirous of llich tor- 
ment,” or it he Ihould fay ‘‘ if you love me you are under divorce, 
‘‘ and this my other wife along with you,” and Ihe reply ‘‘ 1 love 
‘‘ you,” in both caies divorce takes place upon the woman who is 
addrefl'cd in thele terms ; but the Have is not emancipated in the 
former inftance, nor is the fellow-wife repudiated in ihe latter^ for the 
reafons mentioned in the preceding cate. 

Objkction. — It would appear that divorce ought not to take 
place in the former of thefe inftances, as the falfehood of the 
^voman’s reply is evident, fmee no one can be fuppofed defirous of 
hell fr(\ 

Reply. — The falfehood is not certain, as it is poffible that her 
hatred of her hulband may be lufficiently violent to induce her to 
wllh for a releafe from him at the expenfe even of infernal tor* 
meats. But notwithftanding that the penalty, (to wit, divorce,) be 
annexed to her reply, with refped to this woman, although (he 
fpcaktalfely; yet, with refpeft to the other perfon who is named, 
divorce or maiuunifrioii arc not fo annexed, and conlequcatly that per* 
foil is unatfefted by it. 

•If a hulband fufpend divorce upon tlie coming of his wife’s 
courfes, faying upon the coming of your courfes you are divorced,” 
and file afterwards perceive the figns of the menftrual difeharge, the 
divorce does not take place until the difeharge lliall Jiave con- 
tinued for three daySj as that which terminates within a lefs 
time is not a regular difeharge ; but where the difeharge has con- 
tinued 
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tinued for three days, divoicc is decreed from the period of its com- 
mencement. 

Bu r if a man lay to his wife “ you arc divorced upon one term of 
your conrlcs/’ die is not repudiated until the become clean from 
lier next luccceding courfes, and her TiA/*, or term of purity, arrive; 
becaulc by one term of the courles is to be undcrllood a complete men- 
ftruation, and mciiifruation is not completed until the return of the 
term of purity. 

Aj^d if he fiy to her you are divorced when you fall; a day,” 
fhe becomes divorced on the funfet of the firll day on which 
fhc fads: but if he only fay ‘‘ you arc divorced when you her 

divorce takes place from the llrfl: time that Ihc begins a fall. — TIic 
proofs are drawn on this occafiou from the term of thofe exprcHions in 
the original idiom. 

If a man lay to his pregnant wife if you bring forth a male 
child you are divorced once^ and if a female twict\'' and fhc fhould 
happen to produce twins, a fon and a daughter, and it be unknown 
which of them was firft born, the Kdzee is here to decree a finglc 
divorce; but caution di(ftates that it be regarded as iivo divorces. — In 
this cafe the woman’s EJit^ or term of probation, is accomplilhcd by 
her delivery; for if fhc brought forth the Jon fird, a Tingle divorce 
would take place, and her Edit would be accomplilheil by the birth 
of the daughter, after which no other divorce could take place on ac- 
count of the birth of the latter, as the accomplifhment of the mother’s 
Edit includes a complete difTolution of her marriage, under which di- 
jjorce cannot take place; and, on the other hand, if fhc brought forth 
the daughter firh, two divorces take place, and her Edit is accom- 
plifhed by the birth of the fon, after which no other divorce could 
take place, for th« fame reafon; hence, in the firft inftance, 07ie di- 
vorce only would take place, and in the lecond two divorces ; but in 

the 
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the prefent cafe the fecond divorce is not decreed, on account of the 
doubt in which the matter is involved; yet (as was already obferved) 
caution didates that this be confidered as amounting to two di- 
vorces. 

* If a man fty to his wife “ if you converfe with Zeyd and Amrooj 
‘‘ you arc under three divorces,” and he afterwards give her a fingle 
divorce, and the become feparated by the accomplilhment of her Edit^ 
and (he then converfe with Zeyd^ and afterwards again marry her 
former hufband, and then converfe agai^j with Amroo^ Ihe falls under 
two divorces together with the firfl. — In all three divorces,— 
maintains that on this occafion no divorce whatever takes place. — 
This cafe may be confidered in four diftbrent views: — first, where 
both the conditions appear, to wit, converfe with both Zeyd and 
Amroo within marriage, in which cafe divorce would follow evident- 
ly; — SECONDLY, where both conditions appear marriage, in 

which cafe divorce does not take place, the reafon of which is alfo 
evident; — thirdi.y, where the firft condition exifts within marriage 
and the I'econd without +, in which cafe likewife divorce does not take 
place, as that penalty cannot follow without the exiftence of the mar- 
riage; — and FOURTHLY, where the firft condition exifls without the 
marriage, and the fccond within it — and this is the cafe concerning 

♦ In this and the fucceeding pafTages a matter mud be adverted to which it is ncceflary 
to underftand, in order that their I'cufe may be fully comprehended. — When a man pro- 
nouces two or three conditional divorces, ihcfe remain fo far in force that they recur upon 
the recurrence of the condition, even after an intervening marriage; but any divorce by 
which that marriage may have been difl'olved is then counted in with that which thus recurs 
upon the recurrence of the condition. 

f That is to fay, where the firft occurs within the firft marriage and the fecond intey- 
mediately between the dilTolution of that and the commencement of the fecond ma#- 
riage, - # 

X That is to fay, where the firjl occurs intermediately between the dWTolution of the firfi 
marriage, and the commencement of the ftcond^ and the within the ficond mar- 
riage. 
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which Ziffer difters from our (lo(5tors. — The argument oF Zi]]iy is 
that as the cxifteuce of marriage is cojiditional to the divoaxe takir.g 
place at the time of the occurrence of the lajl condition, fo it is in the 
lame manner conditional at the time of the occurrence of the fyjl 
condition, bccaule they are both (with rcfpefl to tlie rule of divorce) 
TiS one thin^^ fince that divorce cannot poUibly take place without the 
concurrence of both of them. — To this our doftors reply that the calc 
now under confidcration is a vow. which, beina: an ad atfcdimj!: the 
maker of it, refts upon his competency ; now the exigence of mar- 
riage, at the period of fiifpcnfion, (that is, of making the vow,) is 
made conditional, in order that the penalty may to a certainty etiliic 
at the period of the conditions fpecified taking place : and, in the pre- 
lent cafe, marriage adually exifting at the period of fufpenfion, the 
vow holds good ; and the exigence of marriage is alio rendered con- 
ditional at the time of the condition being completely fullillcd, in order 
that the penalty may take place within marriage ; bccaufc this penalty 
is divorce^ which cannot take place but within marriage: but, in the 
prefent cafe, the time of the occurrence of the firft condition is neither 
a period within which the vow has any force, nor in which the 
penalty can take place; wherefore that interval is confidered merely 
as the time of the continuance of the voWj to which the exigence of 
marriage is not abfolutely necelVary, as it depends upon the vower, 
a vow being an ad peculiarly affeding the maker of it, as was already 
remarked. 


^If a man lay to his wife if you enter this houfe you arc under CafeofAmaii 

“ three divorces,” and he afterwards repudiate her by two exprcls 
divorces, and her Edit be fulfilled: and Ihe be afterwards married to Jivuicc 

‘ ' ^ and then rc- 

" another man, and he have carnal connexion with her, and divorce pudiating his 
herj and fhe be then married to her firft hulband, and after that 

vorecs ; 

♦ Tbis and the following arc termed cafes of obliteration. They are more fully treated 
of under the article Aik, 

VoL, L N n 
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enter the faid houfe, three divorces take place upon her, according to 
the two Elders'^. — Mohammed fays that no more can take effed upon 
her than the one divorce remaining after the two which (he had al- 
ready received, ns above; and fuch alfo is the opinion of The 

foundation of this difference, in point of dodrine, is that the two 
divorces are held, by the Elders^ to have been entirely annihilated by 
the circumftances of the intervening marriage, and hence the firfl: 
hulband ftill continues empowered with refped to the three divorces 
[conditionally declared as above] upon the woman returning to him: 
— contrary to Mohammed and Ziffer^ who hold that they are not an- 
nihilated, and therefore that in fuch event he continues empowered 
only with refped to the remainder of the three (as (hall be hereafter 
explained.) The effed of this difference of opinion appears in a cafe 
where a hu(l)and, having fufpended one divorce upon the circumftance 
of his wife’s entering a certain houfe, afterwards repudiates her by 
two divorces, and the woman, after having married another man, 
returns to her firft hufband, and then enters the houfe, in which cafe 
(he falls under the rigorous prohibition, according to Mohammed^ the 
two former divorces not having been annihilated by the intermediate 
marriage ; but, in the opinion of the two Elders^ fhe docs not fall 
under the rigorous prohibition, as they conceive the two former divorces 
to have been annihilated* 

If a man fiy to his wife you are under three divorces if you 
‘‘ enter this houl'e,” and he afterwards repudiate her by three expj cfs 
divorces, and fhe marry another man upon the expiration of her AV//, 
and, after being divorced by him, be again married to her former 
hulband, and then enter the ('aid houfe, no effed whatever enfues. — 
Zijfer fays that three divorces take place, becaufe three divorces are 
fufpended generally upon the condition, whether in virtue of the right 
from the prefent exifting marriage, or of that which recurs after the 


♦ Haneefa and AhQ Yo f f. 


intervening 
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intervening marriage with another; and the expreflion is general^ and 
not rejh'ifiive ; hence therefore the occurrence of the three ful'pciuLd 
divorces may Aill be conceived pofliblc after the three divorces before 
giveti; for which reafon the vow alfo continues in force, as the per- 
manence of that is implied in the poAibility of fiich occurrence. — I'hc 
argument of our doiftors is that the penalty does not confift of three 
divorces generally^ but of the three fufpended divorces, with relpeft to 
which the hulhand is authorized, in virtue of the preient exiAence of 
marriage, becaufe he has impofed the vow upon himlelf for the pur- 
pofe of determent, and it is only the three divorces therein mentioned 
which can operate in that way, not thofc with reiped to which he 
may be authorized by a fubfequent marriage, an event the occurrence 
of which is not probable, the chances being fo much againll it; and 
the penalty confiAing of thofe three particular divorces being done 
away by the three divorces, (in confequence of which the lubjcci: of 
divorce no longer remains,) the vow is alio done away : but it would 
be otherwife if, after a vow exprefled as above, the hulhand were to 
repudiate his wife by a Jingle irreverjibk divorce, for there the vow 
remains in force, becaufc of the permanence of its fubjed’^. 

Tf a man fay to his wife ‘‘ when I have carnal connexion with Cafoofcli- 
you, you are under three divorces,” and he afterwards have carnal pl^ndaUpoa 
Knowledge of her, divorce takes place upon the inAant of fiich carnal 
connexion taking place; and here, although he fhould not immedi- 
ately ceafe fnch connexion, yet he does not become liable for cither a 
Ane* or a proper dower; but the fine or dower becomes obligatory 
upon him if, after the AiorteA ceffation, he Ihould again have carnal 
connexion with her. — This is analogous to a vow made with refped 
to a female Have; for if a maAer fay to his female flave when I 

* The fubjc(A ftill remains, becaufe, after a fmgU divorce, a wife continues a legal 
fubje<f!lof two other divorces, until the expiration of her Edit. 

•f Meaning the Akir^ or fine of treftpafs. 
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“ have carnal connexion with you, you are free,’’ and he afterwards 
have carnal know ledge of her, flac is emancipated on the inftant of 
fiich connexion; yet flic lias no claim to a fine, although he fliould 
not immediately ccafc; but if, after a cefi'ation, he again renew the 
connexion, ihe has then a claim to a fine. — This is the do6lrine of 
the Zdh’r-Raw'iyet. — It is recorded from Ahoo Toofaf that a fine is due 
where he delays, although he fliould not entirely retreat and again 
renew the connexion, becaufc this amounts to carnal conjunction after 
divoicc or emancipation, on account of his continning the aCt ; but pu- 
nllhmcnt is not due, hnee the \vhole*is only one adly in wdiich, as the 
commencement affords nocaufefor punilhment, fo neither is punifhment 
incurred by the accomprijhment but yet the fine is incumbent, as 

the commiffion of the carnal aft upon a prohibited fubjeCl cannot be 
free from both punifhmcnt and fine. The grounds on wliich the 
Zdhir-Rcnvdyet determines in this cafe, is that by Jama [the carnal 
aCt] is underffood ifye commencement oj the and continuation is not 
commencement; wherefore carnal connexion c/d' is not implied: 
contrary to a cafe of cefl'atioii and. renewal, becaufe in that cafe the 
connexion takes place after diforce; but yet, even in this inftance, 
punifhment is not incurred, on account of the doubt occafioned by the 
unity of place and of paffion ; but, fuch being the cafe, the fine is in- 
cumbent, as the commiffion of the carnal aft upon a prohibited fubjeft 
cannot be free both from punilhmeiit and fine. 

If, moreover, in the cafe now recited, the hufband had fufpended 
a rcvcrfible decree upon his commiffion of the carnal aft, the divorce 
is virtually reverfed by Iffs delay, agreeably to Aboo TrxJ'af ; but if he 
ccafc and again renew, it is then reverfed, according to all the 

doftors. 


SECTION. 
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SECTION. 

(yisTisNA; that is. Reservation or Exception. 


If a man fay to his wife “ you are divorced (adding) ij it pleafr 
“ God," without any flop between, divorce does not take place, be- of ciu-wiiuf 
caule the prophet has faid “ where, a man makes a vow oj divorce or 
“ manumiffton, faying, if it please God, he cannot be forfivorn" 
and alfo, bccaufc the hulband has here introduced the words “ if it 
“ pleafe God” in the form of a condition, and hence the divorce is 
fufpended upon the will of God, and docs not take place until the 
occurrence of the condition : but, the will of God not being known, 
nothing can be decreed which is fufpended upon it. And here, as 
the fufpenfion deftroys the eftea of the preceding words, it is a con- 
dition that the lame follow them conne8edly, and without paufe, as 
in other fimilar cafes : and the words f it pleafe God aie here faid 
to be introduced in the form of a condition, bccaufc they arc not acdu- 
ally conditional, as by a condition is underftood a thing not at prefent 
cxiftlng, but the future occurrence of which is conceivable ; wherefore 
a thing now cxifting cannot be termed a condition ; nor a thing the ex- 
iftence of which is impoffiblc; and the will of God is of one or other 
of thefe deferiptions. 


What is here laid proceeds upon a fuppofitlon that the words 
“ if it pleafe God” follow the preceding words immediately, and 
without feparation, by a paufe } but if the man fhould firft lay “ you 
“ are divorced,” and remain a moment or two lilciit, and then fay 
“ if it pleafe God,” the virtue of the former words is edablifhed, be- 
caufe in that cafe the additional words come in as a rctraflion from the 
iirft words which is not held legal. 

Ik 
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If a man (<\y to his wife you are divorced, if it pleafe God,’’ 
and (he die before the utterance of the latter words, divorce does not 
take place, becaufe on account of the refervation if it pleafe God,’* 
the words preceding do not (land or operate as a defire cxpreflfed. 

Objection. — As death prevents divorce, that is to fay, as it is 
on account of death that divorce cannot take place, it follows that the 
lame circumftaiicc in the prefent cafe precludes the words if it pleafe 
God” and thereby prevents them from operating to annul the firft 
words in their effcfl:, and thus it would appear that on account of the 
woman’s dying as above, the divorce (hould take place upon her, (he 
not having expired until after the words you are divorced f and before 
the utterance of the refervation if it pleafe God.” 

Rkpi.v. — D eath operates to theYrevention of divorce on account 
of its cutting olf the fubje£l of it; but it does not prevent the efteft of 
the refervation in the prefent cafe, as the validity of refervation de- 
pends upon that of the declaration/ which re(1:s upon the hulband, who 
is ftlll Wvm^ : but it would be otherwil'e if l)e (hould die before havin<r 
uttered the refervation, as in that cafe it is not added to the preceding 
words. 


Divorce pro- 
nounced with 
an exception 
in point of 
number, 
takes place 
accordingly. 


If a man fay to his wife “ you are under three divorces all but 
“ one," two divorces take place; — and if he fay “ all but two," one 
divorce takes place ; for it is a rule that this figure of fpeech termed 
IJiifna, is exprefiive of a remainder from the whole of a given number 
from which an exception is made; and this is approved, becaufe there 
is no difference whatever between a man’s faying (for example) “ I 
“ owe fuch an one nine Dirtns," or “ I owe fuch an one ten Dirm 
“ all but one;” wherefore this mode of fpeaking by the exception of 
a part from the whole is approved, becaufe it amounts to a mention, 
fimply, of what remains after the exception is made, as in the prefent 
inftance. 
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But the exception of the whole from the whole is difapproved, 
fince, after exception of the whole, nothing whatever remains, the 
mention of which might be eftablithed ; and hence, if a man fay to his 
wife “ you are under three divorces all but three, the three divorces 
take place upon her, becaufe the exception of a whole from a whole is 
nugatory, and therefore not admitted to have any effeft. 

And here, as in the preceding cafes, the exception is of no eft'e(ft, 
iinleis it be immediately conneded with what goes before, namely, thc- 
fentence of divorce. 


CHAP. V. 

Of the Divorce of the Sick. 


If a man, lying on his deathbed, repudiate his wife either by one 
irreverfible divorce, or by three divorces, and die before the expiration 
of her Edity fhe is ftill intitled to her inheritance from his eflatc : but, 
if he fhould not die until after the accomplifliment of her AV/V, flic has 
no claim . — Shafei maintains that flie is not an inheritrefs in either cafe, 
as the matrimonial connexion, which was the caufe of her inheritance, 

* By the Mujfulman law, a woman, oi) the death of her hufband, is entitled to an in- 
heritance f om his eftate; but it is poiTible that the hufband may foinctimcs be induced, 
froiii perfonal diflike, or other motive, where he finds himfelf dying, to repudiate his wife, 
in order to exclude her from her right of inheritance, in the event of his death; an injuf- 
tice which the rules and cautions laid down in this chapter are intended to counteract and- 
guard againft: fome of them arc alfo defigned to counteract any fraudulent collufion be- 
tween the wife and her dying hufband, to the prejudice of his heirs, 

is 
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ij cliflK)lvL'(l bv tlie divorce; whence it is that if this man were to re- 
pudiate bih wife by an in cverlible divorce, and five were to die within her 
Ea'it, lx;f<a e the dccealc of her hulband, the hufband does not inherit 
of her, the matrimonial connexion which was the caufe of that rela- 
tionflaip wliich ijititled to inheritance no longer remaming.-— To this 
our do(5tors reply that the matrimonial connexion at a time of a mortal 
illncfs is a caufc of inheritance with refpedl to the wife; but where 
the huiband is defirous of defeating this right by giving an irreverfible 
divorce, his intention is refifted, by poftponing the eftedt of his fen- 
tence of divorce to the expiration of his wife’s Edit, in order to fliield 
her from injury; and fuch procraftinatlon is poHible, as a marriage is 
accounted ftill to fubtift during the Edit, with refpedt to various of its 
effedls, fuch as the obligations of alimony, refidence, and fo forth; 
and hence it may lawfully be accounted to continue in force with re- 
fpedt to the w'oman’s inheritance : but, as foon as the Edit is accom- 
pliflaed, a /urther procraftination is impoflible, 'becaufc the marriage 
does n6t then continue in any lhape whatever. — The cafe, however, 
is very different w'here the wife happens to die before her hufband, (as 
mentioned by Shafti,') for in this inftance the connubial connexion is 
not a caufe of inheritance in the hufband, (in virtue of his righ t as 
connedfed with her property,) beca\)le (he was not Jick but ij^ealth 
at the time of his pronouncing divorce ; and the coitncxion is dlffolved 
with refpedt to his right, efpecially where he himfelf manifeffs his 
defire that it fhould be fo, by pronouncing upon her an irreverjtbk di- 
vorce ; fmee, as the connexion would be diffolved though he were 
not defirous of the annullment of his right, it follows that it Is fo 
where he is defirous, a fortiori. The mode in which the connexion 
may be diffolved without the confent of the hufband is by the wife, 
upon her deathbed^ admitting the fon of her hufband to carnal con- 
nexion and dying within her Edit, in which cafe the hufband would 
not inherit of her, the matrimonial connexion with refpedt to him 
becoming null, notwithftanding he does not confent to fuch annul- 
ment. 

7 
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If a woman require her hulband, who is Tick, to rcpiKliatc hoj 
by an irrcvcrlible divorce, and he accordingly pronounce the iiimc 
upon her, — or, it he detire her to choot'e, and ihc choole hericli, — • 
or, if the procure divorce of him in the manner of Khoola^ that is, for 
a compenfation, and he afterwards die before the expiration of her 
Editj — the does not inherit of him, bccautc the only rcafon for potf- 
poning the efteft of the divorce is a regard for her right, to the clc- 
ftrudion of which the in this cafe confeiits. — But if the require him 
to repudiate her by a reverjtble divorce, and he proiiouncc three divorces 
upon her, fhe inherits, becaufe a reverfible divorce docs not difliblvc 
the marriage ; and hence her requlfition of fuch a divorce docs not im- 
ply her coiifent to the dcll:ru^^iion of her right. 

If a man, upon his deathbed, declare that he had repudiated his 
wife by three divorces, at fuch a time, during health, and that her 
Edit had pafled, and (he confirm this, and he afterwards make an ac- 
knowledgment of his being indebted to her in a certain fum, or be- 
queath her a legacy, Ihe will, in the event of his dcccafe, be entitled 
to that fum of the three which is the leaf!:, thf legacy, the debt, or 
he^roper inheritance that is to fay, if her inheritance be of fmaller 
than the debt or the legacy, it goes to her, and fo of the others. 
•—This is the doflrine of Haneefa. — The two difciples fay that the ac- 
knowledgment or bequeft are either of them legal, and therefore that 
the woman is entitled either to the whole of the acknowledged debt, 
or to the entire legacy, (provided that does not exceed the third, or 
devifable proportion of his property *,) as the cafe may be.— And if 
the huiband, in conformity with the requifition of his wife, pronounce 
three divorces upon her on his deathbed, and afterwards acknowledge 
himfelf indebted to her in a certain fum, or bequeath her a legacy, 
Ihe is in this cafe entitled to whatever is of leafT: value, the debt, the 
legacy, or the inheritance, according to all except Ziffer, who fays 

* This, which is termed Sih Mil, is fully explained in the Book of Wills, Vol. IV. 
VoL* I O 0 that 
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that fhe is entitled to the whole bequeft, (not exceeding the third of 
his property,) or to the whole of the debt acknowledged, becaufe her 
right to inheritance being annulled by her requilition o"f divorce, the 
obllruclion to the legality of the acknowledgment or bequeft (namely, 
the matrimonial connexion,) is removed. — The argument of the dif- 
ciplcs, with refped to the former cafe, is that when the hufband and 
wife agree refpectbg his having divorced her, and her Edit having 
palled,. Ihc from that period becomes a ftranger to him, and he no 
longer remains liable to fufpicion, (that is to fay, in the prefent cale, 
luipicion of his preferring her before his other heirs, and giving her 
more than her right, which is inheritance^ whence it is that his 
evidence to her advantage is credited; and it is alfo lawful for him to 
pay her his Zakdt, or to marry her lifter, or for her to marry another 
man : contrary to the fecond cafe, as there the Edit ftill remains unac- 
complilhed, and the continuance of that aftbrds ground for fuch fuf- 
picion ; now the fubje<ft of fufpicion is a circumftance as yet concealed 
and unknown, wherefore the ground for fufpicion is regarded, and 
not the a8tial fall fufpe(fted or apprehended ; and as the continuance 
of the EiZ/V affords ground of fufpicion, the elFeft of fulpicion is efta- 
blillied, namely, the invalidity of acknowledgment, or bequeft; and 
Itence alfo is cftablilhed the incredibility of the evidence of hufb;j^ or 
wife refpedting each other; as well as the incredibility of evidence, in 
refpeil to relations either by blood or by marriage ; lince marriage and 
affinity are grounds of fufpicion. — The argument of Haneefa is that 
lufpicion exifts in either inftance ; in the fecond, becaufe a woman 
may choofe divorce, in order to open to her the door of acknowledg- 
ment, or bequeft, fo that Ihe may receive more than her proper in- 
heritance ; and in the JirJi, becaufe it may happen that the hulband and 
wife may form a collulion, and agree to hold forth their reparation and 
the completion of her Edit, in order that he may be enabled to favour 
her, by giving her more than her juft inheritance ; and the fufpicion 
is confirmed where the fubfequent acknowledgment or bequeft appears 
to be of more value than the inheritance, on which account it is that 

fuch 
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fuch excefs Is rejcfted, and the rule didates that flic fliall receive the 
fmallefl: of the three, the deht^ the bequej}^ or the inln^ritancc, — It is 
here to be obferved that no fufpicioa exifts rcipccHiig the proper 
amount of the woman’s inheritance, that being adjufled iji proportion 
to the whole property inherited, according to cflablilhcd rules. — 
Neither are Zakclt or evidence fubjeds of lufpicion, as a luilband and 
wife are never known to form a collufion for the purpofe of enabling 
him to give her the Zakdt upon his property, or to bear evidence in 
any matter affeding her. 
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If a hufband, being in abefieged town, or in an army, repudiate divorce pro* 
his wife by three divorces, (he does not inherit of him, in the event of r,tuj't?on oV^ 
his death, although that fliould happen within her Edit: — but if a 
man engaged in fight, or a criminal carrying to execution, were in ^'i^mhcrin- 
fuch fituation to pronounce three divorces upon his wife, flie inherits unle/rthc 
where he dies in that way, or is flain ; for it is a rule tliat the wife of 
a Fdar, (or Evader*,) inherits of him, upon a fovourable conftriiftion 
of the law; and his cvafion cannot be cftablilhed but where her right 
is infeparably connc£l;ed with his property, which is not the cafe, im- 
le^ he be [at the time of pronouncing divorce] fick of a dangerous ill- 
nefs, (appearing from his being confined to his bed, and other fymptoms,) 
or in fuch other fituation as affords room to apprehend his death : but it 
is not cflablifhed where he pronounces divorce in a fituation in which 
his fiafiety is more probable than his defiruElion: — thus, a man who is in 
a fort or town befieged, or one who refides in an army, cannot he faid 
to be in any imminent danger, the former of thefe 'fituatious being de- 
figned for fecurity againft the enemy, and the latter to repel his at- 
tacks; — whereas one engaged In fight, or carrying to execution, is in 
circumftances of imminent danger; and confequently the cvafion is 

, * Meaning one who endeavours unjuftly to defraud his wife of her right, or by fonic 
means to deprive her of it, that is, (accommodating the explanation to the term ufed in the 
text,) one who flies from or evades rendering his wife her riglrt, 
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cftabliflied in the latter circumftance, but not in the former, — There 
are various cafes recorded correfponding with thefe at prefent recited, 
and w hicli proceed upon the fame rules. — It is to be obferved, how- 
ever, tliat what is here faid, vh. “ where he dies that way, oris 
“ llaiii,” fhews that there is no efl’ential difference between the two 
calcs, where he dies in the way mentioned, or in any other way, 
the fame as a huiband confined to a fick bed, who happens to be 
llain. 

If a man, being in health, fay to his wife “ when the firft of 
“ fuch a month arrives” — (or)— “ when you enter this houfe” — 
(or) — “ when fuch an one repeats evening prayers” — (or) — “ when 
“ fuch an one enters this houfe,” — “ you are under divorce,” and 
the thing mentioned take place at a time when he is fick, fhe does 
not inherit of him : — but if he were to make fuch a conditioji upon his 
deathbed, Ihe inherits in all thefe cafes except one, namely, “ when 
“ you enter this houfe.” — It is to be obferved that the fufpenfions 
now treated of are of four different kinds; — first, where divorce is 
fufpended upon the arrival of a fpecified time; — secondly, where it 
is fufpended upon the ad of a ftranger; — thirdly, where it is fuf- 
pended upon theaftof the huiband himfelf;— and fourthly, whereil is 
fufpended upon the ad of the woman ; and each of thefe again are of two 
deferiptions ; one,, where the fufpenfion is declared in health, and the 
condition occurs in fickncfs; the other, where both take pkee in fick- 
ncfs. In the two firf inllances, namely, where the huiband fufpends 
the divorce upon the asrival of a fpecified time, by faying “ when the 
“ firft of fuch a month arrives you are under divorce,” or where he 
fufpends it upon the ad of a Ilranger, by faying “ when fuch an one 
“ enters the houfe,” (or) “ when fuch an one repeats evening 
“ prayers,” if the fufpenfion and the condition both occur in fickncfs, 
the woman is entitled to inherit of her huiband, becaufe his intention here 
appears to be evalion, from the circumftance of his fufpending divorce 
at a time when the wife’s right is infeparably conneded with his pro- 
perty ; but if the fufpenfion take place in health, and the condition in 
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fickncfs, the woman does not inherit of him. — 7J{fcr fays that in this 
laft cafe alfo lh.e inherits, bccaul'c whatever is fufpcnded upon a con- 
dition takes place on the occurrence of that condition, and is tlien like 
the fulfdment of a promife; and alfo, hccaufe in this calc divorce oc- 
curs during fickncfi. — The argument of our doftors is that the ante- 
cedent lufpenfion induces divorce at the time of the occurrence of the 
condition con/cqumtially, but not cUftgnedh, and injury is not eflablifh- 
cd but from djlgn\ tlic adt of the hulhand, therefore, is not to be let 
afide by the annulment of its elfedt, namely, non-inhcritaiu-e . — And, 
in the // jwy/ inftance, (that is, where the hulhand fulpends the di- 
vorce upon his own add,) he is confidcred as an Evader, and the 
Avoman inherits of him, whether the fufpcnfion take place in health, 
and the condition in fickncls, or both occur in ficknels; and alfo, 
whether the add be of an avoidable or an unavoidable nature; the rcalon 
of which is, that the hulhand on this occafion evidently deligns to de- 
feat his w'ife’s right, whether by the fufpenfm, or by producing the 
condition during a mortal illnefs. 

Objection. — It would feem that the hulhand is not an evader 
where the condition is aii add of an unavoidable nature. 

Repi.y. — In the cafe now under conlideration, although the add 
of condition be unavoidable by him, yet it is in his power to avoid 
the fufpenfion of divorce upon that add, and hence his add is fet alide, 
in order that the woman may not be injured. — And in ihe fotirlh 
inldancc, (that is, where the hulhand fulpends divorce upon an add of nvcHM 
the wife,) if the fufpcnfion and condition both occur in licknefs, and 
the add be of fuch a nature as may be avoided by the w'oman, (fuch 
as fpeaking to Zeyd, for inldance,) Ihe does not inherit, as flic in this 
cafe confents to the divorce; but if the add be of a nature unavoidable 
by her, (fuch as eating and drinking, or prayer, or converjing with her 
parents,) Ihe is entitled to inherit of her hulhand, as Ihe is compelled 
to the performance of fuch adds, lince, if Ihe were not to perform 
them, there is fear of her perilhing either in this world or the next; 
and confent cannot exift where fhe adds from unavoidable neceliity; 
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but if the furpenfioa take place in health, and the condition in fteknefs, 
and the act be of a nature ctvohlable by the woman, (he does not in- 
herit, for evident reafbns. And where the ad is of an wiavoidable na- 
ture, the rule is the lame, with Mohammed and Ziffer, (that is, Ihe 
does not inherit,) becaufe, on this occafion, no ad appears on the 
part of the huiband, after the connexion of the wife's right with his 
property. — With the two Elders, on the contrary, (he does inherit, 
hccaufe the hulliand in this cafe obliges her to the cosamiffion of that 
ad, and for that reafon the ad becomes his own, fhe*being only as 
his inftrument ; as in a cafe of compulfion, a compellec being one who 
is flraitened between two things, in which predicament the wife here 
Hands, fiace, if Hie perform the ad of condition, Ihe fuftains the injury 
of divorce, and if Use refrain Ihe is in danger of perilhing either here 
oi- hereafter. 

If a man pronounce upon his wife three divorces in ficknefs, and 
afterwards recover his health, but happen to die before the expiration 
ofherEt///, Ihe does not inherit.— fays that Ihe inherits, be- 
caufe the huiband in this cafe appears to have intended evafion ; but to 
this our dodors reply that the ficknefs in which divorce was pro- 
nounced having been removed by the intermediate recovery pf 
health, the laft ficknefs, which follows, is the fame as health, 
whence it appears that her right is not conneded with his pro- 
perty, and therefore the huiband is not an evader in divorcing 
her. 

If a fick perfon pronounce three divorces upon his wife, and {he 
afterwards apollatize from the- faith, and again return to it, and the 
huiband then die before the expiration of her Edit, Ihe does not in- 
herit of him ; if, however, Ihe were not to apollatize, but Ihould 
admit the fon of her huiband to carnal connexion, Ihe inherits. — 
The difference between thofe two cafes is, that by apollacy her ca- 
pacity 



pacity of inheritance is deilroyed; whereas, hy admitting the fon of 
her luiiband to the commiffion of the carnal aft it is not lo, for al- 
though this renders her prohibited to her hulband, yet it does not 
forbid her competency of inheritance, lincc prohibition and inhe- 
ritance may be united in the fame perfon, (as, for inltancc, in a mo- 
ther or a JiJicr,) wherefore Ihe inherits in this cafe : but it would be 
dilTercnt, if flie were to admit the Ion of her hulband to carnal con- 
nexion during the exiltcncc of marriage, becaufe feparation is the con- 
fcquence, whence it appears that fhe confents to the deflruftion of 
the matrimonial connexion, which is the occation of her inheritance, 
whereas, if Ihe admit the fon of her hulband to carnal connexion 
after the latter having pronounced three divorces upon her, pro- 
hibition is not cflablilhed by that ad as it had been already cllabliihcd 
by divorce. 

If a man, being in health. Hander his wife, that is, accufe her 
of adultery, and afterwards make afieveration refpeding the (iime on 
his deathbed, Ihe inherits of him. — Mohammed lays that lire docs not 
inheiit: but if the (lander be alfo declared upon his deathbed, (he 
inherits, according to all our dodors — I'he rcaibn of this is that the 
(lander amounts to the lulpenfion of divorce upon a thing unavoidable 
by the woman, as it conftrains her to oppofition*, that (he may re- 
move from herfelf the Icandal of the imputation. 

If a man make an Jjla +, or vow of abftinence, from his wife, 
during health, and (he become divorced, in confequcnce of it when 
he is upon his deathbed, Ihe does not inherit of him; hccxMc Aila 
is a vow of abltinence, from carnal connexion with her for the fpacc 

* That is to fay, forces her to require her hufband to verify his accufation by a Laan^ 
or folmn ajfeveration^ before the magi ihate, which, if he docs fo, occafions divorce.— For 
a full explanation of this fee Chap. X. treating of Lah, 

t Sec Chap. VII, 


Divorce cc- 
c.ifionud by 
the flandi r of 
a dying liuf* 
hand docs not 
cut ort' his 
wife fiom her 
inhciitancc; 


and fo, alfo, 
of a death- 
bed (bvrrcc 
uccaiioiicd by 
aa Athu 
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Wheic a 
(U-athbed 
divorce is 
've^ibU-t the 
wife inherits 
in every cafe. 


of four months, which at the end of that period occafions divorce, 
and hence it amounts to a fufpenfion of divorce upon the arrival of a 
fpcciliod time, being the fame as if he had faid to her “ upon the 
“ Japic of four months^ if I have not carnal connexion with you 
“ within that period, you are divorced;” which was already ex- 
plained. 

If a man upon his deathbed repudiate his wife by a reverfibk di- 
vorce, Ihe inherits of him in all the cafes here recited, becaulc the 
marriage is not finally diflblved, fmee it continues lawful for him to 
have carnal connexion with her; and fuch being the cafe, the priia- 
ciplc upon which fhe inherits (lands ftill unimpeached. 


No/r. — In all thefe cafes where it is fiid that the wife inherits, 
it means, “ in cafe of the deceafe of the hufband, before the ex- 
“ piration of her Eii/,”-— the reafon of which has been already 
mentioned 


CHAP. 
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CHAP. VI. 


Of Rijadti or returning to a divorced ^Fife. 


JK.IJAAT in its primitive fenfe means reJ}itutiott\ in law it lignliics H Dcfiriitlon of 
hufband returning to, or receiving back, his wife after divorce, and 
reftoring her to her former fituation, in which (he was not liable to 
reparation from the pafling of her courfes, or of the fpace of time cor- 
refponding with their periods, and which fhe recovers by Rijadt ; this 
is the definition of it in the Jama Ramooz : from what occurs rcfpctfbng 
it in the prcfent work, it appears limply to mean ihe tonUnuancc nj' 
marriage. 


If a than give his wife one or two divorces revcrfihlc, he may take 
her back any time before the expiration of her Edit, whether Ihe he 
defirous or not, God having faid in i\\c Koran “ yk may rf.tain 
“ THEM WITH HUMANITY,” where no diftinftion is made with rc- 
fped to the wife’s pleafure, or otherwile; and by the word retain is 
here underftood or returning to, according to all the com- 
mentators. 


A m.iii in.Ty” 
return to a 
wife repudi- 
ated f y one 
or t-wo icvcr- 
fiblcdi voices^ 


The exigence of the Edit is a condition of Rijadt, becaufe by pmvijt j i,f 
Rijadt is underfiood a continuance of the marriage, (whence the term 

the expira- 

retain is applied to it,) and this cannot be cftablilhed but during the *1’" ‘ 

Edit, fmee ziitt that is paft the marriage no longer remains. 


VoL. I. 


PP 


R IJ A AT 
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Rijaai Is of 
I 'AO kinds; 
and 

unphsd. 


R.j A AT is of two fpccies; the first is termed where, 

the hulhaiid fays, for example, “ I have returned to, (or-taken back,) 

“ my wife,” or addreffes the fame to her perfonally, and the second 
implied, where [he has carnal connexion, or takes conjugal liberties 
with her, fuch as viewing thofe parts of her which are ulually con- 
cealed, and fo forth. — This fecond defeription of Rijadt is according 
to our doctors. SiMfei fays that the Rijadt is not approved, of regular, 
but where it is cxprefsly pronounced by the huiband, (provided he be 
able to fpcak,) bccaufe Rijadt ftands as a marriage de novo ; and (ac- 
cording to him) carnal connexion with the wife is in this cafe pro- 
hibited, on account of its legality having been annulled by the divorce, 
which is a diflblvcr of marriage, for it would appear that the mar- 
riage is itfelf diflolved by a divorce, although it be of the reverfible 
kind, were it not that the law there leaves to the hulbalid an option 
of Rijadt, which is the foie rcafon why he confines its efFcdt to the 
prohibition o'f carnal connexion, and does not extend it to a diflblution 
of the marriage itfelf. — The argument of our doblors is that by Rijadt 
is underftood a continuance of the marriage, as was before explained ; 
and this may be fliewnhy an aTwcR as bywords, for adfs fome- 
times evince continuance ', as in the cafe of abolifhing the option of a 
feller ; that is to fay, in the fame manner as the abolition of the op- 
tion of a feller (which is the continuance of property) is* proved by an 
aB, fo alfo in the prefent cafe ; now afls peculiar to marriage are figns 
of tlie continuance of it ; and the carnal connexion, or other a£ls, as 
before ftated, are peculiar to marriage, efpecially in the cafe of free 
women, fince, with refpedl to them, they cannot be lawful but 
through marriage, — and, with rcfpebl: to female flaves,, they are 
fometimes lawful by right of marriage, and fometimes by right of 
poflelTion : contrary to touching, or looking at the pudenda of a woman, 
without luft, becaufe that is fometimes lawful without marriage, as 
in the cafe of a phyftcian or midwife-, and the fight of other parts than 
the pudenda fometimes happens to people who rcfide together; and as 
a wife refidcs with her hufband during her Edit, if fuch an accident 

were 
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were to imply Rijadi, he might then give her another divorce, to her 
injury, as it would protrad her Edit. 


X()\ 


It is laudable that the hufband have two witnefles to laear evidence 
to his ; yet if he have no witnefles the Rijadt is neverthelcfs 
legal, according to one opinion of Shafr'i. — Malik holds that it is not 
lawful without witnefles, (Jod having lo commanded, f.iying, in the 
Koran, “ retain them with humanity, or dismiss them 
“ with kindness, and take the evidence of two witnesses 


The evidence 

of n.vitnrjjrs to 
Rnaat laud- 

ablcy hill not 
incu fit bent. 


OF YOUR OWN PEOPLE, AND SUCH AS ARE OF JUST REPU rK 
— where, the imperative being of injun£iivc import, the taking of 
evidence appears to be incumbent , — To this our doftors reply that in 
all the texts which occur concerning Rijadt,, it is mentional generally, 
and not under any reftridion of being witnefled ; moreover, by Rijadi 
is to be underftood (as was before ftated) the continuance of mnrriaoc, 
to which evidence is not a neceflary condition ; as in a cafe of 
for iiiftance, where it (the Aila or vow of abjlinence) is done away 
by the carnal aft, to which there are no witnefles but yet the 
taking evidence to Rijadt k laudable^ for the greater caution, fo as to 
put it out of the power of any perfon to contradid it. — With refped 
to the facred text quoted by Mdliky the imperative is to be taken, not 
in an injunbiive^ but in a recommendatory for ill this inflance 

retaining them, and jiparating from them, are connefted by the inter- 
mediate particle or,^ the text faying ‘‘ retain them, or ois- 
Mis$' them, and take two WITNESSES, &c.” from which it 
appears that the calling witnefles is laudable only, and not injunMive, 
in the prefent cafe, becaufe, \Ti fiparation^ it is held to be laudable 
only, by all the dodiors. ^ 


It is aUb laudable that the hulbaiid .^ve his wife previous informa- the wife 
tion of his intention of left flie fill into fin ; for, if fhe be not dliTnoilcrof 
aware of bis intention, it is polSble that flie may marry another huf- 
band after the accompliflimciit of her LV//, and that he may have 

P p 2 carnal 
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oanial connexion with her 
hibitccl. 


by an invalid marriage, 


which is pro- 


A lUci iratloii Ir, .after the accompliniment of the woman’s EtZ/V, her hulband 
were to declare that he had taken her back, before the expiration of 
i'l'raiol^or .confirm this, Rijatlt is eftablifhed : but if Ihe deny the 

iho W/oi. to her declaration is credited, becaufe the hulband in this cafe pre- 

be crediteJ, /-loi-i* r • ^ 

where both tciKls to liavc performed ail act which is not at prefent m his power, 
mk'r declaration is therefore liable to fufpicion, and is not to be 

' credited unlcfs that be removed by the woman’s confirmation. — It is 
to be obferved that the oa(/j of the woman (according to Haneefd) is 
not neceflary. — 'I'his is one of the fix cafes of IJlbilldf*, which are 
difeufl'ed at large in the Book of Marriage. 


but not wiicn Jp a mail, having repudiated his wife by a reverfible divorce, after- 
greh wards fay to her “ I take you back,” and fhe reply “ my Edit is 
“ pad,” the Rijadt is not valid, according to Hane^a.—^Thc two dif- 
ciples fay that it is valid, becaufe it occurs within the Edit, that 
being accounted to continue until the woman gives notice of its com- 
pletion; and in this cafe the Rjjadt takes place before fuch notice; 
hence alfo it is that if the hulband fay to her “ I have divorced you,” 
and Ihe reply “ my Edit is paffed,” ftill divorce takes place. — The 
argument of Haneefa is. that the Rijadt appears to occur after the com- 
pletion of the Edit, becaufe the wife is truftee with refpeft to her 
declaration of her Ed}t being completed : — and as to the cafe of di- 
vorce cited by the two difciplcs, it is not admitted by Haneefa, for 
divorce in fuch a circumftancc, according to his opinion, would not take 
place ; — admitting however that it did take place, it may be replied that 
divorce takes place from the declaration of the hulband, after the com- 
pletion of the Edit, (by his faying “ that he had divorced her during 

* Cafes treating of the ncco^ty of a wife’s confiiining any queAion lefpeAing her 
marriage by oath. 

“ her 
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“ herE<r//V,”) becaufe this is a feverify^ upon hinifelf^ and may therefore 
be allowed credit: contrary to rctiirfung to a wife, as that cannot be 
cftablilhed by a declaration made after the expiration of tlic Rdhy ilnce 
fuch declaration aft'cols another perion. 

If the hiilband of a female flave, after her VJit is paft, declare that 

^ ^ ^ lion of A w ik* 

he had taken her back during her Er//V, and her owner confirm h IS w lio i'' a 
declaration, but ihe herfelf deny it, Ihe is to be credited, according to ro; ' V. 

HaneefcL The two difciples lay that the confirmation of her ow nor 

^ miranon ot 

is to be credited, becaufc her perfini is his property, and hence he her/././, 
makes a declaration in favour of the hufband, refpefting a thing which 
is his particular right; this, therefore, is analogous to a cafe where a 
maftcr makes a declaration concerning his flave’s marriage; — that is 
to (ay, if a man aflert that he had married the female (lave of fhcJi an 
one after the expiration of her Edtt^ (lie denying and her maftcr con- 
firming his aflertion, the declaration of the mafter is to be credited in 
preference to that of the (lave; and i'o likewife in the cafe in queftion. 

— To this our doctors reply that the efficiency of Rijadt is founded 
upon the Edit^ becaufc, if that ftill exift, the former is good and 
valid, but not otherwife; and as the declaration of the female flave is 
to be regarded concerning her Editj it muft in the fame manner be re- 
garded with refpe<a to what is founded upon it. But if the above cafe 
be reverfed, — that is, if the flave confirm and the owner deny the 
hu(band*s aflfertion, — the denial of the owner is to be credited, accord- 
ing to the two difciples, (and alfo according to Haneefa^ in the Ra- 
wdyet-Sahjeebf) becaufc her Edit no longer remains, and the right to 
the Matdty or prefent +, refts with her owner; wherefore her a(ier- 
tion is not to be credited to the prejudice of her mafter’s right, as (he 
is in this cafe liable to fufpicioa:-^contrary to the former cafe, inr 

♦ Bccailfc (If (he had been before under two feftences of divorce) this is a third kn-- 
tcnce, which repudiates her from him by the rigorous prohibition* 

t See Bo»k 11. Chap, IIL 


whicli 
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which the owner, by confirming the aflertion of the hufbarid, ac- 
knowledges the continuance of Edit at the period of Rijadt\ and fup- 
pofingthis to be the cafe, his [the owner’s] authority difappears; his 
right, tlierefore, is not injured by her denial, and hence that is to be 
credited. — If, however, in this cafe the female (lave aflert that her 
Edit is part, and the hulband and owner unite in frying that it 
is not part, her aflertion is to be credited, flie being truftee with 
reiped to what (he fays, as having foie information upon the point in 
difpute. 


At what time 
thf- power of 
Ihjant ter* 
miiutes. 


When the menftrual difeharge, in the third courfes after divorce, 
continues for ten days, or upwards, the power of Rijadt terminates 
upon the ftoppage, although the woman Ihould not yet have per- 
formed her cuftomary ablutions: but if it Hop within lefs than ten 
days, the power of Rijadt does not terminate till fuch time as the ab- 
lutions are performed, or the hour of prayer is part. The reafon of 
this is that a menftruation is not accounted to exceed the fpace of ten 
days, and hence the woman’s purification is uaderftood on the inftant 
of the ftoppage, at any time beyond that period; and the power of 
Rijadt confequet)tly terminates ; whereas, when it flops within that 
peiiod, it is poffible that it may ftill return, and hence her purifica- 
tion cannot be finally determined until the cuftomary ceremonies of 
ablution, &c. arc performed. — What is now advanced applies to the 
cafe of Mujfulman women only; but with Kit abets the power of Ri- 
jadt terminates on the inftant of ftoppage of the menftrual difeharge 
in the third couefise after divorce, although it ftiould happen 


ten days, bceaule with fuch women no other ftgn is requifite to 


eftablilb purification than the fimple ceJfatioH, ai they arc not held, 


by our doftorsy to be fubjeft to the injuncSlioa of the law in this par- 
ticular. 


The power of Rijadt terminates where the wortian performs the 

' tejummim, 
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teyunmmi* ^ and repeats the ufual pra^^ers, according to Hanecfa and 
jiboo Voofaf. — This proceeds upon a favourable conllruftioa of the 
law. — Mohammed fays that it terminates immediately upon the per- 
formance of and this opinion is conformable, to analogy, 
becaufe the teyummnn^ where water is not to be had, hands as a pu- 
rification, having the fame virtue with ablution, as being a fubhi- 
tute for it. — llie argument of Haneefa and Aboo Toofaf is that land 
or duft is rather a defier than ptirifer^ as it foils the borly, and the 
latter even adheres to it; and rubbing the body therewith is admitted 
to be a purification from neceflity only ; but this necefiity does not 
abfoKitely exift until the proper hour of prayer arrives; and tint 
which is eftablifhed through necejfity is reftriched in its virtue to the 
particular point which occafions the necefiity; and hence the teyum- 
7nim is regarded with refpeft to prayer only, and not with refpc£t to 
the termination of the Kdit . — Some dodlors have delivered it as the 
opinion of the two Elders y that the power of Rijadt terminates upon 
the commencement of prayer : others fay that it does not terminate until 
the conclufiony in order that the rule refpeding the repetition of prayer 
may be fulfilled. 

Where the woman, in performing ablution, omits any part of 
her perfon, if it be a complete liinb^ (fuch as the hand or footy for in- 
ftance,) or more, the power of does not terminate +: but if 


* According to the Muffulman law, no religious aft can be performed without a pre- 
vious purification, hy ahlutiotty where water is to be had, or, in defeft of water, by teyum- 
mtmy that is, rubbing the hands, face, and other parts of the body, with fand or duR. A 
woman, while in a ftate of impurity, is incapable of any religious aft ; and hence this 
formal purification is requifite upon the ftoppage of the menftrual difchaigc. The poiju 
upon which the cafe here confidered turns is whether, as the teyurnm'im is only a fubftitufc 
for ablution, the power of Rijaat continues until her repetition of prayer, or whether it 
terminates immediately upon the performance of tl«t aft. 

t That is, as the ablution is in this cafe incompUtcy the power of R 'tjak does not 
terminate until praytr^ but when that is repeated, it terminates of courfc,— the woman’s 
purification being then fully afccitained. 
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the part omitted be lefs than a limb (a Jingtr, for inftance) it ter- 
minates.— The compiler of the Hedaya obferves that this rule pro- 
ceeds upon a favourable conftruflion of the law ; for analogy would 
dictate, in this cafe, that if a complete limb be through forgetfulnefs 
omitted, the power of Rijadt difeontiriues, becaule the woman has 
performed the oblution upon the greateft number of her limbs, and 
the rule of the whole applies to the greatejl number', whereas, on the 
other hand, in the omilfion of any part Jhort of a complete limb, it 
would fuggeft that the power of Rijadt ftill remains, becaufe the laws 
refpefting Jandyat and the courfes do not admit of divifion, and 
hence, where the power of Rijadt remains with refpeft to a part, it 
continues with refpeft to the whole, as in the liberty of prayer, for 
inftance; in ftiort, analogy requires that the rule be the fame in both 
cafes : but the reafon for a more favourable conftruflion is that there 
is an eflential difterence in the two cafes, becaufe any part Jhort of a 
complete limb foon becomes dry, efpecially in hot weather, and hence 
it is not certain but that part may have undergone ablution together 
with the reft, for which reafon it is here fafd that tht Rijadt termi- 
nates ; whereas a complete limb does not quickly become dry ; nei- 
ther can the omiflion of fo large a portion of the perfon, in ablution, 
be aferibed to forgetfulnefs. It is recorded from Jboo Toofaf that the 
omilfion of ablution with refpeft to the mouth or noftrils is the fame, 
as with refpeft to a complete limb; but it is clfewhere recorded from 
him that thefe ftand the fame as any part (hort of a complete limb, 
(and of this opinion is Mohammed, j becaiule there is a difference 
of opinion concerning the divine injundion diretftin^ the ablution of 
thofe parts. 

* If a man divorce a wife who is pregnant, or who has brought 

forth 

* To underftand the fcopc of this cafe, it is requifite to advert to one of the funda- 
mental laws of divorce, — that a divme pronounced upon a woman with whom the hujbnnd 
hen not had carnal connexion is, in all cafes, irreverJihU- The cafe here conlidered fup- 

polts 
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forth a child, and declare that he has nevxr had carnal connexion with 
her, he is ncvcrthelefs at liberty to take her back, becaulc where the 
pregnancy appears within fucli time as renders it poffiblc to be de- 
rived from him, to him it is to bealcribed; and this circiimftancc 
proves his connexion with her, whence a right of Rijadt is cftabliiheJ 
in him, as the divorce thus appears to be reverfible; and in the fame 
manner, where the parentage of the child born of her is ellablllhcd 
in him, his connexion with her is alfo eftablilhcd ; and it thus appear- 
ing that fhc has been enjoyed by him, the divorce is confequently rc- 
verfible; and his declaration is in either cafe null, as the law denies 
it, becaufe, by aferibing the woman’s pregnancy, or the birth of the 
child, to the carnal aft of the hulband,. it eftablilhes her marriage, and 
confequently his right of Rijadt^ a fortiori . — It is to be obferved tliat 
by the hulband divorcing a wife who has brought forth a chikl is here 
meant divorce after delivery \ for if the child were born after the di- 
vorce, the ILdit would be thereby accomplilhed, and the power of 
Rijadt would terminate of courfe. 

If a man retire with his wife in fuch a way as amounts to a Khal- 
wat Saheeh^ and afterwards divorce her, declaring that he has not 
had carnal connexion, he has no power of bccaule that would 

have been confirmed to him by his commifiion of the carnal aft ; but 
he acknowledges that this has not taken place, and hcncc his dc'dar- 
atioii is credited, as it operates to the prejudice of his right; and the 
law does not on this occafion deny his declaration, bccauic a ^\ <)lvlan’s 
right to her ftipulated dower is founded upon her making dclivci v of 
her perfon, and not upon her hu{I)aiHrs fei/dn of it: contrary to the 
former cafe, as there the law is rc[>ugnant to the huibarurb dcclvir- 
ation. 

pnfes the hufband to have rcpihliatcd his I-v a /ciitcnec f>( divorrr undj'incd^ th:)! 
without fpecifying whether it is reverfible n. in to'- if In- weie to (kx'l.irc it nud.r 

i\\Q. loiter defcriptlon, it holds fo at all events. 

Voj,. J. Q q /; 
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If a man divorce his wife after a retirement, and again take her 
back, and afterwards aflert that he has not had carnal connexion with 
her, and fhe fhould be delivered of a child within a day fliort of two 
years after divorce, the Rijadt is valid notwithftanding his aflertlon, 
becaufe the parentage of the child is eftablifhed in him, as the woman 
had not declared the completion of her Edit^ and a child may be fup- 
pofed to continue fo long in the womb, whence the hufband is con- 
iidered as having had carnal connexion with her before divorce, be- 
caufe if her pregnancy were aferibed to fuch connexion afie7' divorce, 
the marriage ftands diflblved on the inftant of divorce, on account of 
its not having been then confummated ; and of courfe the fubfequent 
carnal connexion is unlawful ; m.^MuJJulmans are not fuppofed to com- 
mit any unlawful ads. 

If a man fufpend the divorce of his wife upon the circumftance of 
her producing a child, and (he be delivered of a child, and again of 
another within not lefs than lix months after, although it were more 
than two years, Rijadt is eftablifhed provided the woman have not 
declared the completion of her Edit^ becaufe divorce taking place upon 
the woman in confequence of her firft delivery. Edit was incumbent 
upon her; and her fccond child murt be fuppofed to proceed from an 
embrace of the hulband during the Edit^ which ad on his part amounts 
to a formal reverfal of the divorce. 

If a man fay to his wife ‘‘ every time that you produce a child 
you are under divorce,"’ and (he be delivered of three children at 
three feparate births, that is, within not lefs than fix months of each 
other, Kija&t is eftabliflied by the birth of the fccond child, and in the 
fame manner by that of the thirds becaufe, upon the birth of the 
divorce takes place, and Edit is incumbent, and upon that of the 

♦ That is to fay, the man is confidcrcd as having taken back bis wife. (See the be- 
j^ilaning of this chapter.) 


Kijadt mny 
be cllahliihcd 
by the birth 
€>f a child. 


fecoud 
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fecond Rijadt is eftablilhed, for the reafou before obfervcd, tliat it 
mvift be fuppofed to proceed from an embrace t)f the hull)aiid din ing 
theEd'/V; and a fecond divorce takes place, becaiife the hulband has 
fufpcnded divorce upon childbirth with the exprcliion “ every time 
that," and Edit is incumbent in conlequcncc of this divorce; and 
by the birth of the third, Rijadt is again eftablilhed, for the fime rca- 
fon as above, and a third divorce takes place in the fimc manner as 
the fecond: and in this cafe the Edit is to be counted by the courlcs, 
bccaufe the woman is not pregnant, but fubjcfl to couries, at tlu* 
period of each divorce taking place upon her. 

It is allowed to a woman under reverfible divorce to adorn herfclf, 
as (he is lawful to her huiband on account of their marriage (fill 
holding ; and as Rijadt is laudable, and her adorning of her perlon 
may excite him to it, the adion is therefore permitted by tlie 
law. 

It is not proper for a man, having a wife under revei fiblc divorecv 
to approach her without previous intimation, or letting lur liear Ins 
footfteps;-*this is where he has no intention of Rijadt •, bccaufe a 
woman is fometimes undrelled, and it might happen that if he were 
to come upon her unawares he would fee parts of her, the light of 
which occalions Rijadt ; and this not being his intention, he would give 
her another divorce, which would protrad her Edit. 

A MAN cannot carry with him, upon a journey, a wife wliom he 
has repudiated by a reverfible divorce, until he have called witnefles to 
bear evidence to his Rijadt. — Zijj'er fiys that the hulband has fuch a 
power, becaufe their marriage dill* holds ; which is the reafon why 
he may lawfully have carnal connexion with her, according to llaveef'a. 
—The arguments of our dodors are twofold; — I'liisr , the word of Gon, 
who hasfaid “ take them not forth from their dwellings,” 

2 where 
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Cohabitation 
is not made 
illegal by a 
revcrfible di- 
vorce. 


where the text applies to the women under reverfible divorce, the 
rying of w horn upon a journey is the removal of them from their 
dwellings, and is therefore illegal ;—sfx’ondly, the only reafon why 
the effeft of a fentcncc of reverlible divorce is poftponed to the accom- 
plilhmcnt of the Edit is, the polfiblc intention or \vi(h of the hulhand 
to take back his wife; but where he does not do fo before the Edit is 
accomplilhcd, it appears that he had no fuch wilh or intention, in 
which cafe it would be evident that the fentence took elfed upon the 
inftant of his pronouncing it, and that the wife was confequcntly fe- 
parated from that period ; for if the efFed of the fentence were in 
reality reftriifted to the completion of the Edit, another E.dtt W'ould 
then always be requifite after the firft ; and hence, as it appears that 
the wife is, in effeft, as a jltanger to her hufband, from the time of 
the fentence of divorce, it follows that he has no authority to carry 
her forth ; whence it is here faid that he cannot carry her u]X)n a 
journey until he has called witnelTes to bear evidence to his RyW/ ; 
— in which cafe the Edit is annulled, and his authority re-efta- 
blillied. 

Carnal connexion with a wife is hot rendered illegal by a rever- 
fible divorce, according to our dodors. Shafdi maintains that it, is 
rendered illegal thereby, fince the connubial connexion is diflblved, 
becaufe of the appearance of that which terminates marriage, namely, 
his fentence of divorce. — The argument of our doftors is that the con- 
nubial tic Hill continues, infomuch that the hufband is at liberty to 
take back his wife, even againft her will, becaufe a right of Rijadt is 
referved to him out of tendernefs, in order that he may be enabled to 
recover his wife when he becomes afhamed of having divorced her; 
and this neceflarily implying that beds empowered to recover her, his 
lacing fo proves that Rijadt is a contiixuance.of the marriage, and not a 
marriage de novo, as a man cannot marry a woman againft her will. 
With rel'pea; to what Shafei advances, that “ the connubial connexion 
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is diflblved on account of the appearance of that which terminates 
‘‘ marriage, namely, his fentence of divorce,” it may be replied 
that the effed of the terminator is poftponed to the completion of the 
EJlt^ according to all the doctors, out of tendernefs to the hufband, 
as abdve. 


SECTION. 

Of Circumstances which render a divorced Wife lawful 
to her Husband. 

In a cafe of irreverfible divorce, ftiort of three divorces, the huf- 
band is at liberty to marry his wife again, either during her Edit^ or 
after its completion, as the legality of the fubjed flill continues, fincc 
the utter extindion of fuch legality depends upon a third divorce ; 
and accordingly, until a third divorce take place, the legality of the 
fubjeft continues. 

Objection. — If the legality of the fubjeft continue, it follows 
that it is lawful for any other perfon befidcs the hufband to marry tlie 
wife during her Edit. 

Reply. — Her marriage with any other during her Edit is forbid- 
den, on account of its inducing a doubtful parentage; but if the huf- 
band marry her, this objedlioii cannot exift. 

If a man pronounce three divorces upon a wife who is frec^ or two 
upon one who is a fave.^ fhe is not lawful to him until flic fliall firf: 
have been regularly efpoufed by another man; who, having duly con- 
lummated, afterwards divorces her, or dies, and her Edit from him l)e 
7 accomplidicd, 
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accoinplilhed, bccaufe God has faid if he divorce her, she is 
NOT, AFTER THAT, LAWFUL TO iiim” (that is after ^ third di- 
vorce) “ UNTIL SHE MARRY ANOTHER HUSBAND.” And here tWO 
divorces to a Jlave are the fame as three to a free woman, becaufc the 
legality of the fubjeft has only half its force in a flave, on account of 
her ftatc of bondage ; and hence it would follow that, to fuch an one, 
a divorce and an half ftaiids the fame as three divorces to a free woman, 
but as divorce is incapable of lubdivifion, -two divorces are allowed. — 
to what is faid, that the lecond hufband duly confummating is a 
condition, it is founded on the text here quoted, in which the word 
Nihhcih [marriage] implies carnal connexion, as it bears two meanings, 
by one of which it fignifies carnal conjunftion, and by the other the 
l»gal union of the fexes, and it is on this occafiou taken in the former 
fenfe : but even admitting that the word Ntkkah^ in the text, meant 
fimpty the marriage contract, yet the condition is eftablifhed upon a 
w cll known tradition of the prophet, who being queftioned concern- 
ing a perfon’s power of marrying again a wife who, after he had re- 
pudiated her by three divorces, had been married to another man, and 
whom, after retiring with her, and lifting her veil, that man had di- 
vorced, replied the woman is not lawful to her jirfi hujhand until Jhc 
‘‘ has iajicd the embrace of the other f but the condition requires only 
the entrance of the penis into the vagina^ and not the emiffion of feed, 
as the above tradition implies the entrance whence that only 

is underftood. 


Nature of the 
confum na- 
tion in the 
feicond mar- 
riage which 
rend ts a di- 
voiced wTe 
again lawful 
to I'iCr firll 
hudund. 


A YOUTH under puberty is the fame as a full grown man with re- 
fpeifl to legalizing that is to lay, if a man give his wife three 
divorces, and Ihe, after her JLility marry with a youth under maturity.- 
and he perform the carnal aft with her, Ihe then [in cafe of his deceafe 
or divorce] becomes lawful to her iirfthulband, becaufe the condition, 
namely, entrance, in virtue ^ a regular marriage, is ncceflarily fup- 
pofed to be fulfilled. — Malik lays that the carnal aft of a full grown 
man is the condition, becaufe unlefs he be arrived at maturity the wo- 

5 man’s 
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tajiln^ {t.\\?Xh, enjoying pleafure \xom) his embrace, which is 
the condition, is not fulfilled: but the cales before recited in the bot)k: 
of marriage difprove this diftindion of M////’.— It is to be obferved 
that it is recorded in the Jama Sagheer , that a boy under puberty, but 
who is fuch as to be able to perform the carnal embrace, is termed a 
Moordhick', and where fuch an one has carnal knowledge of his wife, 
ablution is incumbent upon her, and file is thereby rendered lawful to 
a former hufband, if he fhould have repudiated her by three divorces ; 
and the carnal embrace of fuch an one is implied from the circum- 
ftance of his having a priapil'm and delire. It is alfo to be obferved 
that ablution is made incumbent upon the woman, in the prelent cai'e, 
only on account of th*e entrance of the boy’s penis into her vagina ex- 
citing an emijio feminis on her part, the necelllty thereof with refpeil! 
to her being folely in confequence of her full puberty ; but it is not 
incumbent upon the boy, he not being fubjed to the necclfity of Inch 
obfervance ; but yet it is required of him, that he may be habituated 
to a laudable cuftom. 

A FEMAi.E Have, whom her hufband has repudiated by two 
divorces, is^ not rendered lawful to him by the carnal embrace of 
her mailer, becaufe that which is cffential to her legality, (namely 
marriage,) does not cxift here. 

If a man marry a woman whofe hufband had repudiated- her by The ficoml 
three divorces, under a comlition of rendering her lawful to her former ^hcl^con- 
hufband, as if he were to declare to her — “ I marry you uinlcr a con- “"J'r 

a legalizing 

“ dition of rendering you lawful to your former hufband,” — or, as if condition, is 
fhe Were to fay to him — “ I marry with you under the condition of but yeuhe^’ 
“ my becoming lawful to my former hufband,” — this is an abominable 
marriage, becaufe the fecond hufband is here termed a MohuUil, or by jt^to^ 
Icgalizer, and the prophet has faid “ let the curfe of God fidi upon band, 

“ the MohuUil and the Mohallal-le-hoo*\ but neverthelefs, if the par- 

* The thing rendered legal. It means, on this occafion, a thing rendered legal by feme 
indireA and unapproved expedient. 


ties 



DIVORCE. 


Book IV. 


tic,> oonti ad a iiianLigc uiulcr this condition, and the man divorce the 
woman after carnal connexion, Ihe, upon the completion of her Edit, 
becomes lawful to her former hufband, as there undoubtedly exifls a 
coiifummation in a regular marriage, which is the caufe of legality, 
and (lie marriage is not invalidated by the condition. — It is recorded 
t.iorn /'Ihoo Voofaf that fuch a marriage is null, as it fidls under the 
dcicription ot a Nikkah Moivokket, or temporary marriage, bccaule the 
a\'ords ot the hufband, “ I marry you under a Condition of rendering 
“ you lawful to your former hufband,” imply “ I marry you untd 
“ the time of our having carnal connexion, and not for an indefinite 
“• time,” — and is therefore the fame as where a man fays to a woman 
“ 1 marry you for a month,” and fo forth; afid the marriage being 
invalid, the woman cannot by that mean's be rendered lawful to her 
former hufband : but in reply to this our dodors urge that the rellrlc- 
tion of tluf marriage to any fpecified time is not exprefsly mentioned 
by the parties, nor does the man here marry the woman under any 
other condition than that of doing by her as marriage requires ; and 
licncc it does not come under the dcicription of a temporary marriage. 
—It is recorded from Mohammed that the marriage is legal and valid, 
ror the rcaibns before mentioned ; but yet the woman is not thereby 
made lawful to her firft hufband, becaufe the fecond hufband here en- 
deavours to precipitate a thing which the law pojlpones, (for the law 
poflpones her legality to her former hufband to the death of her pre- 
f'ent,) and therefore meets a due return in the defeat of his defign, (to 
wit, legalizing the woman to her former hufband ;) in the fame man- 
ner as in the murder of an inheritee; that is to fay, if any perfon flay 
bis inheritee, he is thereby cut off from inheritance, as having attempted 
to precipitate that which the law has poflponed, and thus meets his 
punilhment in the defeat of his defign, (to wit, immediate inheritance;) 
.and fo alfo in the prefent cafe. 


The firii huf- Ik a man repudiate his wife by one or by tmoo divorces, and, her 
vu'i:i’'hir being completed, fhe be married to another man, and afterwards 

return 
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return to her former hufband, he l^ccomes again authorized lo far as 
//;r6V divorces, the one or the Hvo divorces formerly pronounced upon 
licr by him having been cancelled and obliterated by hci; marriage witli 
the fecond hull)and, in the fame manner as thyce divorces would have 
been This is the dodtrine of the two Elders, — Mohammed lays that 
marriage with a fecond hulband docs not obliterate any thing ihort ol 
tJ)ycc divorces. The proofs on cither fide arc drawn fiom the Arahie, 

It a man pronounce three divorces upon his wife, and Ihe after- 
wards declare that ‘‘ \\tr Edit having been duly accomplhhed, (he has 
been married to aiiother man, and enjoyed and divorced by him, 
and that her Edit from him is elapfed,”— her former huibaiid may 
lawfully admit her afleveratioh, and marry her, provided that from the 
period of his divorcing her fuch a fpace of time have elapfed as affords 
a poflibility of this having been the cafe, and that he adtually believe 
her aflertion to be true; becaufe the fubftance of the womaii’s afler- 
tioii is either a matter of mere temporal concern, (as not comprehend- 
ing any merit or demerit before God,) or it is a matter of religion^ (on 
account of legality being fufpended upon it,) and the declaration of a 
frngle perfon, either in matters of a temporal or fpiritual nature, is 
worthy of credit ; and the confirmation of her aflertion is not forbid- 
<len or reprobated, where the fpace of time which has intervened ad- 
mits the poflibility of its truth.— The learned differ concerning the 
Ihortefl: period which admits of this poflibility, as fhall be fully ex- 
plained in treating of Edit.^ 

* That is to fay, one or two divorces are oWiterated, the fame as thiec would be, had 
that been the number formerly pronounced by him. — It isnccefTary to obferve that this cafe 
involves a principle in divorce which is no where exprefsly mentioned ; namely, that the 
fame woman is not a legal fubjeil of more than three divorces to any one man, and confe- 
qucntly, that a man who repudiates his wife by two divorces, (for inftance,) if he marry 
her again, unlefs the intervention of another hufband obliterate thefe two, has no power be* 
yond oru divorce in the fecond marriage. 
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CHAP. VII. 

Gf Aila. 


Definition of Aila, in its primitive fenfe, fignifies a vow . — In law, it implies a 
1C term. hufband fwearitig to abftain from carnal knowledge of his wife for 
any time above four months, if fhe be a free woman, or two months, 
if Ihe be a Have. 


The mode in 
which Alia is 
citablilhcd. 


If a man fwear that he will not have carnal connexion with his 
wife, — or, that he will not have fuch connexion with her within four 
months, — an is eftablifhed ; becaufe God has faid “ where a 

“ MAN MAKES A VOW [yf/Va] WITH RESPECT TO HIS WIFE, HE 
“ MUST STAY FOUR MONTHS,”— to the ciid of the verfe. 


In breach of 
Aila expia- 
tion is in- 
cumbent: 

but if it be 
obferved, a 
divorce irre- 
verfible cn- 
fues at its 
termination. 


If a man, in a cafe of Aila, have carnal knowledge of his wife 
within four months after, he is forfworn in his vow, and expiation is 
incumbent upon him, this being, incurred by the breach of his vow ; 
and the Aila drops, as his vow is cancelled by the breach of it : but if 
he have not carnal knowledge of her for the fpace of four months, a 
divorce irreverfible takes place, independant of any decree of reparation 
from the magiftrate . — Shafei fays that a decree of the magiftrate is re- 
quifite, becaufe the hulband here withholds her right (namely carnal 
connexion') from his wife, and hence the magiftrate adts as his fubfti- 
tue, in effedling a feparation ; as in the cafe of eunuchs and impotent 
perfons : in (hort, according to Shafei, a right to demand feparation 

refts 
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rclls with the woman, in the fame manner as in the cafe of her mar- 
riage to one who is impotent or an eunuch ; and in confe(]iience oi' a 
decree of the magitlrate Ihc becomes repudiated by a divorce irrevci- 
fible. — The arguments of our doctors are twofold: — first, the luil- 
band, in abftaining from carnal connexion for the fpace of four montlv^ 
afts unjufily towards his wife, by withholding from her that which i > 
her right, for which the law makes him a due return, in depriving 
him of the benefit of marriage upon the expiration of that term; and 
this is an opinion recorded from Qthman^ and Alee^ and Abdoola-Ihn- 
Muffaoody and Abdoola-Ibn-Ahbaaj^ and Abdoola-Ibn-Aumrooy and 
Zeyd-Ibn-Sablt: — secondly, in times of ignorance ^ an Ai/a hood ^ 
as a divorce^ and the law afterwards confUtuted it a divorce pojlponcd 
to the period of four months ^ if a man Iwear to abflain {or four 

months^ his vow drops at the expiration of that term ; that is, if •the 
fame man fliould afterwards marry and cohabit with the fame woman, 
he is not forfworti, becaufe the vow was temporary ; but if he fhouUl 
have fworn to abftain forever^ his vow continues in force, bccaufc it 
is general, (that is to fay, is not reftrided to four months,) aiui no 
violation appears by which it might be cancelled : yet divorce does not 
take place upon it repeatedly, unlefs where marriage is repeated, be- 
caufe, after feparation, the withholding of the woman’s right cannot 
be fuppofed to exift; but if, after feparation, the vower were to marry 
her again, the Aila returns; and confequently, upon carnal cohabita- 
tion in this marriage, he would be forfworn ; or, if he abftain, an irre- 
verfible divorce again takes place*upon her, at the expiration of four 
months, as before, becaufe the obligation of the vow continues, on 
account of its being general^ and In confequcnce of the man marrying 
her again her right to carnal connexion is ellablKhed, and of courle his 
injuftice in withholding it from hen — And here it is to be obferved that 
the recommencement of the Aila is to be counted from the date of the 
fecond marriage; and if this man were again, a third time, to marry 

' ♦ That is, before the cftablifhmcnt of the Mujpulvian faith. 
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her, the Alla returns, and occafions an irrevcrfible divorce at the ex- 
piration of four months, in cafe of the hufband refraining from carnal 
connexion for that term, for the rcafons already ftated. — What is 
now advanced proceeds upon a fiippofition of the vower marrying the 
woman again without the intervention of her marriage with another 
man ; but if, in the interim, fhe had been married to another man, 
di\orcc would not take place in confcquence of the vower abftaining 
from carnal connexion for the fpace of four months, in the fecond 
marriage, becaufc the vow is confined, in its effed, to divorce in the 
firfl or original propriety the Ailuy in the prefent cafe, being the 
fame as if the hufband were to fufpend divorce upon his abftaining 
from carnal cohabitation for the fpace of four months, where the ef- 
fedt is reftrifted to the propriety then exifting, and fo in this cafe like- 
wise. — This cafe is grafted on the cafe of obliteration, conccrniii.p* 
which there is a difference of opinion between Ziffer and our doiftors ; 
and that cafe is where a man, having faid to his wife if you enter 
“ this houfc you are under three divorces,” afterwards repudiates her 
by an exprefs fcntcnce of three divorces, and fhe is again married to 
him, and then enters the faid houfe,' from which no divorce takes 
place, according to our doftors, whereas Ziffer holds that divorce 
takes plafe ; as was recited at large iu a former chapter, — But oh- 


* When a man marries a woman, his Mtlh (which is here and elfe where rendered 
fropriety^ or right ; that is, peculiarity of pojfcjjion^) continues with refped to her, notwith- 
lhinding divorce, until it be abrogated by her marriage with another. In fhdrt, the pro- 
pi Icty, or peculiar right, of a hufband is a principle which is alive in the ac^tual exigence of 
m iiriage, and is not annihilated^ but remains dormanty or quiefeenty under a termination of 
it by div orce j and hence it is that, where a man marries a w'oman, after having repudiated 
hei , he is faid to attain a revival of propriety, not a propriety dt novo. Many of the moft 
important and (apparently) unaccountable la\Vs of divorce arc to be traced to this fource. 
In rhe prefent calc the Aita is faid to have been rcllri<5led in its efFedt to the vower’s original 
propriety, imd confccjuently, in its effedi, recurs upon every revival of that propriety by 
marriage; but it being abrogated by the woman’s intervening maniage with another, the 
vower’s lubfequcnt marriage with her is an attainment of propriety A novoy in which the vow 
cannot opeute., 
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ferve that, in the cafe now under confidctation, although divorce do 
not take place, -yet the obligation of the vow remains, as it was ge- 
neral, and continues uncancelled by any breach of it ; — and hence, if 
the man Ihould ever have carnal connexion with the wife at any I'ub- 
fequent period, expiation is incumbent upon him, on account of this 
breach of his vow. 


If a man make a vow to abftala from carnal knowledge of his wife 
for kfs than four months, (as if he were to rcftri£l it to two or to 
t/jree months,) it is not an yl/7ay becaufe Ihn Abbas has laid that A:li 
is not occahoned by a vow of abftinencc from carnal connexion with 
a wife for a period Ihort of four months; and alio, bccaufc a hufband 
who abftains from the embrace of liis wife for the fpacc of four 
months or upwards, has no obfiruftioii to plead, that being the 
longeft fpace during which any ohflruction is fuppoled to exift '^ ; but 
an obftruflion may continue for a time Jhort of lour months; and 
confequently divorce will not take place Iroin a vow of abllinence for 
that time. 


A vnw of ;ib. 
Aiiuncc Sor 
term riiort of 
f.>ui I’.iornlis 
do s not con- 
llhutc AiU^ 


If a man make a vow, faying to his wife by God I will not 
‘‘ have carnal connexion with you for two months, nor for two 
months after that,” Ada is eftablilhcd: the proofs of this arc drawn 
from the Arabic. — But if a man fwear that “ he will not have carnal 
connexion with his wife for two months,” and then remain filcnt for 
a day, and the next day again fwear that ‘‘ he will not have carnal 
connexion with her for two months after the other two,” Aha is 
not cftablilhed, becaufe the fecond vow is diftinft and feparatc from 
the former, the hufband, upon histnaking his firft vow, being pro- 
hibited from carnal connexion for two months, and upon making the 

, * By the ohJlruSfion here mentioned is to be underftood pregnancy for the laft f )ur 
months, during which it is not deemed lawful for a hufband to have carnal connexion with 
his wife. 
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fecond, fur four months, excepting the day on which he remained 
lilcnt, whence the term of four months complete (b(^ing the fpacc of 
time rcqiiifite to conftitute Aild) is not included in this vow. 

If a man vow that he will not have carnal connexion with his 
wife for a year excepting a day,” Aila is not eflabliflied. — This is 
contrary to the opinion of Ziffer^ who places the excepted day at the 
end of the year, conceiving this to be analogous to a cafe of hire; — 
that is to fay, if a mail agree to let or hire an houfe to another for a 
year excepting a day, the day excepted is transferred to the end of the 
year, and fo in this cafe likewife; and the exception being transferred 
to the end of the four months, the complete term of an Aila is invol- 
ved in the vow. — The argument of our doftors is that the term 
Mavcdlec [maker of an AUa'\ is applied only to one who cannot have 
carnal connexion with his wife for the fpace of four months, without 
incurring a penalty, fuch as expiation^ for inftance; but in the pre- 
fent cafe the hulband may have carnal connexion with his wife with- 
out incurring any penalty, becaufe the day excepted is not particularly 
fpccihed: — contrary to a cafe of hirc^ where the excepted day is tranf- 
ferred to the end of the year, from neceflity, as the contract, or en- 
gagement of hire, would without that be void, on account of ig- 
norance; whereas this is not the cafe in a vow. — But if, after this vow, 
the man were on any particular day to have carnal connexion with his 
wife, and four months or upwards of the year ftlll remain, Aila is 
eftablifhed, as the exception. then drops. 

If a man, being in Bafra^ /mA his wife in Koofa^ fwear that he 
will not go to Koofa^ Aila is no^"^ eftablifhed, becaufe he can ftill have 
carnal connexion, with his wife, without incurring any penalty by 


* That is, without fubjedling hinafclf to any obligation of performing expiation for 
. the breach of his vow. 

,5 bringing 
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bfinging her from Koofa to the place of his rcfidence, and there en- 
joying her. 

I 

If a man make a vow, annexing to his breach of it ftlgrlmage^fajl, 
altns-gifty manumijfion, qt divorce, by faying to his wife “ if I have dcr a penalty 
“ carnal connexion with you, 1 am under an obligation to foji," — or nhm^s an^' 
“ to give alms,” — or “ to perform a pilgrimage,” — or “ fuch an one 
“ my flavc is free,” — or “ you arc divorced,” — or “ fuch an one, my 
wife, is divorced,” — Aila is eflablilhed, as in this cafe an obftacle is 
oppofed to the commiffion of the carnal aft from the terms of the vow, 
in the mention of the condition and the penalty, the feveral penalties 
abovementioned amounting to prohibition, as the incurring of any of 
them is attended with trouble or injury. — Aboo Toofaf objefts that 
fufpending the manumiffion of a Have upon the commiHion of the 
carnal aft does not amount to an Aila, as it is poilible for the hulband 
to evade the penalty, by firft felling the (lave, in which cafe he 
might commit the aft without incurring any penalty. — To this 
Hancefa and Mohammed reply that the falc of the have is not a matter 
of certainty, as a purchafer is not always found, and hence this objec- 
tion is of no weight. ^ 

If a man make an Aila with refpeft to a wife under reverfthle di- 
vorce, the Aila is eftabliflied ; but if, with refpeft to one under irre- 
verfible divorce, it is not eftablilhed ; bccaufe the connubial union flill 
fubfifts in the former cafe, but not in the latter ; and in the lacred 
writings Ihe alone is declared to be-a fubjeft of a vow of abftinence 
who is the wife of the vower. 

If a man make an Aila with refpeft to a wife under reverfible di- but drops on 
vorce, and her Edit be accomplilhed before the expiration of the term pHihm^tcf 
of Aila, the Aila then drops, as the woman (becoming totally fepar- 
ated by the conaplction of her Edit) no longer remains a fubjeft 
of it. 
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If a mail l:iy to a ftrange woman ‘‘ by God 1 will never have car- 
ml connexion -with you,” — or “ you are to me like the back of my 
‘‘mother*,’’ and he afterwards marry her, neither' nor Z/7w 
are ehaldilhed, as thefe expreffions are ipfo fa:io null, the woman, at 
the time ofliis addrefling her in thefe terms, not being a lubject of 
either one or the other, fince none arc fo but wives : but yet if a man 
marry a woman after having vowed in this manner, and have carnal 
knowledge of her, he muft perform expiation on account of breach of 
his vow, which is ftill binding upon him. 

The term of Aila^ with refpe£l: to a Have, is Hvo months^ this 
being the fpace of time fixed for her final feparation; thus the term of 
Alla of a (lave is half that of a free woman, as well as her Edit. 

If, at the time of making an Aila vow, there fliould cxifl: any 
natural or accidental impediment to generation on the part of cither 
the man or the woman, (fuchas the former being Tick, or the latter 
being impervia coeuntiy or an infant, incapable of the carnal aft, — or 
their beins: at fuch a diftance from each other as does not admit 
of their meeting during its term,) it is, in this cafe, in the man’s 
power to refeind his Aila, by laying “ I have returned to tliat 
“ woman,” upon whicli the Aila drops . — Shafei fays that Aila can- 
not be rel'cinded but by the carnal aft, (and fuch is likewife the 
opinion of Tehdvee,) becaufe, if the above declaration of the hulband 
amounted to a refeindment, it would follow that a breach ot the vow 
is therein eftablilhed, and confequently that expiation is incumbent; 
whereas this is not the cafe. — ;The argument of our doflors is that, 
the Mawdlee, having wrongeJ* his wife by a vow prohibiting his car- 
nal connexion with her, , it remains wifh him to make her fuch fatif- 
faflion as circumftances admit of, by a verbal acknowledgment ; and 

♦ A fpccies of abufc, by which, in times of ignorance, the wife flood virtually divorced* 
Since the propagation of the faith, it only occafions the wife to be prohibited to her hufband 
until fuch time as he (hall perform an expiation. See article Zihdr. 
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the wrong being thereby removed, he is no longer lubjc^fl to the 
penalty annexed to it, namely, divorce. — It is to be obferved that it 
the obftru£tioi\ to generation, in the cafe under confideration, be re- 
moved during and after the Miiivdlec^ s oral refeindment as above, 
Inch refeindment is null, and his commlflion of the carnal aft is then 
requifite to rclcind it, as he is here enabled to employ the aftual 
means, whilft the end remains as yet unattained. 


If a man fay to his wife you arc prohibited to me,’’ let him be 
alked concerning the intention of thefe words; and if he fay my 
“ delign, in thole words, was to exprefs a fillchood,” his declara- 
tion is to be credited, as his intention coincides with their aftual tenor. 
(Some have laid that his declaration is not to be credited before the 
Kdzee^^ as his fpecch is apparently a iince the rendering pro- 
hibited that which is lawful amounts to a vow.) And if he. lav ‘‘ I 
intended divorce^'' a finglc divorce irreverliblc takes [)lacc, except 
w here he dcfigncd three divorces, in which cafe three divorces take 
place, as was dated in treating of Tahik Knulyat^ or divorce by impli- 
cation: and if he lay I intended Zthdr^^ Zihdr is accordingly ella- 
blifhed with the two EL/ers. Mohammed fays that this is not Zihdi\ 
bccaiife it is cflential "to Zibdr' that the hulband compare his wife to 
liis own relation within the prohibited degrees, which is not the cafe 
in this inftance. — The argument of the two Elders is that he has de- 
clared prohibition generally \ and Zlhdr alfo involves a fort of prohibi- 
tion, (namely, the prohibition of carnal connexion, until after expia- 
tion,) and a circumftance generally exprefled is capable of bearing a 
reftrifted conftruftion. — Arid if he lay “ I intended prohibition,” — 
or “ I had no particular intention,” his fpecch amounts to a vow, and 
confequently ^i\_Aila is eftablilhed from it, becaufe a vow is the original 
thing (with our doftors) in rendering prohibited that which is lawful, 
as (hall be demonftrated in treating of Vows, Some doftors conftrue 
any expreffion of prohibition into a divorce, where there is no particu- 
lar intention, as being agreeable to cuftom. 
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* That is, in point of law. 
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Khoola, in its primitive fenic, means to draw off or dig up-. In 
law it fignlfies an agreement entered into for the purpol’e of diffolving 
a connubial connexion, in lieu of a compenfation paid by the wife to 
her hulband out of her property. — This is the definition of it in the 
'Jama Ramooz. 


Whenever, enmity takes place between hulband and wife, and 
they both fee reafon to apprehend that the ends of marriage are not 
likely to be anfwcred by a continuance of their union, the woman 
need not fcruple to rcleafe hcrfelf from the power of her hulband, by 
offering fuch a compenfation as naay induce him to liberate her, be- 
caufe the word of Goo fays no crime is imputed to the wife 

“ OR HER HUSBAND RESPECTING THE MATTER IN LIEU OF WHICH 
“ SHE HATH RELEASED HERSELF }” that VS to fay, there is no crime 
in the bulband’s accepting fuch compenfinion, nor in the wife’s 
giving it : and where the compenfation is thus offered and accepted, 
a fingle divorce irrevcrfible takes place, in virtue of Khoola-, and the 
woman is anfwerable for the amount of it, becaufe the prophet has 
laid that Khoola effcdls an irreverfible divorce ; and alfo, becaufe the 
word Khoola bears the fenfe of divorce, whence it is that it is clafled 
with the implied expreffions of it, and from an implied divorce a divorce 
, irrevcrfible 
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ineverfible takes place ;— but intention is not cfTcntial io Khoola, be- 
caufe by the mention of a compenfation, the ad is made indcpendant 
of it ; — and alfo, bccaufc it is not to be imagined that the woman 
would relinquifli any part of her property but w ith a view to her own 
fafcty and cafe, which is not to be obtained but by a total leparation. 
What is now advanced proceeds upon a luppofition of the averfion 
being on the part of the wife, and not on that of the hujhand-, but if 
it be on the part of the hujband, it would be abominable in him to 
take any thing from her, becaufe the facred text lays “ if yk bi; 
“.DF-siRous OF CHANGING (that is, repudiating one wife, and marry- 
“ ing another,) take not from her any thing;” — and alfo, be- 
caufe a man, by divorcing his wife from fuch a dcfire of change, in- 
volves her in diflrefs ; and it behoves him not to incrcafc that dilfref- 
by taking her property. If, moreover, the as erlion be; on the part of 
the woman, it is alxipiinablc in the hulband to take from her more 
than what he had given or fettled upon hei', namely, her dower. 
(According to the "'jama Saghcer, if the hulband take fiom her more 
than the dower, it is flridly legal, as the text of the Koran already 
quoted is exprefled generally : but the fonner opinion is founded on a 
tradition of the prophet, to whom a woman having mentioned her 
hatred of her hulband, he advifed her to give up her dower, as a com- 
penfation, to induce the hufband to divorce her, to which Ihc replied 
“ I will give that and more !” but the prophet anfwered “ not more!” 
— and here the averlion was on the part of the woman .) — But yet if 
the hulband Ihould take more than the dower, it is approved in poipt 
of law ; — and fo alfo, if he were to take any compenfation, where 
the averfion is on his pait, becaufe the facred text goes to eflablilh twb 
points; one, the lawfulnefs of Kboola in a judicial view, and the other, 
its admilfibility between the parties and God Almighty; nowy from 
the tradition which has been recited, it appears that where the averfion 
is on the part of the wife, a Kboola for more than the dower is difap- 
proved; and, on the cither hand, the text before quoted Ihcw's that 
if the averfion be on the part of the hulband, he llaould not take any 
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thing, and confequently not thore than the dower a fortiori •, where- 
fore the ground of admijfibility is abandoned, on account of the con- 
tradiftion between the tradition and the text ; and practice is efta- 
bliflied upon the other remaining ground, namely, the lawfulnefs of 
Khoola in a judicial view. 

If a hufband offer to divorce his wife for a compenfation, and flic 
confent, divorce takes place, and fhe becomes anfwerable for the com- 
penfation ; becaufe the hufband is empowered, of himfelf, to pro- 
nounce cither an immediate or a fufpended divorce, and he here fuf- 
pends the divorce upon the affent of the woman, who is at liberty to 
agree to the compenfation, as fhe has authority ovef.her own perfon, 
and the matrimonial authority, like retaliation, is one of thofe things 
for which a compenfation is lawful, although it do not confift of pro- 
perty ; and the divorce is irreverfible for the ffeafons already afligneci, 
and alfb becaufe Khoola is underftood to be an exchange of property for 
the perfon; and upon the hufband being vefted with a right in the 
property, the woman, in return, is vefted with a right in her own 
perfon, in order that an equality may be eflablifhcd. 

If the thing offered to the hufband in return for Khoola be not law- 
ful property, (as if the woman were to deflre him to grant her Khoola 
in lieu of voine or a hog^ and he confent, faying “ I agree to a Khoola 
“ In lieu of fuch wine,” or fo forth,) a divorce irreverfible takes 
place, but nothing is due to the hufband : but if a compenfation for 
divorce confift of a thing not lawful property, (as if the woman were 
to defire her hufband to divorce her for a calk of wine, and he confent, 
faying “ I divorce yo\i in confideration of fuch wine,” and fo forth,) 
a reverfible divorce takes place. — The reafon for divorce taking place 
in both inftances is that the hufband has fufpended it upon the confent 
of the woman, which is already teftified ; and the difference between 
the cafe of Khoola and that of divorce is that, in the former, the com- 
penfation being null, the word ufed by the hufband [^Khoola"] remains, 

and 
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and that, as being a Kindyat, or implied leiitencc, is efFeiflive of irre- 
vcrftbk divorce,; whereas, in the latter, the word divorce is exprefe, 
and confequently occafions rcverjible divorce only. — And the hulband 
has here no claim upon his wife, bccaufe flie has not named any ap- 
preciable article, which might be the means of deceiving him ; and 
alio, bccaufe if the thing named be particularly fpccified by her, it 
cannot be lawfully made incumbent upon her in fiwour of her huf- 
band, on account of his being a MuJJulman\ and in the fame manner, 
it cannot be made incumbent if it be not particularly fpccified, as in 
that cafe Ihe does not charge herfelf with it; — but it is othcrwlfe 
where Ihe fpccifics a thing under a falfe denomination, (as if, for 
inftance, flie were to make a propofal of /T/wo/a to her hulband, by 
faying “ divorce me for this calk of vinegar,” and he agree, and the 
calk afterwards appear to contain wine,) for in this cafe he has a 
claim upon her for an equal quantity of vinegar of the medium fland- 
ard, bccaufe her naming an appreciable article has been the means of 
deceiving him ; — and it is alfo contrary to a cale in which a mafler 
emancipates his Have, or conftitutes him a Mokdtib, in return for a 
calk of wine; for then the emancipated perfon is refponfible to his 
emancipator for the amount of his elUmated value as a Have, becaufe 
the owner’s property in his llaVe is a thing which bears a certain 
eflimable value, and which he therefore cannot be fuppofed willing to 
rclinquifh gratuitoufly ; whereas the property in the wife’s perfon is 
not of any cftimable value in the circumftance of thc^//^o/«//Wof the 
connubial right, as the only reafon for its being lb, in the attainment 
of fuch right, is its importance, and confequent title to relpebl; 
whence it is that the attainment of that right without a return is 
not countenanced by the law ; but the relinquilhment of that 
right being in itfelf a manifeftation of fuch refpebl, there is then no 
occafion to impofe upon any one an obligation of property for the pur- 
pofe of manifefting it. 


Whatever 
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Whatrver Is capable of being accepted as a dower, is alfo capa- 
ble of being accepted as a compenfation for Khoola^ fince whatever is 
capable of being a proper return for that which is appreciable, 
(namely, the woman’s perlbn at the time of its coming into propriety,') 
mnfl:, in a fuperior degree, be capable of being a compenfation for ,i 
thing not appreciable, (namely, the woman’s perfon at the time ot 
the deftruiftion of propriety.) 

dr a woman fay to her hulband “ Grant me Khoola for what is in 
my hand,” and he agree, and it Ihould afterwards appear that fhc 
'^atAnoth'mg in her hand, divorce takes place; but nothing remains 
•.incumbent upon the woman, as Ihe has not deceived her hufband by 
any I'pecitic mention of property: but if Ihe were to fay “ grant me 
“ Khoola for the property in my hand,” and he agree accordingly, and 
it ihould appear that Ihe had nothing in her hand, fhe mull in this 
cafe return to him her dower, becaufc fhe has deceived him by a fpe- 
cification of property which did not exill; and hence die does not ap- 
pear to confent to a relinquiftiment of the connubial propriety without 
a return, and the woman cannot be legally bound to give the thing 
Ipccified, or its value, as its kind or fpecies is unknown; neither can 
fhe be laid under any legal obligatJbn to render the eftimated value of 
hci’ perfin, (that is, her proper dower,) becaufe, in the circumllance 
of the deftruftioii of the connubial propriety, that is not appreciable; it 
is therefore fixed that tjjere remain incumbent upon her whatever the 
hufband may have gi»cn in lieu of his attainment of the propriety, in 
order that thus he may be ihielded from injury. — If, moreover, a 
woman fay to her hufeaud'** grant me Khoola (or the Dirms in my 
“ hand,” and he agree, and it afterwards appear that fhc had nothing 
in her hand, he has a claim upon her for three Dirms — ^Tho proofs are 
here taken from .the 

If a man enter into an agreement of Khoola with his wife, in lieu 
' of an abfeonded Have, on the condition that, if the Have be recovered, 

fhe 
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flie (hall make him over to the hulhand, but if not, (he (hall not be 
anfwerable ; yet (he is not rcleafed from rcfponfibility, and it remains 
incumbent upon' her either to make delivery of the (lave or of his 
value, becaufe an agreement of Khoola is of a reciprocal nature, 
(whence it is requifite that the rccompence be received on the part of 
the hu(band;) and the condition of releafe from refponfibility agreed to 
by the parties isdifapproved, and confequently void ; but yet the KhooU 
is not lb, as it is not rendered void by involving an invalid condition. 
Analogous to this is a cafe of marriage; — for if a man marry a woman, 
agreeing to give, as her dower, an abfeonded (lave, on the condition 
that if he be recovered he (hall be made over to her — but if not, 
that the hulband is not to be anlwerable; yet the hufband is not re- 
leafed from refponfibility, and it remains incumbent upon him either 
to deliver to his wife the (lave fpccified, when able fo to do, or to pay 
her his price. 

If a woman fay to her hulband “ divorce me thrice for one Cifes of 
“ thoul’and Dirms," and he pronounce a finglc divorce, there re- a^fj!" 
mains incumbent upon her one third of the thoufand Dims, becaufe, 
in requiring three divorces for the whole fum, flic has required each 
divorce, feparately, for the third of that lum. — It is hovi cver to bo 
obferved that the (ingl? divorce pronounced in this cafe is irrevcriible, 
as being given in lieu of property. 

If a woman fay to her hulband “ divorce ride thrice, tipou my pay- 
“ ingyott one thoufand Dirm," and the hulband give her one divorce, 
nothing is incumbent upon the woman, according to Haneeja, and 
the hufband is at liberty to take her Ixick. The two difciples fay that, 
a divorce irreverfiblc takes place in return for one third of the thoufand' 

Dirms, becaufe the expreffioia “ upon payment of" is the fame as. the. 
word “ yir” in contrads of exchange. The argument of U 

that the expreffion “ upon payment" is a condition, and the thing con- 
ditioned cannot be divided according to the parts of the condition 

itfelf : 
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itfelf : contrary to the word ‘‘''for,'' as that is ufcd to exprefs a return, 
and as the property is not due, divorce exprefs (and confequently re- 
verftbk') remains. 

If a man fay to his wife “ divorce yourfelf thrice, for (or upon 
“ payment of) one thoufand Dlrms, and the pronounce upon herfelf 
one divorce, no effed whatever takes place, becaufe the huthand is 
not defirons that Are (hould become feparated for any thing thort of the 
whole fum fpecified : contrary to a cafe where the propolal comes 
from the wife, (as in the preceding inftance,) becaufe, as (lie there 
appears to be defirous of procuring feparation from her hutband at the 
whole expence fpccificd, it follows that (he is whiling to procure it, 
at the third of that cxpence only, a fortiori. 

If a man fiy to his whfe “ you are divorced upon payment of one 
“ thoufand Diniis," and the agree, divorce takes place upon her, and 
the hufband has a claim upon her for the thoufand Dlrms, in the fame 
manner as where a man fays “ you are divorced for a thoufand Dlrms'," 
and the wife confents, in which cafe divorce takes place, and one 
thoufand Dlrms are incumbent upon her :-“but it is to be obferved that 
in both cafes the woman’s affent is a condition, becaufe the words of the 
hufband “ you are divorced for one thoufand D^irms," mean “ you 
“ are under divorce In return for one thoufand Dlrms due from you 

to me,” — and his words “ you are divorced upon payment of one 
“ thoufand Dlrms,” itiban “ you are under divorce on condition that 
one thoufand Dirms be due from you to me,” and the return cannot 
be made incumbent upon her without her alTent ; moreover, a circum*. 
ftance fufpended upon a condition cannot take place until the condition 
be previoufly fulfilled, wherefore the effeft in this cafe depends upon 
her agreeing to what is propolcd. And here the divorce is irreverfible, 
for the reafon already ftated 


If 
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If a man fay to his wife you arc divorced^ and there Is agaiiift 
you a thoulancl and fhe confent,— or, if a man fay to lii^ 

flave ‘‘ you are free, and there is agalnfl you a thoufand 
and the flave aflent, — the flave is free, and divorce takes place upon 
the wife, but nothing remains incumbent upon either, according to 
Haneefa : — the rule is alfo the fimc if tlicy were not to aflent. — The 
two difciples fiy that the lum fpccificd is incumbent upon them, 
where they aflent ; but that, if they do not aflent, neither divorce 
nor emancipation take place ; for they argue that the latter part of the 
hufband’s addrefs is fuch as is iifcd in bargains of exchange ; and a 
contraft of Khoola^ or of Kitabat^ being a contraft of exchange, is 
therefore to be confidered as fuch ; — as in hire, for iiiflancc, where if a 
man fay to another carry this burthen, and there is a Dirm for you,’* 
it is the fame as if he were to lay carry this burthen for a Dirm'* 
— To this Haneefa replies that the latter part of the fentence lias a fc- 
parate and detached fenfe, and therefore is not to be connefted with 
the preceding part, unlefs there be fomething to fliew that it is fo;-^ 
but here nothing cxifts to evince fuch connexion, becaufe divorce and 
manumiflion are frequently produced without any fubftantial return : 
— contrary to cafes of fale^ or< of hirey as neither of thefe are to be 
conceived without a fubflautial compenfation. 




If a man fay to his wife you arc divorced for a thoufand Dirms, propofal of 
“ on a condition of option to me (or, fo you) for three days,” and 
Ihe confent, the' option is invalid, where it is referved to bim, buf^ithaiofcnr 
valid where it is referved to ber; and if flic i*cjc<5t his propofd within [iicTunKmli! 

• the three days, the Khoola is null; but if flie do not rcje£t it within 
that time, the divorce takes place, and the fum fpccificd by the huf- 
band becomes incumbent upon her. — This is the dodrinc of Haneifi. 

The two difeipks fay that the option is null in either cafe, and that 
divorce takes place upon the woman, and the fum fpccificd becomes 
incumbent upon her, becaufe option is ufed for the purpofe of dil- 
folving a contrad, or other agreement, after it has been concluded, 

VoL. I. T t and 
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and not for preventing the execution of it; and the adl of the naan, or 
of the woman, implying propofal on the part of the former, and ac~ 
cepta7ice on that of the latter, does not carry with it dijfolutlon on either 
part; his propolal docs not, as \\. \s iTameen, or fufpending vow, on 
account of its involving a condition and a confequence, (namely, the 
fufpenfion of divorce upon the woman’s confent;) and a vow is in it- 
felf incapable of efFeding diflblution ; nor does her acceptance, as that 
is the condition of the vow, and as the vow is in itfelf incapable of ef- 
feding diflblution, lo is the condition ; and fuch being the cafe, the 
referve of option on either part is null. — The argument of Haneefa is 
that Khoola on the part of the woman flands as a fale, fince it is a 
transfer of property for a return, and accordingly, if it proceed firft 
from the wife, by her frying to her hullrand “ divorce me in return 
“ for one thoufand Dirms, on a condition of option to me (or, to you') 
“ for three days,” and fhe afterwards rctrad before her hulband fig- 
nifies his confent, her retradation is approved, on which account it is 
reftrided to that Majlis, or fituation, and does not extend beyond it, 
—that is, if flie rife from her feat l^eforc her hufband fignifies his af- 
fent, it becomes null; the condition of option in it therefore, whea 
proceeding from the wife, is approved ; but when it proceeds from 
the hujband, the condition of option is not approved, becaufe it is then, 
a vow, wherefore his retradatlon of it is not approved, and it con- 
tinues in force beyond the Majlis ; and as it is a vow on the part of the 
hulband, he can have no option, lince a vow does not admit of op- 
tion. Let it be alfo obfcrved that the cafe of a flave, with refped to 
manumiflion, is the fame as that of a wife, with refped to divorce; 
— that is to fay, manumiflion for a confideration is an exchange,, 
on the part of a flave, the fame as divorce for a return, on the part of 
a wife.. 


The aflcrtlon 
of the huf- 
band rcfpcdl- 
ing Khoola 
i« to be ere- 


If a man fay to his wife “ I yefterday divorced you for a thoufand- 
“ Dtrms, but you did not confent,” — and the woman reply that (he. 
did confent, the aflertion of the hufband is to be credited; but if a man. 
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fay to another I yefterday fold you this Have for a thou land Diniis, 

“ but you did not confent,” and the other reply that he did conl'cnt, 
the aflertion of the purchafer is to be credited. — The realbn of the 
difference between thefe two cafes is that divorce for a compenfition 
is a vow, when proceeding from the hufband, and his acknowledg- 
ment of his having made the propofal does not neceflarily imply an 
acknowledgment of the condition having taken place, as the vow 
holds good independant of that circumftancc, whereas fate cannot be 
efteded without the confent of the purchafer, and hence an ac- 
knowledgment of fale neceflarily Implies an acknowledgment- of 
that circumftance without w'hich fale cannot _exift, namely, 
confent^ and the feller’s denial of that circumftance is a contradic- 
tion to his previous acknowledgment, and confcqucntly not to be 
credited. 

A Mobarat, or mutual difeharge, (fignified by a man faying to Amunuiaif 
his wife “ I am difeharged from the marriasfc between you and me,” 

o ^ o y ’ each part/ 

and her confenting to it,) is the fame as Kboola, — that is to fry, in v/ithout any 
confequence of the declaration of both, every claim which each had thn'thw.** 
upon the other drops, fo far as thofc claims arc conneded with their 
man iage. This is the dodrine of Haneefa, Mohammed fays that no- 
thing is done awa^ by either except what is particularly mentioned hy 
both the hufband and the wife. Moo Toofaf unites with Mohammed, 
as to the Khoola, but with Haneefa as to the mutual difeharge. — The 
argument of Mohammed is that mutual difeharge and Khoola are con- 
trads of exchange, iii which the circumftances fpecifically ftipulated 
are alone regarded, and not thofe which are not ftipulated.- — The ar- 
gument of Aboo Toofaf h that the word Mobarat, from its grammatical 
form, bears a reciprocal fenfe, and therefore requires that the dif- 
eharge be equally eftablifhed on both tides ; and this is general ; yet 
the difeharge is in this cafe reftrided to thofe rights conneded with 
marriage, as the defign proves it to be fo; but Khoola only requires 
that the wpman be freed from the reftraint of her hufband ; and as (list 
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is obtained by the diflblution of the marriage, it does not require that 
all its etiebts be terminated. The argument of Hqnccfa is that 
. Khoola bears the fcnle of feparation^ and that is general, the fame as a 
muiiuil iHfrharpr, and confcqueutly marriage is thereby terminated, 
togctlicr with all its rights and tflecls, the fame as by a mutual dif- 
charge. 


KPotJa entr-r- 
t\l into Ijy a 
f: liter* on be- 
half of his 
infant daugh- 
ter is invalid. 


If a father tranfii^l a Khoola with the hihhand of his infant daugh- 
ter, agreeing to pay the coufideratiou out of her property, the Khoola 
is not valid with refped to her, becaufe this exhibits no regard for her 
intereft, as her perfon is not appreciable in the dijfj'olutwn of a mar- 
riage, whereas the coufideration is fo : contrary to marriage^ (as where 
a man contrails his infant daughter to another,) for that is valid, be- 
caufe the woman’s perfon, on entering into a marriage, is appreciable: 
— -and the woman’s perfon not being appreciable in the diflblution of a 
marriage, the Khoola of a wife fick of a mortal illnefs is confidered as 
proceeding from the third of her property; but being appreciable upon 
entrance into a marriage, if a man fick of a mortal illnefs were to 
marry a woman on a proper dower, it is confidered as coming from 
the whole of his property. — The Khoola^ therefore, being illegal, 
the dower of the infant docs not drop, nor docs the hulband ac- 
quire any right to her property. — There are tWo traditions with 
re^fpeft to the ail of the father occafioning divorce in this in- 
fiance; according to one divorce does take place; but according 
to the other it does not; the former, however, is the better 
opinion, becaufe the Khoola is a fufpenfion of divorce upon the 
confent otthe father, which is the fame as upon any other con- 
dition. . 


unkfs^heen- Tf a father tranfail a on ♦the part of his infant daughter, 
himfclfre- for a certain fum, engaging to hold himfelf refponfible for the pay- 
threomper. Khoola is valid, and the fum fpecified becomes incumbent 

fition, ypon him, becaufe the engagement even of a ftranger for the confi- 

deration 
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deration of Khoola is valid, and confcquently that of a father 
in a fiipcrior degree: in this inftance alfo the infant’s dower does not 
drop, as the father has no authority with refpcfl to the relinquinimcnt 
of it. — And if the father were to ftipulate that his daiie;htcr is to he " 
rcfponfible for the fiim fpecifed, this' will depend upon her conlent cuuii 
where Ihc is competent, (that is, capable of comprehending the na- 
ture of her fituation, and that of the prclcnt tranfrAion, and pi'o- 
nouiicing upon them;) and if Ore conlent, divorce takes place, on 
account of the condition being fulfdled upon which it is fulpended: 
but the fum fpecificd (or conjideration) is not incumbent upon her, as 
an infant is incapable of undertaking the dilcharge of any pecuniary 
obligation; and if the father content on his daughter’s behalf, there 
are two traditioifs concerning it ; — according to one, divorce ilocs not 
take place until Ihe lhall eventually exprefs her conlent ; and accord- 
ing to another, divorce takes place independaiit of it; but here the 
compenfation agreed for is not incumbent upon her at all events,— 
in the fame manner, if a father, tranfaiftin? a yjm 'la on the part of 
his infant daughter, agree tb'J.t the compenfrtion flrall coniill' of her 
dower, and he httppen not to be furety for the fame *, the validity of 
the 'khoola depends upon the daughter’s conlent, which if Ihc declare, 
divorce takes place ;'^but yet her dower does not drop : and here alfo, if 
the father conlent On his daughter’s behalf, there arc two traditions 
concerning it, as already Rated; if, however, he be furety for the 
dower, amounting to one thoufand lYinm (for inftance,) divorce 
takes place, becaufe the condition (namely confent) iscxilling; and 
five hundred Dirms only are incumbent upon him, according to a la- 
vourable conftruiftion of the law. Analogy would fuggeft that he is 
liable for the whole thoufand, upon this ground, that where an adult 
woman tranfafts Khoola on her own behalf, bclorc conlummation of 
the marriage, for any fpecilied fum, (fay one thoufand D/cww,) and • 
her dower be alfo one thoufand, the whole fum is incumbent iqxrn 


f(*r it to 
’1 


* See Book of Marriage, Chap, III. 
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her, and is dilcharged by five hundred dropping frofn her dower, and 
her paying the other five hundred out of her own property; — but 
according to the more favourable conftrudion of the law, nothing 
whatever is incumbent upon her, becaufe the intent of the hufband, 
iii the tranfadtion, is merely to free himfelf from the obligation of her 
dower ; and this end being obtained, nothing beyond that remains in- 
cumbent upon her. 


C Hj\ P. IX. 

of Xihdr. 

T HE word Zihdr is derived from Z//5r, the back.-^In the language 
of the law it fignifies a man comparing his wife to any of his female 
relations within fuch prohibited degree of kindred, whether by blood, 
by fofterage, or by marriage, as renders marriage with them invari- 
ably unlawful, — as if he were to lay to her, [by a peculiarity in the 
Arabic idiom,] “ you are to me like the back [Zihr'\ of my mother.” 
It is effential to Zihdr that the perfon compared be the wife of the 
fpeaker, infomuch that Zihdr does not apply to a female Have; and 
competeijcy to pronounce Zihar appertains only to one who is a Muf- 
fidman, of found mind, and mature age, that pronounced by a Zimmee 
or an infant being nugatory ; and its elFcdl is to prohibit the perfon who 
pronounces it from carnal connexion with his wife, until he lhall have 
performed an expiation. 


Ik 
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It a man fay to his wife “ you arc to me, like the hack of my 
“ mother,” fhe [the wife] becomes prohibited to him, and his carnal 
connexion with -her is unlawful, as well as every other conjugal fa- 
miliarity, until he perform expiation for the fime, as is enjoined in tltc 
facred writinss. 

In times of ignorance (that is, before the eflablithment of the 
Mujfuhnan faith,) Zihdr flood as a divorce', and the law afterwards 
preferved its nature, (which is prohibition^ but altered its effeil to a 
temporary prohibition, which holds until the performance of expia- 
tion, but without diflblving the marriage. — The reafon for this is 
that Zihdr is an offence, as being a declaration founded upon a falfc- 
hood, and which amounts to a difoiuning or denying of the wife; and 
therefore finds its proper punifhmcnt in her being rendered unlawful 
to him who pronounces it, by a prohibition which cannot be removed 
but by his performing expiation ; and as carnal connexion becomes 
prohibited by Zihdr, fb do all its accompanying privileges, fuch as 
killing, touching, and other familiarity, left the hufband be tempted 
to the commiflion of the carnal ad ; in the fame manner as is the rule 
with refped to relations within the prohibited degrees, with whom 
not only the carnal ad itfelf, but alfo every fiimiliarity which leads to 
the commiflion of it, are prohibited : contrary to that refpeding wo- 
men falling, or in their courfes, with whom although the commilflon 
of the carnal ad itfelf be prohibited, yet other liberties arc not fo, as 
thofe fituations are perpetually recurring to them, and if fuch a rule 
were to hold, it would operate as an almoft continual rcftjFaint upon 
them; whereas, with refped to women under Z/y6ar, or within the 
prohibited degrees, this is not the cafe. 

If a man, having pronounced Zihdr upon his wife, have carnal 
connexion with her before he makes expiation, it behoves him to re- 
pent and pray forgivenefs from Gon; but nothing is incumbent upon 
him, except the expiation on account of his Zihdr, as before, and 

that 
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hibition oc- 
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the body 
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the whole 
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that he refrain from*nny repetition of the carnal aft with her until he 
perform fucli expiation, bccaufe it is related of the prophet that he 
thus commanded one who had committed the carnal a'ft with his wife 
after Z/A/r, and before expiation ; from which tradition it appears 
tliat nothing more is incumbent, (in confcquencc of the commillioa 
ot' the carnal aft before expiation,) for if it were fo, the prophet 
would fomewhere have mentioned it. — Let it be obferved that from 
the words of the hufljand ‘‘ you arc to me like the back of my mo- 
tlier,” nothing but ZiMr is eflablifted, bccaufe the term employed 
cxprefsly fignifies Z/^^/r ; and if he ihould intend divorce by it, yet 
that does not take place, as the law of divorce is broken through in 
this particular^, and confequently Z/7>^/r docs not admit of divorce 
being intended by it. 

If a man fay to his wife you arc to me like the belly of my 
mother,’* or the thigh^'*^ or ‘‘ the pudenJumP' — Zihdr is thereby 
eftablKhcd, as Zihdr fignifies the likening of a woman to a kinfwomaa 
within the prohibited degrees, which interpretation is found in the 
comparifon being applied to any of the parts or members improper to 
be feen. — And Zihdr is in the fame manner eftablilhed, by the 
likening of the wife to any other kinfwoman within fuch prohibited 
degree as that marriage with them is at all times unlawful, fuch as 
JiJlerSy and auntSy and fojier -mother Sy who are invariably prohibited, 
as well as a natural mother. And fo alfo,ftf a man fay to his wife— 
“ your headh to me like the back of my mother, or “ your puden- 
duniy'' or ‘‘ your waijly ' — becaufe by thefe the whole perlbn is 
figuratively exprefled : and fo alfo if he were to fay — ‘‘ your halfy or 
‘‘ your third,' — becaufc in this cafe the effeft is eftabliflied in a dif- 
fufivc portion +• and confequcntly extends to the whole perfon, be- 

* That is to fay, Zihar has been made, by the law, a thipg^iftinft and feparatc from 
divorce^ and fubjedt to a rule peculiarly applicable to itfclf. 

t Joozoo Shae is here rendered a diffuftvf portion, in oppofition to Joo%oo Mayeen a 
particular or fpecified portion. 

8 caufe 
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caufe, as the dlfFufive portion of any thing is a proper fubjccl of all 
other adts, fnch as purchafe (ale and fo forth, fo is it of divorce; Init 
divorce being incapable of divilion, is ncceflarily cflablilhcd in the 
whole perfon; and as Z//6<3r refemblcs divorce, it therefore, like di- 
vorce, extends to the whole alfo. 

Where a man fays to his wife “ you arc to me like niy mother,” A 
it is requifite that his intention be examined into, (oas to diicover the 
true predicament in which the wife (lands; and it he declare that his 
meaning was only to (hew refpctl to his wife, it is to be received Lie- c\ pl.inaiion , 
cofding to his explanation, becaule in fpeech refpcdl may be cx- 
prefled by a general comparifon ; or, if he declare his intention to have 
been Zthdr^ that is accordingly eftablKhcd, for here appears a com- 
parifon with the whole perfon of his mother, in which lier back IS 
included ; but as that is not exprefsly mentioned, the fpeaker’s inten- 
tion is requifite to eftablifh it ; and if he declare his intention to be 
divorce, a divorce irreverfible takes place, as his comparing Iiis wife 
with his mother is likening her to one who is prohibited to him, and 
is therefore the fame as if he were to fiy “ you arc prohibited to me,” 
thereby intending divorce: — but if he declare that he had no politiic 
intention, neither Ztkir nor divorce arc cflablilhcd, (according to Ua- 
neefa and Aboo Toofaf,) becaufe the addrefs bearing the conflrutflion 
of refpebt, muflherebe taken in that fenfe, as being of Icfs importance 
than any other. Mohammed fays that Zihdr is eftablifhed independant 
of intention, becaufe, a comparifon of the wife with a hmb or mem- 
ber of the mother occafioning Zihdr, it follows that, where it is made 
with the whole, Zihdr is eflablilhed a fortiori. — With Aboo Toojaf, if 
the intention of the hulband be merely prohibition, an Aila only is 
cflablifhed, becaufe the prohibition by Aila is Icfs rigorous than by 
Zihdr. — With Mohammed, on the contrary, Zihdr is eftablKhcd : his 
argument is taken from the Arabic. 
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If a man fay to Ills wife “ you are to me prohibited, like my 
“ mother,” intending either Z//irtr or rf'/vmr, it takes cfte<f): accord- 
ing to his intention, as this addreis may be taken in citlier lenfe, — in 
that of ///)(//■, as hcm'g w comparifon, — and in that of divorce, as ex- 
prefiing prohibition, ftrengthened by the comparifon. In this cafe, 
however, if he have no intention, according to Aboo Toofaf, Aila is 
eftablKhed, — and, according to Mohammed, Zihdr, — as in the preced- 
ing calc. — And if he fay “ you are to me prohibited like the back of 
'• my mother,” and tliereby intend divorce or Aila, yet nothing but 
Zihdr is cflablifhed, according to Hanee/a.—Thc. two difciples fry 
that whatever he may intend is eftablifhed,, as prohibition equally im- 
plies cither or divorce: according to Mohammed, however, where 
divorce is the intention, no Zihdr is cftablilhed; whereas, according 
to Aboo Toofaf, divorce and Zihdr are both eflablllhed together, (that 
is, divorce is elhabliflicd on account of the intention, and Zihdr on ac- 
count of the term Zihr [back] being exprefsly mentioned, as was Bated 
in its proper place.) — The argument is that the words above 

recited exprefsly fignifyZ;/iur, and therefore do not bear any other fenfe; 
and the word prohibited, which is introduced there, relates folcly to 
the prohibition by Zihdr as prohibition is of various kinds, of which 
that by Zihdr is one, and is on this occalion preferred, on account of 
the accompanying comparifon with the back of the mother; and all 
other kinds of prohibition being only conflruilive, and that by Zihdr 
pnjitive, the prohibition to which the word “ prohibited'''' alludes, is to 
be taken as relating to the Zihdr only. 

. ZiHAR is not eftablifhed with refped to any but the wife of the 
fpeaker, infomuch that if a man pronounce a Zihdr upon his female 
Have, it has no effedb, for various reafons; — first, God has laid, — 
“ MKN WHO PRONOUNCE Z/i6<i> UPON THEIR WOMEN,” — where, by 
'women is underftood wives-, secondly, the legality of a female flave 
is of a Jeeondary or dependant nature, and that of a wife of a primary 


or 
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or origim! nature, and hence thole two perfons mull not be confound- 
ed; THIRDLY, Zihdr is an imitation of divorce, and di\orcc docs nnt 
take place upon a Have. 

If a man marry a woman without her confent, and pronounce a 
Ztbar upon her before that be obtained, and Ihc afterwards lignify hci 
confent, the Zihdr is void, becaui'e the hutband, in making the coin- 
parifon, faid no more than what was, at that time, ftriiflly true, 
and hence what he fays docs not amount to a (iijhivnitig or denying 
of her. 

Orjection. — It would here appear that the validity ot the Zil.uii 
remains fufpended upon the woman’s confent to the marriage, in the 
fimc manner as the manumitliou of the purchal'cr of a fla\ c from an 
ufurper refts upon the confent of the proprietor, (that is to lay, where 
a perfon purchafes a Have of the ufurper of him, and emancipates him, 
the validity of his emancipation depcjids upon the proprietor’s atl’enting 
to the fale,) bccaufe Zihdr is a right of pollctllon by marriage, 
in the fame manner as manumltlion is a right of polI'etHon by right of 
property. 

Reply. — The validity of the Zihdr is not fufpended upon her 
confent to the marriage, becaui'e Zihdr is not one of the rights of 
marriage, as it has no place in the ordinances of the law where, is 
matrimony has a place in them, and that which is not of the law is 
incapable of appertaining as a right to that which is one of its ordi- 
nances: contrary to the cafe of manumillion proceeding from the 
purchafer of a (lave out of the hands of his ufurper, as manumillion is 
a right of property. 


* That is, there are no particular rules inftituted for it in the Koran, the laws re- 
fpeiling it being taken from the Sonna. 
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WiFRRE a mnii adtlrefles all his wives colledively, fiiying “ ye 
“ arc to me as the back of my mother,” Z 'lhAr is eflablilhcd with 
relpeift to every one of them, he having on this occali'on applied the 
Zlhar to them all indilcriminately, — as in divorce, tv here if a man 
dircdl a Icntcnce of divorce to the whole of his wives colledivcly, it 
takes place upon the whole. And here an expiation is incumbent 
upon him, on account of each wife refpedivcly, becaufc prohibition 
has been eftabhihed with refpedl to each; and expiation is ordained 
for the purpofe of terminating and abolilhing the prohibition ; and 
where that is numerous the expiation muft be fo likevvife, accord- 
ing to the number of prohibitions: — contrary to a cafe where a man 
proirounccs an Aila (or vow of four months abftinence from carnal 
connexion) upon all his wives collectively, and breaks his vow by 
havliiG: carnal knowledge of them within the four months, for here 
a fingle expiation only is incumbent upon him, becauie in this cafe 
expiation is incumbent upon him out of rcfpedl to the honour and 
greatnefs of the name of God ; and his name, in a vow of Aila, is 
mentioned once only, as it is pronounced by the man faying to all his 
wives “ by Gob I w'ill not have carnal connexion with you.” 


b K C T I O N. 

Of Expiation. 

’The expiation of a Zihdr may be effedled by the emancipation of 
a have ; — or if, from not being poflefled of ftich have, this mode be 
imprafticablc, it may be effected by a fall of two months fuccef- 

fively ; 
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fively * ; or if the flate of the health do not admit of fuch faft, by tlio 
diftribution of viftuals to fixty poor menj; bccaul'e a pailiigc which 
occurs in the Koran, refpebbing expiation, dcmonflratcs the obligation 
of performing it in one or other of thofe ways: but the expiation ia 
fuppoled to precede a man’s touching his wife, after having pronoun- 
ced a Z/ZaeV upon her; — in expiation by or Jajling this is 

evident, becaufc the text relates to that; and fo alfo in expiation by 
the diftribution of victuals to \.\\c poor-, — becaule by expiation prohibi- 
tion is terminated, wherefore it is neceflary that the expiation be firfl 
made, in order that carnal connexion may be lawful. 

It fuffices for an expiation that a (lave be releafed, whether that 
Have be an infidel or a Mujfuhnan, an infant or an adult, a male or a 
female, becaufe the word Rakba, in the Koran, applies equally to all 
of thefe, as it fignifies one w ho is pollcflcd, in right of property, by 
another, under any defeription whatever. — Shafei fays that the eman- 
cipation of an infidel docs not fiiffice as an expiation, becaufc this is a 
right of God, which cannot lawfully be expended upon, one who, as 
being an infidel, is his enemy ; like Zakdt, which is a right of God, 
and the dilburfement of which upon infidels, as being the enemies 
of (ioD, is therefore illegal. — 'I'o this our dodors reply that the 
emancipation of a flave [Rakba'] is w'hat is mentioned in the text, and 
that is fulfilled by the mftnumiffion of an infidel: and as to what 
Shafei advances, of expiation being a right of (jOD, and therefore not 
to be expended upon his enemies, it may be replied that the intention 
of the expiation is to render the llav.e equal to the fulfilment of fuch 
duties as relate to CjOD, that is to fay, of Zakdt, pilgrimage, bearing 
evidence, fighting for the faith, magiftracy, and fo forth ; and if the 
flave be not a Mujfulman, and continue an infidel after manumiflion, 

* By Sawm, or fading, is Here and elfewhere underftood an abftinence from food 
•and every carnal enjoyment from the rifing to the fetting fun of each d^, within the pre- 
feribed term. 
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thereby enhancing his crime of infidelity, and precluding himfclf from 
receiving thofe advantages which he was qualified to enjoy through 
his freedom, it is to be attributed to the error of his choice, and not 
to any dcfc 61 : in the aft of the expiator. 

It is not fufficient, as an expiation, To emancipate a Have who is 
blind, or maimed of both the fellow-members, whether hands or feet, 
becaufc here fuch a flave is utterly deprived of one of his bodily en- 
dowments either of carryings ox n^valklng^ and the privation of 

niiy one advantage in a have renders the manumillion of him infuffi- 
cient as an expiation, fince a perlbn in fuch a ftate is accounted tkcul: 
-but where the privation is not entire it docs not forbid the validity of 
the expiation, and hence it fuffices for that purpofe to emancipate a 
vlHiave who is blind of one eye, or maimed of ojic hand or foot, or of 
an hand and foot from oppofite fides, as this amounts not to an abfo- 
lute privation of one of the advantages, but only to a dcfe^i the cafe 
however is otherwife where he is maimed of a hand and foot upon the 
fame fide, for in this cafe his emancipation would not fuffice, as this 
amounts to a privation of the advantage of 'walkings fince, without 
the afliflance of the hand upon the lame fide, that is impradl- 
cable. 

It fuffices, as an expiation, to emanci;^ate a have. Analogy 
would fuggell: that this is not fufficient, as thc flavc is here deprived 
of one faculty; but it is admitted as fufficient, upon a favourable con- 
ftrudion of the law, as the radical facultjr ftill continues, fince one 
who is confidered as deaf may yet be capable of hearir^ what is fpoken 
aloud: if, however, he cannot hear at all, (as .where a perfon is born 
pcrfcBly deaf^ his emancipation does not fuffice. 

It does not fuffice, as an expiation, to emancipate aflave whohas 
loft both his thumbs, as his power of which ia one of his 

bodily endowments, is in that cafe deftroyed. 


Neither 



Nr'j'i’fTKR docs it fiiffice to emancipate a Have who is infane, lx:- 
caiife no uic is to be derived from the members oF the body nnlcl's they 
be informed witli reafon, and therefore a privation of realon amounts 
to a privation of all the corporal endowments : but it the flavc be one 
\\'ho is inianc only at intervals, his freedom fuificcs for an expiation, as 
this circumhance is not an utter privation of the faculty, but only a 
defcLt in it, which docs not prevent the luHiciency. 

It does not fuHicc, as an expiation, to emancipate a Modabhlr^ or 
jdni as lucii are eventually entitled to their freedom, and hence 

their bondage is incomplete; — and fo alfo of a Mokntib who has ful- 
filled his contraft of Kitabat in part, becaufe in this cafe bis freedom 
muft be accounted as in return for the part of his ranibm already re- 
ceived, and confcquently docs not fiifficc for an expiation, as tliat is 
an aft of piety, in which fpecuility is cfiential. — It is recorded as an 
opinion of Haneefa that the relcafc of this Mokatib is fufficient, as 
bondage is found to cxift in him in every fhape, and accordingly the 
contrart of Kitbbnt admits of being annulled : contrary to /h)i 
JJ'dliih and Moihibbirs^ as a Tadbeer or IJleelacl cannot be can- 
celled. 

If a perfon who proaouuces emancipate, for expiation, a 

Mokatib who has not paid any part of bis ranfom, it fuffices. — Shdfa 
favs that it docs not fufficc, becaufe tht Mokatib is a claimant office- 
dom, ill virtue of the contraft of Kitdbai, and is therefore the fame 
as a Modabbir. — I'he argument of our doftors is that bondage cxihs in 
a Mokatib in evdry fhape, becaufe the contraft of Kitabat is capable of 
annulment; and alfo, becaufe the prophet has declared “ a Mokatib 
“ « a Jiave as long as a Jingle Dirm remains due from bun." 

If a man purchafe his father or his fon, intending expiation there- 
by, it fufiices. — Shafe'i fays that it does not fufficc ; — the fame ditlcr- 
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TBook IV. 

-eiicc of opinion fubfifts in the cafe of expiation of a Tamcen, as fliall be 
recited at large in treating of vows. 

r> o 

t 

If a man, being rich, emancipate his half of a coparcenary flavc, 
<ind then indemnify his partner for the value of the remainder, this 
docs not fuffice for an expiation with Haneefa . — The two difciples 
hold that it fuffices, becaufe the expiator, becoming, poflefled of his 
partner’s fliare by indemnifying him, does in effeft emancipate a 
Have who is entirely his own property : — but it were otherwife if the 
expiator be poor, as in this cafe it is incumbent upon the flave’to per- 
form Siavet, or emancipatory labour, for the partner’s lhare; aiuf 
hence the emancipation is, fo far, for a return. The argument of 
Haneefa is that in this cafe the emancipation is defedive in the pro- 
portion of the partner’s lhare, until the tranfition of the property in it 
to the emancipator be efleded by his indemnifying the other partner, 
and this circumllance forbids its fufficiency for an expLition. 

If a man emancipate half of his own flave, as an expiation, and 
afterwards emancipate the remainder for the fame purpofe, it fuffices, 
as this amounts to no more than emancipating him by two fcntences 
inftead of one-, and the defed which appears in the fecond half on ac- 
count of the frft half being already free is not regarded, fince this de- 
fed has been induced upon the expiator’s property, in confequence of 
his emancipating it on account of expiation, and a defed like this is not 
regarded; but is conlidered in the fame light as when a man, having 
thrown a goat on its fide for the purpofe of facrifice, happens to dired 
his knife into the animal’s eye, lb as to render it defedive, which is 
not regarded, the facrifice of the goat being ftill lawful, as the defed , 
has befallen the property on account of facrifice: contrary to the pre- 
ceding cafe, becaule there the defed appears in the property of the 
other partner. — This proceeds upon the tenets of With 

.the tw.o difciples manumiffion is indivifible, and confequently the 

emancipation 


f 
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emancipation of an half is, in effedt, the emancipation of the xvhok 
flave, fo that it is not confidered in that inftance as proceeding from 
two fentcnces.i 

If a man emancipate half his (lave, as an expiation of Zibar, and 
then have carnal connexion with the wife upon whom he had pro- 

, , ^ . ; I w ■ ■ pl.icfbctwccn 

nounced the Zibar, and afterwards emancipate the other half, it is not life two (.-mail- 
valid as an expiation, according to Hanefa, becaufc he holds that 
manumiflion admits of divifion, and the condition of its futficiency, in 
the faared writings, is that it be performed before the man touch hjs 
.wife; but here the emancipation of one half takes place after touch- 
With the two difciples, on 'the contrary, the cmaiiQipation of 
an haf amounts Ite an emancipation of the whole, wherefore the 
emancipation in this cafe appears to take place upon the whole, hifore 
touching. 

If the perfon pronouncing a Zihdr be not poflefled of a flavc, his Zi/wVmaybe 
expiation may be made by falling for two fuccelTivft months, provided faTing 
thofe do not include the nor the feftival ofF///;r *, nor the 
days of Nihr f or “Tajhreek The faft muft be fuccejfivc, (that is, 
uninterrupted,) becaufe it is thus exprefled in the text ; and it is a 
condition that the Ratnzdn be not included, becaufe the abftincncc 
obferved in that period is not counted in expiation ; for if it were to 
be fo counted, this would in efFe<fb induce the annulment of a tiring 
ordained by God ; and it is allb a condition that the feftival of F/ttir, 
and the days of Nihr and Tajhreek^ be not included, as (thefe 

* The day of breaking Lent. 

f The day of being the tenth of the month Zml Hldjec^ when the pilgrims 

aflcmblc at Mitca^ 

{ The true fenfe of Tu/hretk (as here applied) the trandator has not been able to dif- 
cover. 
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being ordained fejiivals) any extraordinary abjiinence in them is for- 
bidden. 

If the expiator, either wilfully or through forgetfulnefs, in the 
night, or from the latter caufe, in the day time, Ihould during the 
term of expiation have carnal connexion with the wife upon whom he 
had pronounced the Zihar, he mufl: again begin the faft anew, ac- 
cording to Ilaneefa and Mohammed. Aboo Toofaf fays that it is not in- 
cumbent upon him to begin it again, as his connexion with the wife 
does not amount to an interruption of the faft, fince that is not broken 
by it ; and if it be faid that one condition of the faft is that it precedar 
touching, it may be replied that a compliance with that injunftiomii 
here rendered impodible; he therefore holds thatii#iiAift in this cafe 
futFice that a part of it precede touching, for if the faft be commenced 
anew (as is the do(ftrine of Haticifa and Mohammed) it follows that tl've 
"oehok would be fubfequent to touching. — The argument of Hanecfa 
and Mohammed is that the conditions of making expiation by faft arc 
twofold;— oae, thaWt-he faft precede touching; — another, that the two 
months be exempt from touching; and the fecond of thefe being 
violated by the connexion, the circumftance with refpe(ft to which 
the condition was made is not fulfilled, and therefore the faft muft be 
commenced anew, becaufc though the obfcrvauce of the firft condi- 
tion be now rendered impofllblc, yet ftill it remains in his power to 
perform the expiation in fuch a way as may fulfil the fecond condition 
of it» 

If the expiator wilfully break his faft in the day time, within the 
two months, either with or without excufe, he muft commence it 
anew, according to all the dodtors, as this is an interruption of the 
faft, a condition of which is that it be for two monthf fuccejively \ and 
this being ftill in his power it is therefore incumbent upon him. 


If 
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If a Have pronounce a Zihdr upon his wife, a fafi: of two months 
fucccffivcly is the only mode of expiation which is allowed him, be- 
caufe he is incapable of poflcding any thing in his own right as a pro- 
prietor, and confequently cannot expiate in any otlier way. — And 
here, if the owner ot this perfon were to releafe anotlicr of his flaves, 
or to diftribute vidbuals to lixty poor men, on his behalf, yet it does 
not fuffice, as a Have, being incapable of poficliing property, cannot 
be regarded as a proprietor, from his mafter’s confignment or transfer 
of it. 


^ If the perfon pronouncing a Zihdr be incapable of oblerv ing a fall 
(from the ill Hate of his health or other caufe) it is incumbent upon 
him to give vidluals to lixty poor men, God having laid “ wuere a 

“ MAN CANNOT FAST, LET HLS EXPIATION «E MADE DY DISTRI- 
“ BUTING VICTUALS TO SIXTY POOR MEN.” — By the term vicluah 
is hereMinderflood half a Saa* of wheat, or one Saa\ of barley oi- 
dates, or the value thereof in money; becaufe the prophet has laid 
“ for each pauper there is half a Saa o/wheat — and alfo, becaufc 
rcoard is here had to the removal- of want from each for one day, 
and confequently the proportion to each is determined by the Sadka 
Fitter, or alms given on the feflival of breaking Lent. — Obferve that 
what is here laid, “ or the value thereof in money f is the opinion of our 
doilors, as has been related at large in the book of Znkdt. v\nd if 
the expiator bellow one Man J of wheat, or two Mans of barley, or 
dates upofi the poor, it fuffices, lince this fulfils the dclign, as wheat 
and barley are of one and the fame genus or nature, in refpecl to food, 
and confequeiiLly to compenfate the defedl in one grain by an addition 
of the other is lawful: contrary to a cafe where a man fafls, and at 
the end of a month becomes incapable of continuing the fall, on ac- 
count of ficknefs, for here the expiation would not be e&ded by 
giving viduals to thirty paupers, becaufe fafting and vi£luals are not 

* About four pounds. t About eight pounds. t About eighty pounds. 
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homogeneous, and confequently the completion of one by means of 
the other is inluHicicnt. 

t 

If the pciTon pronouncing ^Zihdr defirc another perfon to diftri- 
butc the viduals for him as an expiation, and the latter do I'o, it fuf- 
iices, as this amounts to borrowing fo much ; and the pauper to whom 
the pcrliui fo commiffioned gives the viduals appears fir ft to make 
feiziu of them in behalf of the expiator, and then ta receive them on 
his own account; thus the expiator is firft feizedof the pioperty, and 
th-cn makes it over to the pauper. 

If the pronouncer of a Zihdr feed ftxty paupers morning and 
evening it fufficcs, where they are filled, whether they eat more or 
lefs. — Shafei fays that this does not fuffice, as it is requifite that the 
viduals be regularly configned to fixty poor men, the fame as in Zakdt 
and Sadka Fitter, becaufe in conjigntng their wants arc more^ffedu- 
ally relieved than by feeding, which is only an ad oi per mi fion, and 
confequently cannot ftand for coitfgnment. — The argument of our 
dodors is that the word Itadm, or feeding, is what is mentioned in 
the text, and the literal meaning of that is to give a power over food, 
which is found in permitting to eat, the fame as in conftgnment : but 
in Zakdt and Sadka Fittir confignment is cflentially requifite, and 
mere permiflion docs not fuffice, becaufe there the gift is incumbent, 
and by gift confignment is underftood. — In fhort, with refped to 
whatever is mentioned in the lacred ordinances of the law under the 
term vidluals, permiffion is fufficient ; but in what is mentioned under 
the terms gift or payment, confignment is a condition. 

If ^mong the fixty paupers thus fed morning and evening 
there be an infant newly weaned from the breaft, it does not fuf- 
fice, as the expiation is not in that cafe completely performed, a 
child of this defcrlption not being yet able to cat a full proportion of 
viduals. 


With 
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With barley-bread it is requifite that Tome provifiou be be- 
llowed luch as it is iifiial to cat with bread, as the appetite cannot 
be latislied with tliat alone: but with Wjc«/t 7 /-bread this is im- 
iieceflary. 

If victuals be given to one pauper for Jtxtv days, it fulEces, bc- 
caufe the relief of ivant is what is required, and want recurs every 
day, wherefore giving it to the fame perfon a fecond day amounts to 
giving it to a fecond pauper. — But if the vidiials for fixty be given 
at once to a fingle pauper, it does not fuffice : — yet if they be given 
to him at lixty feparate times within the day it fuffices, according to 
fomc ; but others alledge that it does not fuffice. 

If the perfon pronouncing a Z'thdr have carnal conne.xion with 
his wife within the time of his performance of expiation by alins, as 
above, ftfll it is not neceflary that he ffiould recommence, as it is not 
fet forth as a condition in the word of God that this fpecies of expia- 
tion ffiould precede touching', but it neverthelefs behoves him not to 
touch her until he ffiall have made expiation, as it is poffible that in the 
interim he may be enabled to perform that by the manumiffion of a 
flave, or by falling for two months, in which cafe this would induce 
expiation by thole methods after touching, contrary to the lnjun«5tion 
of the text. 

If a man, as an- expiation for two Zihdrs, diflribute to each of 
fixty paupers a double proportion of victuals, (fuppofe one Saa of 
wheat to each,) yet this does not fuffice for more than one Zikdr, 
according to the two Elders. — fdobammed fays it fuffices for both. — 
But if the viduals be bellowed in this way upon fixty paupers, as 
an expiation for the breach of a fall, and for Zihdr., it fuffices for 
both. — The argument of Moharnmed is that what is bellovv ed upon the 
paupers aforefaid fuffices for the performance of both expiations, and 
8 tho 
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the pcrfons upon whom it is beftowcd are alfo proper fubjefis 6f both 
expiations, and confequently the a£t is efFe£lual for two expiations, in 
the fame manner as where the occafions of expiation dre different, (as 
in the cafe of expiation for a breach of faft and a Zihdr ^ — or where the 
expiations are feparately performed. The argument of the two 
Elders is that the ifiteniion, where things are of one and the fame 
nature, is nugatory; but regard is had to it, when things are different 
in nature, becaufe a refpeif to intention is ordained, for the lake of 
dihinguifliing between different things ; and hence, if atonement 
were due from a perfon for the neglccf or omifiion of two days faff, 
in tlie . month of Ramzan., (a Eburfday and a Friday, for inffance,) and 
the perfon by faffing afterwards two days atonement, it fuffices, 
although the days on which he thus faffs be not the fame with the 
days of omifiion, becaufe the thing is eflentially the fame: contrary 
to wlicre a perfon owes one day’s faff for atonement, and another day’s 
f<iff in purfuance' of a vow, — for then a diffindfion is neceflary, becaufe 
of the dilfercnce between the things: now as the intention, where the 
things are of the fame nature, is nugatory, and as the thing beftowcd 
is capable of cohftituting a fingle expiation only, (becaufe half a Saa of 
^vhcat to each pauper is ordained as the fmallcft amount fufficient to- 
wards expiation, wherefore the expiation is vitiated by being utider, 
but not by exceeding, the preferibed quantity,) it follows that the 
diftribution of vicfuals as aforefaid is effedfual towards one expiation 
only, the fame as where a fingle expiation only is intended : — contrary 
to where the vi(£f uals are beftowed at feparate times, becaufe giving a 
fecond time is the fame as giving to another pauper. 

If the man upon whom two expiations of two Zihdrs arc thus in- 
cumbent emancipate two of his.flavcs, it fuffices, although behave no 
fpccific intention as to either the flaves or the Zihdrs, relpeiftivelj': — 
and in like manner, if he faft for four months, or diftribute victuals 
to one hundred and twenty paupers, it fuffices, becaufe, as the thing is 
j:he fame, i'pecific intention is not requilite. 

5 
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If, moreover, this man emancipate a (ingle (lave in part of expia- 
tion of two Zihdrs^ it refls with him to fpecify to which of the two 
he intends the iijanumifrion of that (lave to apply : hut if he were thus 
to emancipate a flavc in part of expiation of a Z/A/V, and oi a Murder^ 
it is invalid with refpccl: to cithcix Z/iffcr iays, that the emancipation 
of a finglc (lave is totally incfi'ccfiial in either cafe. — Sluif'ci^ on the 
other hand, maintains that it is equally efficient rn both calcs, the 
(pecilicatlon reding with the expiator, bccaufc all expiations arc of one 
and the fime nature with refpeft to their end^ which is the covering 
of criminality, but as intention with refped to things limilar in na- 
ture, is unavailable, the ihnple intention remains; and as (if that 
were expiation) the expiator is at liberty to fpecify to which expiation 
the aft is to apply, fo here alio. — The argument of Ziffer is that the 
expiator in this cafe appears to have emancipated half his (lave on ac- 
count of one Zdthdr^ and the other half on account of the oiber Zibdr, 
and confequently, that he is not at liberty afterv\’ards to Ipccify his 
emancipation as applying to cither Zil^ar in particular, after having- 
granted it ns applying to botb^ line he then pofleffies no further option. 

• — Our doclors argue (with Shafei) that fpccification, with refpeft to 
tilings fimilar in nature, is unavailable, and confequently nugatory, 
w herefore fimple intention remains ; but where things are dijfercnt in 
nature, (luch as the emancipiitiou of a flave, as an expiation for Zihdi\ 
and allb for homicide^) the fpecification of intention is available; and 
the intention being approved, the emancipation of the flavc does not 
apply wholly cither to the expiation for Zihdr^ or to the expiation 
for homicide. — As to what Shafei advances, that all expiations arc of 
one and the fame nature, in regard to their m/, it may be replied that 
a difterence of nature between the expiations, in the prefent cafe, (ub- 
fifts in regard to the different occafons of them, although in refpeft to 
their end they be of one and the fame nature. 
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CHAP. X. 

Of Ladn^ or Imprecation. 


La AN, in the language of the law, fignifies teftimonies confirmed 
by oath, on the part of a hufband and wife, (where the teftimony is 
ftrengthened by an imprecation of the curfe of God, on the part of 
the hulband, and of the wrath of God, on the part of the wife,) in 
cafe of the former accufing the latter of adultery. 


If a man flander his wife, (that is to fay, accufe her of whore- 
dom,) or deny the defeent of a child born of her, by laying “ this is 
“ not my child,” and Ihe require him to produce the ground of his 
accufation, imprecation is incumbent upon him, provided both parties 
be competent in evidence, — (that is, of found mind, adults, free, and 
Mujfulmans,') and that the woman be of a defeription to fubjed her 
flanderer to punilhment, (that is, married*,) for if Ihe be not fuch, 
(as if Ihe have been, for inftance,^joyed under an invalid marriage, or 
delivered of a child whofe father Is unknown,) the man is not under 
any obligation to make an imprecation, although Ihe be a perfon com- 
petent in evidence. 

* Arab. — For a full de/iiiition of this term fee Slander. 

La AN 
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Laan, according to the tenets of our dodors, is a teflimony con- 
firmed by oath, as was before obferved; and it involves, on the part r)f 
the hufbaiid, if his accufatiou be falfe, the curse of God, which 
Rands as a fubftitute of punifhment for (lander, — or, on the part of 
the woman, the wrath of God, which (lands in the place of puniih- 
ment for whoredom, if it be true: — it is therefore requilite that the 
parties be both competent in evidence, as the ground thereof is tefi- 
mony ; and it is alfo requifite that the be of a dei'eription to I'ubjcd her 
flanderer to punifhment, as the Ladn, with refped to the hutband, 
(lands as a fubftitute of puniftiment for (lander, (whence the neceftity^ 
of her being a married woman:) and Ladn is incumbent on account, 
of the denial of a child, becaufe the hutband, in denying the child’s 
defeent, accufes his wife by implication. 

Objection. — The denial of the child’s defeent does not potitivciy 
imply an accufation of the wife, as it is potfible that the child may 
not have been begotten by the hutband, and yet that the wife is not 
an adultrefs, (as where a man, for intlance, has had carnal connexion 
with her erroneoufly, and a child is produced from it, in which cafe 
the child is the undoubted progeny of another,) and hence, in his denial 
of its defeent from him, the hutband fpcaks truly, without any accufa- 
tion of adultery againtl the wife being implied. 

Reply. — This potfibility is of no weight, becaufe a ftranger, if he 
were to deny the defeent of a child from the known and reputed fa- 
ther, is held to be a fanderer notwithftanding this poftibility; and fo in 
this cafe alfo. — It is alfo a condition of imprecation that the wife re- 
quire her hutband to produce the ground of his accufation, as this is 
her right, the demand of which is‘*necefl'ary, as well as tliat of all 
other matters of right; and if he decline it, the magiftrate mufl im- 
prifon him until he either make an imprecation, or acknowledge the 
falfity of his charge, by faying “ I falfely attributed adultery to her,” 
— as this is a right dtie from him to his wife, and which it is in his 
power to render to her, wherefore he is to be imprifoned till fucli 
time as he does what is incumbent, or acknowledges his falfity, lb as 
VoL. I. Y y that 
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that the occafion for the imprecation may be removed, (that is, the 
condition of imprecation, namely, the mutual charge of falfehood,) 
becaufc imprecation is not incumbent except where ea‘ch charges the 
plea of the other with falfehood, after the hulband having produced 
againll: his wife an accufation of adultery. And the hiifband having 
made an imprecation, the fame is then incumbent upon the wife, it 
being fo ordained in the Koran-, (but imprecation cooamences with 
the hufband, as he in this cafe appears as the plaintiff;) and if Ihe 
decline making imprecation, the magiftrate is to imprifon her till 
fuch time as flte either agrees to make it, or to acknowledge her 
hufbaners veracity, this being his right incumbent upon her, and 
which fhc is able to render, wherefore (he is to be imprifoned until 
fhc renders it. 


Not incum- 
bent upon 
Jlaojes or tnjl‘ 
t/fls ; 


If a Have, or an infidel, or one who has fuffered pnnilhmcnt as a 
flandercr, accufe his wife of whoredom, punifliment for Hander is due 
upon him, bccaufehere imprecation is impoffible *, and confequently 
its original is due, and this is punilhraent for Hander, that being the 
original ordinance in this cafe, according to the word of God, — “ If 
“ MEN ACCUSE MARRIED WOMEN OF WHOREDOM, AND PRODUCE 
“ NOT FOUR WITNESSES, SCOURGE THEM WITH EIGHTY STRIPES;’^ 

now imprecation is the fubftitutc of puniHimeiit for Hander ; and where 
the fubffitute cannot be had the original is due. 


ftor, where 
the wife is a 
Jln-vCf an in- 
Jidel, or a 
convided 
Jlandercr \ 


If the accufer be a perfon competent in evidence, and his wife be 
a flave, or an infidel, or a Kitabeeay* or one who has fulFered punifh* 
meat as a flandercr, or of the defeription of thofe whofe accufers are 
not liable to punifliment, as being an infant, or idiot, or adultrefs, 
punifliment is not due, nor is imprecation incumbent upon him, 
;is in this iiiftance neither competency in evidence nor marriage 


^ As inftdcls and Haves, not being competent to give evidence, are incapable of 
frccotion, 

(in 
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(in the fenfe which induces puuiihment) arc attached to the ac- 
cufed. 

Objection. — It would appear that in this cafe puniflimcnt for 
flandcr is due upon the hulband, as imprecation is a iubilitutc 
for that, and where the fubftitute cannot be had, it follows that the 
original is due. 

Reply. — Punifhment is not due ujxrn the hull)and, as he is 
capable of imprecation, the obftacle to which exifts in this cafe on 
the part of the wife, and this- circumflance precludes punilhment, in 
the fame manner as where Ihe acknowledges the truth of the accufa- 
tion. — The foundation of this is a faying of the prophet, namely, 
“ 'There are four defer ipt tons oj women with refpedl to whom im- 
“ precation is not incumbent^ Jews and Chrijiians ttiarried to Mus- 
“ SULMAN3, and Jlaves married to freemen^ and free women married 
“ to Jlaves." 

If the accufer and his wife be perfons who have both already fuf- 
fered punifhment for (lander, punifhment is due upon the former, 
becaufe in this cafe a reafon is found againft imprecation on the part 
of the accufer, he being incapable of making it. 

The manner of imprecation is as follow'^. — The Kci%ce firft applies 
to the hufband, who is to give evidence four feveral times, by faying 
“ I call Gon to witnefs to the truth of my teflimony concerning the 
“ adultery with which I charge this rvoman;” and again, a fifth 
time, “ may the curfe of God fall upon me if I have fpoken falfely 
“ concerning the adultery with wlfilch I charge this woman;” — after 
which the Kdvsee requires the woman to give evidence, four feparatc 
times, by frying “ I call God to witnefs that my huAiand’s words 
“ are altogether falfc, refpedUngtlte adultery with which he charges 
“ me;” and again, a fifth time, “ may the wrath of Gon light upon 
“ me, if my hulband is juft, in bringing a charge of adultery againft 
“ mt."’—Hafan records it as an opinion of IJaneeja that the hulband 

Y y 2 fliould, 
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ilioiild, in making the imprecation, addrefs himfelf in the fecond 
perfon, tiiying “ by God I fpeak truly concerning the adultery with 
“ which I charge ^oa,” becaufe the ufe of the fecohd perfon does 
not admit the poffibillty of the addrefs afFefting any other. The 
reaf’on for the form, as above ftated, is that the relative, when joined 
When i;oth to the third perfon, removes doubt. And on both making impreca- 

partics have ^ r . , ,, 

made impre- I'OD ID this manner, a leparation takes place between them ; but not 
parl'tioiuakes Kdzee pronounces a decree to that effedt . — Idliffer fays that 

place. feparation takes place upon the imprecation, independant of any ju- 
dicial decree, becaufe a perpetual prohibition is eftablilhcd by it, the 
prophet having faid “ the two who make imprecation can never come to- 
“ gether ," — which proves their feparation, as the prophet’s forbidding 
their ever coming together after imprecation exprefsly declares this. 
The argument of our dodors is that as, in confequence of the eftablilh- 
ment of a prohibition between them, the retaining of the woman 
with humanity * is impolTiblc, it is incumbent upon the hufband to 
divorce her on a principle of benevolence ; but if he decline fo doing, 
it then behoves the K&zee to iffue a decree of divorce, as the Kdzee is 
the fubftitute of the hufband in this matter for the purpofe of re- 
moving injuftice : and a proof of this is that Aweemar divorced his wife 
after ^imprecation, in the prefence of the prophet, which fhews that 
the tnarriage ftill continued and was not virtually diffolved by the im- 
precation, otherwife the prophet w ould have prevented him from pro- 
nouncing divorce.— Obferve that the feparation here mentioned is an 
irreverfible divorce, according to Haneefa and Mohammed, becaufe the 
ad of the Kdzee rauft be referred to the hufband, as in cafes of im- 
potence. * 


Thehutband, If, after Imprecation, the hufband fhould acknowledge that his 
from hlfim. ^^^cufation was falfc, by faying I falfely laid adultery to her charge,^* 


* Alluding to the words of the Ktra/r , — “ RETAnti THEM WITH, HUMAKITV, 0» 
“ DISMISS THEM WITH lUNDHSSS. (Sec Rijdt.) 


he 
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he becomes privileged with refped to her, that is to fay, it is lawful 
for him to marry her as well as any other perfon *. This is accord- 
ing to Haneefa and Mohammed. — Jhoo Toofaf fays that (he is for ever 
prohibited to him, and that he cannot marry her, — the prophet 
having faid “ two who make imprecation can iiever come together," 
which (hews the feparation eftablilhcd between them to be perpetual-. 
wherefore his marriage with her is illegal. — The argument of Haneefa 
and Mohammed is that the hulband’s acknowledgment is a retraction 
from his evidence, (that is, from his imprecation^ and evidence is by 
fubfequeut retraCtion rendered null and of no cfFeCl : and as to the 
faying of the prophet above cited, it means that the parties cannot 
come together as long as they both perfeverc in their imprecation ; 
but after the hulband’s acknowledgment, the imprecation no longer 
remains either in fubftance or in cfFeCt, and confequently they may 
then come together. 

If a hulband accufe his wife, by denying her child, it is re- 
quifite that the Kdzee iffue a decree denying the defeent of the 
child from him and affixing it upon the mother -j-; and the manner of 
the imprecation here is that the Kdzee firft makes the hulband give 
evidence, faying “ I teftify in the fight of God that I fpeak truly con- 
“ cerning the matter I have brought againft her, in denying the 
“ child;” after which he makes the wife give evidence in the fame 
manner, faying “ I call God to witnefs that he fpeaks falfely 
“ concerning the matter he has brought againil me, in denying the 
“ chUdJ’ 

If a hufband accule his wife, both by bringing a charge of adultery 
againft her, and. alfo by denying a child born of her, it is neceflary 
that both thefe circumftances be mentioned in the imprecation, after 

* That is, without her being previoufly married to another, 
y That is, bajlardiz'mg it. 
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which the Kdzec is to iflue a decree, denying the defeent of the child 
from the hufhand, and fixing it upon the mother, becaufe the pro- 
phet once fo decreed upon fuch an occafion, and alfo, l)ecaufe the 
dclign of the imprecation in this cafe is to baftardize the child, where- 
fore a decree muft be palled agreeably to the defiga of it. 

A DECK EE of feparation between the parties comprehends a decree 
of bafiardy in refped to the child. — It is recorded as an opinion of 
Toofif that, in a decree of feparation, a decree of baftardy is not com- 
prehci\dcd, but that it is requifitc that the magiftrate firfl: effed the 
feparation, and then fiy “ I throw the child upon the mother, and 
“ remove it from the father’s houfe;” bec.aufe feparation may fome- 
times take place without aftefting the defeent of children, as where a 
man accufes of adultery a wife who has children *, in which cafe a 
leparation is cftablilhed by imprecation, but ballardy is not induced 
upon the children ; the Kdzee's mention of ballardy is therefore rc- 
quilite. 

If a hulband, after imprecation, contradidl: himfclf, by acknow- 
ledging that he had acculed his wife falfely, let the magiftrate puniftt 
him, becaufe he then acknowledges himfelf liable to punilhment : and 
it is afterwards lawful for the hulband to marry her again, (according 
to Haneefa and Mohammed,') becaufe, having once fuffered punilhment 
for llander, competency to make imprecation no longer appertains to 
him; and the prohibition which is the effeeft: pf the Imprecation is re- 
moved. In the fame manner, if the hulband and wife make impreca- 
tion, and the hulband afterwards accufc of adultery a ftrange woman, 
who is married, and fuller punilhment on that account, it then be- 
comes lawful for him to many his wife again, for the realbn aforc- 
faid. And fo alfo, if the wife, after divorce in confequence of im- 
precation, be found in adultery, and fuffer corredlion from the Kdzee 

• Meaning, children already born, before the period of the hulband’jaccufation. 
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on that account, it then becomes lawful for the hufbanc! to marry 
her again, as competency to make imprecation no longer appertains 
to her. 


If a man acciilc his wife. Hie being an iiifunt or an tJiol, impre- 
cation is not incumbent upon the parties, bccaufc the accufer of I'ucli 
a perfou is not liable to punifliment for flundcr unlcl's he be a jlrauger : 
imprecation, therefore, is not incumbent in the accufation of fuch 
wives by their hulbands, as it is the fubtlitute of punitlinaent for 
Hander. And the rule IS the tame where the hulband is inianc, or an 
idiot, becaufe fuch an one is not competent in evidence. 

If a dumb perfon accufe his wife, imprecation is not incumbent, 
becaufc imprecation is not incumbent unlels tlic accufation be ex- 
pretl'cd in terms, as is the cafe in Hander, where puniflmient is not 
incurred unlefs tlic accufation has been exprcfsly made. — Sbafe'i op- 
potes this; for he holds that punifhmcnt is due upon the acculation of 
a dumb perfon, and confcquently, that imprecation is incumbent, be- 
caufe his Jigns are the lame as the words of one who has the power of 
fpecch ; but the argument of our doftors is that the figns of a dumb 
perfon arc not altogether free from doubt, and punithment is removed 
by any circumftance of doubt. 

If a man fiy to his wife “ your pregnancy is not of me,” impre- 
cation is not incumbent. — This is the opinion of Haneeja and Zijj'er: 
and the reafin upon which they found it is, that the circum fiance of 
pregnancy does not admit of being pojitivcly certifed, wherefore the 
hufband’s words do not convey an immediate accufitioii. — The two 
difciples fay that imprecation is incumbent in this cafe, provided the 
woman be delivered of a child within fix months ; and it is this which 
is meant by what is faid in the Mabfoot that “ the exitlencc of preg- 
“ nancy at the time of accufation may be certified but to this we 
reply that where the accufation cannot be immediately cHablifhcd, it 
8 muH: 
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niuft remain fufpended upon a condition, in the lame manner as it 
the hulhand were to lay to his wife “ if you produce a child it is not 
“ mine;” and the fufpenfion of accufation upon a condition is nu- 
gatory. 

But if he were to fay to her “ you are an adultercfs, and your preg- 
“ nancy proceeds from adultery,” imprecation is incumbent upon 
both parties, as accufation is here eftablilhed in the mention of adul- 
tery. Y et the Kazee is not in this cafe to iflue any decree afFe£ting the 
defeent of the foetus . — Shqfei fays that a decree of baftardy mull be 
pronounced, hecaufe the prophet decreed a ballardy in the inllance of 
Hilldll who had accufed his pregnant wife. — The argument of our 
doflors is that the effefl of a decree of ballardy cannot take place until 
after delivery, fince before delivery there is a polfibility of doubt re- 
fpeding the pregnancy; the Kdzee, therefore, is not to decree a 
ballardy. — As to the decree of the prophet quoted by Shafe'i, it is pof- 
fible that the prophet may have been certified of the woman’s preg- 
nancy by infpiration. 

If a hulband deny the defeent of the child upon the near approach 
of birth, or at the time where it is ufual to receive congratulations, and 
to purchafe clothes and make preparations for it, his denial holds 
good, and imprecation is incumbent upon him on account of it : but 
if he do not deny it until afterwards, although imprecation be here 
alfo incumbent, yet the defeent of the child remains ellablilhed in 
him. — This is the doflrine of Haneefa . — The two difciples lay that the 
denial is admitted during labour, as it is admitted within a little time, 
but not within a long time, and hence a dillindtion is made between 
the Ihorter period and the longer; by the time of labour, as the pains 
of labour are among the effefls of breeding.— The argument of Haneefa 
is, that it is impollible to fix any time, becaufe time is fixed for the 
purpofc of eonfideration, and mankind vary in the length of time ne- 
ceflary for that purpofe ; wherefore regard is had to a thing which 

Ihews 
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flicws the child to be his, iiamclv, liis receiving the nfiial congratu- 
lations, or remaining lilent at the time of Inch congratulations, or 
purchafing things to prepare for tlie birth, or letting that time pals 
without denying it. — This is w'hcrehe is prclcnt ; but it he be ablcnt, 
and ignorant of the birth of the child, and aftcru ards come, the time 
aforelaid is regarded, according to both authorities ; that is to lay, with 
IJcon'ija^ it remains to liim to deny the child witliin Inch l|)ace ol 
time as eongratulations arc admitted, — and with tlic two dileiples, 
within the Ipacc of time which correfponds with a womaifs lalaiur. 


Ik two clnldrcn be produced at one birth, and the hiifl^and deny the 
defeent of the /////-born, and admit that of the fcco?id^ in this cafe the 
parentage of both is ehablifhcd in him, bccaufc they arc both luppolcd 
to he begotten from one feed ; and piiniihmcnt is due upon the liiiibnnd, 
hccaufc he has contradidlcd himfclf in acknow Icdging the fcconil child ; 
and if he admit the fr/I, and deny the /Iron d, the parentage of both is 
clhiblifhcd in him for the lame realon : and imprecation is here in- 
cumbent, bccaufc Ins denial of the fccond cliild implies an acculation 
from Inch he does not afterwards rctraO, (as in the lormer inllance,) 
lince his virtual declaration of his wile's challity, in acknowledging the 
parentage of one of the children, here |)rccedcs the acculation, being 
the fame as if he >\^ere firft to lay /i’ cba/le/' and then to lay 

Jbe is an adult rc/'s^'' in which calc imprecation would be iuciimbcnl, 
and lo here llkcwilc. 
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Of Impotence. 
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Ip a hufband be Infteen, [impotent,] it is requifite that the Kdzec 
appoint the term of one year from the period of litigation, within 
which if the acculed have carnal connexion with his wife it is well ; 
but if not, the Kdzec muff pronounce a reparation, provided fuch be 
the defire of the wife, becaufe the fame is recorded from and 
Omar, and Ebn Mufood , — and alfo, becaufe the woman is entitled 
to the carnal enjoyment, and it is potlible that the hulhand may be 
incapacitated from the performance of that ad, not only by a radical 
infirmity, but alfo by fome fupervenient and accidental caufe, whence 
it is necetlary that fome certain term be appointed, in order that the 
true reafon of his inability may be afeertained ; — and this term is fixed 
at one year, becaufe that contains four fcafons, and difeafes are prin- 
cipally occalioned by an cxccfs either of heat, cold, drynefs, or hu- 
midity, qualities which are peculiar to each feafon relpedively ; and 
it is probable that one of thefc four may particularly agree with the 
man’s conflitution, fo as by its influence to diffipate his difeafe ; thus 
it may be afeertained, when a year has completely elapfed, whether his 
inability proceeded from any radical infirmity, in which cafe, it is 
impollible \.o retain the wife with humanity*, and hence it is incum- 
bent upon the hulband to feparate^from her, upon a principle of bene- 
volence: but if he fliould not do fo, the Kdzee is in that cafe to pro- 
nounce a feparation, as his fubflitute; yet it is requifite that the wo- 


* Alluding to the words of the Koran before mentioned. 
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man drfire fucli feparation, as it is her riglit. — The feparation here 
mentioned amounts to the execution of a linglc divorce irrevcrfiblc, 
becaufe the aft of the Kdzec is attributed to the hufband, wlicnce it is 
the fame as if he had himfelf pronounced fuch a fentence upon her. 

alleges that this feparation is an annulment of the marriage; 
but with our doftors marriage is held to be incapable of being annulleil 
?/ ^'Ithough it may be annulled /)y effedl, in the fame manner as 

in the cafe of a hulband’s apoftacy. And this feparation amounts to an 
hi'cvcrfihle divorce, not a revcrftbk^ becaufc the intent of it is the wo- 
man’s relief from a hardihip, which cannot be elTefted but by com- 
plete divorce ; for if it were not fo, it would flill remain in tlic huf- 
band’s power to reverfc it, which would defeat the defign. 

The wife, in the calc here mentioned, is entitled to licr whole 
dow'cr, if the hulband fliotild ever have been in rctiranefit with her, 
becaufe retirement with an Inneen is accounted a Kbalvuat Sabeeh, or 
complete retirement, as well as with any other perfoti ; and an Edit 
is incumbent upon her, as was mentioned in a former place. — What 
is here advanced proceeds upon a fuppolition of the hufband acknow- 
ledging that he has not performed the carnal aft with his wife : but if 
he controvert her plea, aflerting that he has copulated w'ith her, and 
Ihc have been married as a Styceha, his affirmation upon oath is to be 
credited, becaufc he is the defendant againll her claim of fcp.tiation, 
and the affirmation of a defendant mull be credited when given upon 
oath : moreover, the inllrument of generation is originally created tree 
from inability or difeafe, and it is natural that he Ihould perform the 
carnal aft where no obllruftion cxifls; and the declaration of a pci lon 
is to be credited when apparent circumllanccs bear tcllimony to his 
veracity, and where he rells his caufe upon the nature of things. If 
therefore the hulband thus make oath, the wife’s right of feparation is 
thereby defeated; but if he decline this, the term of a year is then to 
be appointed as aforefaid. Where Ihc was married as a virgin^ (lie is 
to be examined by fame of her own fex, and if they declare her to be 
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iVill a the terni of a year is to he appointci!, as above, bccaufc 

t!ic luilband’s falfehoocl is then evident ; l)iit if they declare her muli- 
cEritv S the KilziY is in that cafe to require the liulbaM to make oath, 
w hich if he do, her right to ieparation is defeated; but if he decline, 
(Iccilion i.^ to be delayed for a year as above. — All that has here been 
laid liippol'cs the hon)and to be merely or impotent : but if he be 

a Majliooh, or complete eunuch, (that is, one deprived both of vavil 
and tcjHik’s, or of the former only,) the Ka%cc is to pronounce an im- 
mediate feparation, (where fucli is tlic woman’s dclirc,) bccaulc in 
this cafe the delay of a year can be attended with no advantage; if, 
hou'cver, he be only a Kbnfec, or iimple eunuch, (that is, cnjlrateii,') 
decifiori is to be deferred for a year, as in a,cafe of imnotcncy, bccaulc 
there the yard ilill remains, w ith w'hich it is polfiblc that he may per- 
form the adl. 

RuU"! to 1)0 Where the term of a year is appointed for the trial of a man 
tiu’Vxpi'r.iiion charged with impotence by a wife whom he had married as a virgin, 
of tho ye nr dechu'cs, at the expiration thereof, that he has had carnal con- 

0^ plot aiioii. 

nexion wnth her within that interval, and fhe denies this, fhe is then 
to be examined by feme of her own fex ; if they pronounce her to be 
fllll a virgin, Ihc has it at her option either to feparate from her hul- 
band, or to continue with him, becaufc the teftimony of the examiners 
is con'irmed by her virginity, that being the original Rate of every 
w'oman; but fliould they declare her muliebrity, the hufband is then 
to be required on the other hand to make oath, wlfich if he decline, 
Ihc has an option, as above, her plea being flrengthcned by the cir- 
cumllance of his declining to fwcar; but if he fwear, (he has no op- 
tion. If, moreover, Ihe was uSiyeeba originally, (that is at the time 
of marriage,) and the hufband declare that he has had carnal connexion 
w ith her within the year of probation, and file deny this, his declara- 
tion upon oath is to be credited,— that is to fay, the oath is to be 

♦ Meaning womanhood, as oppofed to virginity. 

7 tendered 
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tciulci'cd to him, whicli if he take, ihc has no option; hut if ho (Io- 
dine it, (lie has then an option as already flatcd. And here, if llio 
chule to contifiiic with him, (he has no fubfeqiient option, as hy 
1o doiiig Ihc manifehs an aflcnt to the rclinquiihment of liu' 
right. 


Tnn year of probation appointed by tlie in cafes of impotence 
is to be counted by the calendar; this is approval; and the 
days ot the courfes, and of religious fads, (I'uch as Ramziin^') are 
therein included, as thcl'e occur in all years alike, nor can a year 
pafs without thena; but the days of fteknefs of either party are 
not included, as a year may pafs exempt from fuch an occur- 


'1 ! (• \ V ir c l 
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rence. 


If the defend be on the part of the zvoman^ the hulband has no 
right to annul the marriage — Shafd maintains that he may annul 
it, and put her away on account of any of tlic five following defeds, 
namely, Icprofy^ fcrophula^ mcuhiefs^ Ritkf^ or Karrn\^ becaufe 
lome of thele (fuch as the two latter) are obftrudtivc of generation ; 
and others (fuch as the three former) are caufes of natural and in- 
iliperable averfion, as is confirmed by a tradition of the prophet, who 
has find fee from lepers as ye would from a wnLD beast.” — The 
argument of our doctors is that if the enjoyment of the wife's perfoii 
were to be totally precluded by any circumftancc, (Inch as deaths for 
indance, before retirement,) yet the marriage is not annulled, but is 
rather edablidied and confirmed, infomuch that the wdiole dower re- 
mains due; and hence, where fuch privation of the connubial enjoy- 
ment is merely dubious^ on account of its being occafioncd only by a 
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* That is to break it fo as to ilcflroy the vvomaiEs claim to her dower, which 
could not be done by divorce. 

f Fulva imprrvia cofunti. 

"t: A bone, or other unnatural cxcrcfccnce, vulva antencrc parte cuaf eriu 

(i(j( if. 
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defe£i in the it remains unannulled, a fortiori, upon this 

ground, that the delign of matrimony h to legalize generation, and the 
connubial enjoyment is the advantage propofed in itf and the ability 
to perform the aft, where any natural obftruftion cxifts, may be ob- 
tained, as in a cafe of Rltk or Karn, (for inftance,) which are to be 
I eincdied by chirurgical operations ; and in all other cafes the ability is 
evident. 

Ir the hulband \>c, lunatic, leprous, ov fcrophulous, yet his wife ha^' 
uo option, as in cafes where he is an eunuch or impotent. This i; 
according to Haneefa and Aboa Toofaf. Mohammed fays that fhe is en- 
titled to an option, in order that llie may remove an evil from her- 
fclf : contrary to the cafe of a hujband, he having it in his power, in 
fimilar circumftances, to relieve himfelf by divorce. — The argument 
of the two Elders is that in marriage no right of option originally cxifls, 
for if this were allowed, it would operate to the deftruftion of the huf- 
band’s right ; and it is admitted in the cafe of eunuchs, or of perfons 
naturally impotent, only becaufe the circumftance of natural or ac- 
cidental infirmity tends to defeat the end for w hich marriage was in- 
ftituted ; but with perfons of the deferiptions now under confidcratiou 
this rcafbn does not hold, as. the hufband who laliours under any of 
thofe defefts is ftill capable of generation, w'hcncc an evident difference 
appears between the two cafes 
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CHAP. XII. 


Of the Edit. 


Bv FjJit is underfloocl the term of probation incumbent upon a 
Woman in confequcnce of the diflolution of marriage after carnal 
connexion: the moft approved definition of EV// is, ilje term by the 
completion of ivhich a new marriage is rendered lawful. 


When a man repudiates his wife, being a free woman, cither by 
a rcverfble or an irreverftbk divorce, or when reparation takes place 
between a huiband and wife, without divorce, after carnal connexion, 
the Edit, or woman’s term of probation, confifts of three terms of her 
courfes, provided fhe be one who is fubjed to the raenflrual diicharge, 
(JoD having fo commanded in the Koran . — The feparation which takes 
place between a married couple, independant of divorce, bears the 
fame conflruilion as divorce, becaufe the Edit is made incumbent in a 
cafe of divorce for the purpofe of afeertaining whether the woman be 
pregnant, and the fame neceffity occurs where feparation takes place 
between a hufband and. an enjoyed wife without divorce. — The fe- 
paration without divorce may be occafioned cither by a woman admit- 
ing the fon of her hufhandto carnal connexion, or by her apoftatizing 
from the faith. 
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The Rifit ot a woman who, on account of extreme youth, or 
age, is not i'uhjccl to the menhrual clilcharge, is three months, bc- 
caiifcCiou has fo ordained in the facred writings.— The T^r/// of a 
pregnant w'oman is accomplilhed by licr delivery, whether (he be a 
jLi.'c oY free, becaufe ( ron, in the facred writings, has fo ordained 
rclj)cding woman in that lituation. 

The Ecfil of a female flavc is two terms of her courfes, becaufe it 
is thus mentioned in the traditions, and alfo, becaufe bondage is re- 
flriftivc to the half, whence it would appear that the Edit of a flave 
Ihould be m\y one term c/ /fc/i^'of her courfes, but the mcnflrual 
difeharge Ixiing incapable of fubdivifion, the half is, of necefiitv, 
made a term, and hence the Edit of fuch an one is two terms ; 
and it is to this that Omar adverts, where he fiys ‘‘ T would if pof-^ 
liblc llx the Edit of a female flave at one and an ha/foihcY courics.” 
— Where the female flave is one wlio Irom extreme youth or age is 
not llibjed to the menflrual difeharge, her Edit is one month and an 
half, becaufe //W' being capable of lubdivillon, the term is fixed at the 
half ow account of her bondage. 

The Edit of a free woman upon the deccafe of her hufhaud is four 
months and tea days, fuch being the term mentioned in the Koran\ — 
and that of a female flave in the like circumflancc is two months and 
five days, bondage being reflridive to the half. 

If a man divorce his w ife upon liis deathbed, fo as that flie ftill 
inherits of him Hancefa and Mohammed fay that her Edit, in confe- 
qucncc of his dcccafe, is four months and ten days, if Ihc complete 
three term^ of her courlbs within that period; but if the three terms 
be not accomplifhed, as requiring a longer time, (five ?nonths for 
inftance,) her Edit is in that cafe three terms of her courfes, what- 

See Chap. IX. 

ever 
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ever time thole may require. In lliort, here are two tern/s; one, 
that of four months and ten days; and the other, tliat of three mcn- 
ftruations; and which ever of thefc is the longclf, the tame is the 
term ot Edit. — Ahoo Yoofaf fiys that the Edit of this Wdin.ui 1;; thue 
menftruations. — This did'erence of dodrine obtains where the jiek 
perlon has repudiated his wife by one divorce irrevcriible, or bv tiio e 
divorces; — but where the divorce is revcrfddc, the /'.V/V is I'oiii inonth.^ 
and ten days, according to all the doctors. I'he argument of y//vy; 
EooJdJ, in fupport of his do6lrinc, as above, is that the inarria'w had 
been diflolved and terminated by the divorce, previous to the deceaie 
ol the hulband, and the Edit of divorce is three terms ol' the couri'es, 
whence fuch is the EJit incumbent in the prcfeiit cafe, as that of fonr 
months and ten days, (being the Eiiit of 'ividoudjood,) is required only 
where the marriage was diH’olvcd by the hulband’s deccale; but in tlu' 
prclcnt calc it was diflolved his ileath, by drcnrcc. 'J’o tliii in- 

deed it may be objceflcd that, it the marriage be diilolved before the 
hufband’s deceafe, it would follow that the wife cannot inherit; — but 
the marriage is accounted to hold in relpeCt to inberitana’ only, and 
not lo as to alter or the E.dit: — contrary to where a dying luif- 

band repudiates his wile by a rcvcrfiblc divorce ; her EJit in that cafe 
being univerfally held to be Ifridly an E.dit of widowhood, lince the 
marriage then actually continues in every Ihape. — Idre argument of 
Hcinccfa and Mohammed is that the marriage being here acconntetl to 
continue with relpeft to inhcritaticc, is alio accounted to continue w ith 
refpcifl; to ; and hence the longell of the two is regarded. — If a 
man be put to death for apoftacy lo as that his wife inlierits of him, 
the fame difference of opinion obtains refpeeffing her E.dit as is above 
recited. — Some commentators allege that her Edit is h('ld to be three 
terms of her courfes by all the dodors, as her marriage is not ac- 
counted to continue to the time of her hulhand’s deccale with rcfj'a d 
to inheritance, flnee a MuJJiilman woman cannot inherit of an inlidcl ; 
but yet the wife does here inherit, bccaul'c her claim to inhcritaiu e is 
VoL. I. A a a ellablilhed 



cOahlinicd upon the iiiftaht of her hufbarid’s apoftacy; — her Edh, 
therefore, is three terms of her coitrfes. 


A 
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Ir a ina Acr emancipate l)is female (lave, wliilil: in her Edit from a 
mv;///'//' cliv(M'cc, Aic is in that calc under Ef/zV as a free ^cooman^ and 
muA count Jt accordingly; bccaufc, in reverfiblc divorce, fo long as 
the Edit is iinaccomplilhcd, marriage continues in every fhape: — but 
if a maher emancipate his female Have, whilft in hex Edit from a di- 
vorce irrevcrfihk^ or from the deceafe of her huAxtnd, her Edit is not 
aftefted or altered by Inch emancipation ; — that is, it does not become 
the Edit of a free veoman^ becaule her marriage has been completely 
dilfolved by the irrcverfiblc divorce, or by the hiifband’s death. 

If an Ayeefi be in her Ez/zV, counting It by months, and the 
mcnArual difeharge Ihould chance to aj>pear upon her, in tliis cafe all 
regard to tliat portion of the Edit which has been counted by months 
drops, and her Edit commences dc novo^ to be counted by the terms 
of her courfes. — d1ie compiler of this work obferves that this is where 
the Jyeefa had been fubjeft to the courfes before Ihc became hopciefs 
ot' children, as in this cafe her defpair is done away; and this is ap- 
j^roved, bccaufc it is evident that months^ with refped to fuch a wo- 
man, arc not the abioliite fubAitutes oi Edit : but if an Axeefa be one 
to whom the menArual difeharge had never occurred before, and be 
in her Ez/zV, counting it by months, and ice the appearance of the 
languinary difeharge, regard to the term of the Edit which has been 
counted by months docs not drop, bccaufc the counting by months is 
the original rule with rclpcvA to fuch a woman, and not merely the 
fubhitutc for her courfes. 

If a woman be in her Edit^ counting it by the term of her courfes^ 

* Literally a defpairer^ that is, a woman whofe courfes are flopped, and who is con- 
lequently luppofed to be pafl child-bearing. 

and 
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and after two of thofe they Ihoiild ftop, and flic bcct)ine an /Ivcifa, 
her Edit commences dc novo, to be counted bv niontbs, and all lo- 
gard to tfte courl'es drops, I'o as that xXxc fubjTilutc (w bicb is inontbxd) 
and ^xtm 'iginal (which is the rourjes,') may not be conloiiniled. 

I'ltE Edit of a woman wedded bv an invalid marriage is counted Kul.- of /, .o 

... , , , . ' , nil 11' . . HI an imalul 

by her courles, both in calc ot her butband s death, and al1o, ol a le- nun.ig..'. 
paration taking place between them ; and to likewil'e that ('fa woman 
ivith w hom a man has had carnal connexion crroncoufly ; bccaulc, in . 
thofe cafes, the Edit is incumbent merely for the purpotc ot alccrtain- 
ing whether the woman be pregnant, and not as a right o! inui ringe ; 
and as the courfes arc the means of alcertaining the ftate ot the w'omb, 
the Edit of thofe women is to be counted by their returns. 

If the mafter of an Am-Ilhilid thould die, or emancipate hcig her E,///nf.iii 
Edit is three terms of her courfes. — Shq/ei lays tliat her Edit i.-; only 
one term, as it is incumbent upon her on account only of tlic extinc- 
tion of the owner’s propriety, and confequcntly no more is re(|uifite 
to effeft it than what may fuffice to cleanle her womb.— -'rhe argu- 
ment of our doctors is, that EJit is incumbent upon her, on account 
of the extinction of Fini/h*, (for (lie is the partner of her mailer’s 
bed,) and is therefore the fame as that ufed in the diftidution of mar- 

moreover, 0//wr has faid “ the Edit of Am-Wami) o 

“ three terms of her courfesF — If X\\z Am-h Valid bo not lubjc'ft to 
the mcnftrual difeharge, her Edit is three months, tlie lame as that of 
a married woman. 

If an infant die, leaving a wife pregnant, her Edit is accompIiHicd e,/;/ of the 
by her delivery; according XnHaneefa and Mohainined. Aboo Fooff "" 

* FIrtiJh literally means a bat, whence it is metaphorically ufcil to expiefs a lieht of 
cohabitation or concubinage: it is alfo ufciI in the fciife ot a wife oi a concubine^ whence it 
is here .and chewhere tranflated of his hctl. 

A cl a z it! vs 
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fays that it Is four mouths and ten days, (and fuch alfo is the opinion 
o\' hecauib the pregnancy cannot be attributed to the infant^ 

and is, (hereforc, with rcipcbl to the fame as if it had taken place 
polfcrior to his dcccalc. — The arguments of Hancefa and Mohammed 
herein are twofold ; first, the wia'd of God, who has faid in the 
Korcin^ A WOMAN, IF SHE BE PREGNANT, MUST WAIT UN'l'IL 
‘‘ HER DELIVERY,'’ — which h generally exprefied, and therefore ap- 
plies to the woman here treated of: secondly, the ILdit of a woman 
• whofe hulhand dies is (in caie of her pregnancy) fixed at the remain- 
ing term ot her travail, whether that be ihort or long; now the Edit 
of a zvid(nv is not defigned for the purpofe of afeertaining the llate of 
her womb; tor it it were io, it would not be determined bv the laple 
of time, ((iippollng her to be one who is liibjed to the menlfrual dil- 
charge,) but by three terms of her courtbs; whereas we fee that the 
law fixes it at four months and ten days, although the be a woman of 
that delbription ; but it is made incumbent merely as a fulfilment of 
one of the rights of marriage: and the lame rcafoning applies to the 
witc of the infant in quellion, although her pregnancy be not attri- 
buted to him: contrary to where pregnancy takes place, fublbqucnt 
to the infant's dcccalc ; for here her Eadit of four months and ten days 
having commenced, is not afterwards to be altered by her fublbqucnt 
pregnancy; but in the cafe now under confideration, the AV/V of the 
term of travail wiis due from the inftant that Edit became incumbent ; 
hence there is an evident difference between the two cafes ; and con- 
Icqucntly there is no analogy between them, — The pregnancy is de- 
tcrnfincd to have t:iken place after the death of tlie hulhand,. where 
the woman is not delivered within lefs than fix months from the date 
of the hulband’s dcccafe, — This is the approved rule. Some have fiid 
that it is lo judged only where Ihe is delivered within not lefs than two 
years. But if a hullxind, being adult, Ihould die, and his wife be de- 
livered of a child at any time between fix months and two years from 
the pci iod of his dcccafe, her Edit is accomplilhed by her delivery, 
bccaulc the pregnancy is in this cafe attributed to the hulband, and 

hence 
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hence is accounted the lame as if it had cxildcd at tlie period of his 
deccalc. — Obler\ e that the parentage of a child born of tlic wife of an 
ivjant cannot be eilabhlhcd in the infant, whether her pregnancy had 
ajg^cared during b.is lile, or not until after his deccalc, becaiilc an 
inlant, not being polleiied of jeed, cannot be concenx’d capable of im- 
pregnating a woman; and maiaiagc is not held to be a iublVitiite for 
lecd'^g excepting where the cxillencc of feed on the part of the man 
may be lui)pofed. 

• 

If a man divorce his w'ife whilfc in her coiirfes, that term is not* 
to be counted in her /'f///, becaule the is fixed at three' complete nuniiruciu 
vioijiruutionSj and if the above wm‘re to be couiUcd, it would induce a 
dcfieicncy, as part of that had palled previous to di\'orcc, and there- 
fore cannot be included. 


If a man have erroneous carnal connexion with a w^oman who is in 
her Edit from divorce, another FJit becomes incumbent u[mn licr, 
and the two arc blended together, — that is to lay, herenfuing courfes 
are accounted in both lhlits\ and if the former iw//V Ihould be accom- 
plifhcd before the latter, the accomplilhment of that fhll remains in- 
cumbent upon her. This is the opinion of our doTors . — Sbafei main- 
tains that two Edits cannot be blended together, becaule the Edit is 
an aft of piety, (as it retrains from taking another hulband, and lo 
forth,) and two afts of piety arc not permitted to be united in n?u’ di.- 
count \ as in fcijling for inifance, where no part of the abllinencc ot 
one day can be put to the account of another. — The argument of oui' 
doTors is that the delign of the EJit is to afeertain the idatc of the 
womb, and as that is anfwcred by a lingle AV/Z/, the two E^dits may be 
counted together; and piety is not the defign of the Edit^ but rather 
a dependant on it; whence it is that the Edit may be acx:omplilIied, 
even without the knowledge of the w'oman, mefely by her refraining 
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from going abroad, or from marrying another hnfband, or from con- 
fummatiind; her marriage witli him during the term of it. 

o o o 

If a man have carnal connexion with a woman who is in her 
Edit from the death of her hulhand, flie is to complete that of four 
months and ten days, being the Edit of widowhood ; at the fame time 
counting fuch tcrn)S of her courlcs as may occur within the remainder 
of that time, fo as that the two EV//r may be counted together as far 
as is poflible. 

liiE EJft of divorce commences immediately upem divorce, and 
that of widowfiood upon the deceafe ot the hulband; if, therefore, a 
woman be not informed of her widoidhood or divorce until fuch time 
as the term of EJit he pafled, licr FJit is then accomplifhed, becaulc 
the occafion of Edit being incumbent is w idowhood or divorce, and it 
js therefore held to commence upon the occurrence of the occajioiu — 
Our modern dodlors have decreed that the luilt of divorce fliould not 
be held to commence until the divorce be publicly declared, in order 
to guard agaiiift colluliou between the parties; as it is pofiiblc that a 
hulband and wife might privately agree to declare a divorce, and pre- 
tend that the Edit had already paf}, lb as that, by this means, the 
marriage being diflblved, he might be enabled to acknowledge a debt 
in her fivour, or to make her a bcguell: of more than her proper in- 
heritance* 


In an invalid marriage the Edit commences immediately upon the 
Kdzecs decree of feparation, or upon the determination of the hulband, 
cxprelsly fignified, to refrain from carnal connexion. — Zlffer fays it 
commences from the date of the laft carnal connexion of the parties, 
bccaufc, in an invalid marriage, it i«s the carnal connexion which gives 
occafion tor it, and not the marriage. — The arguments of our doftors 
arc twofold; — first, every inflance of carnal connexion occurring in 
an invalid marriage ftands only as one Jingle as they all proceed 

from, 



Chap. XII. DIVORCE. 367 

I 

from, and originate in, one conlrai}\ (whence it is that one dower fuf- 
fices for the w hole;) wherefore, until the adlual feparation, or deter- 
mination fignificcl,, as above, Edit cannot be elfablhhed, for in ev ery 
previous inhance (^f carnal connexion it is pofliblc that the iamc may 
be repeated ; and hence, io long as the Icpnratioiior determination do 
not cxill, no particular inftance of the carnal act can be politively 
termed the — secondly , the laft infdance of carnal coniicxioii 
cannot be afeertained to be the A?//, but by the hufliand’s fignificd de- 
termination to refrain for the future, fince permiflion on the part of 
the womaiK and ability on that of the man, in a matter oi lo con- 
cealed and doubtful a nature as carnal connexion, ftand as a continu- 
ance of it, and any other mail who may be defirous to marry the 
W'oman will require to know the cfl'cft ot the Edit\ it is therefore 
lequilitc that ibmething known and vifiblc be lubllituted tor that 
which is concealed, fo as that fuch vifiblc circumflancc may afford i 
Aandard whereby to determine. 

If a woman under Edit (liould declare that it is accomplitlied, and A wonnnU 

. 1 • 1 )• 1 coiilinii.s 

her hiifliand deny this, her declaration upon oath is to l)c ci edited, ticaccom- 
bec.uilc Hie is coalklcd in in this point, and he lias thrown an iinpiita- 
tion upon licr \cracity ; flic is tlicrcforc to Iwcar in the manner of a 
plaintitr. 

When a man, having repudiated his wife by an irreverfiblc di- cacofano- 
voice, marries her again dui ing her FJil, and afterwards divorces her |',ri ‘fuV ' 
before confummation, a complete dower is in this cafe incumlx iit 

^ ^ ^ ^ repu’ 

upon him, and upon the woman an Edit de novo, according to Haneeja dfateJ. 
and Jhoo Toofaf. — Mohammed fays that no more is inciiinhcnt upon the 
man than an half dower, nor upon the woman than the accomplilh- 
ment of her lirft Edit, becaufe the fccond divorce is a divorce before 
confummation, and therefore does not require either that he Ihould 
pay a complete dower, or that he Ihoiild obferve a new Edit ; nor docs 
tiny thing remain with^efped to her, but that (he complete the lirfl 

Edit 
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Edit incumbent in confequence of the fiift divorce ; for the obligation 
upon the woman to complete her firft F^dit difappeared upon the 
hulband marrying her again; but this lad: marriage being done away 
by his divorcing her a lecond time, her obligation to the completion 
ot her fu ll: Edit recurs. 'I'hc argument of Idaru-efa and Aboo Toofaf 
is that the lecond divorce is, in faft, given after carnal connexion, 
lince the woman is ftill actually within the leizln of the man in con- 
lequence of Inch connexion formerly had with her, the efleft of which 
remains, namely, the JEf/zV; and wliere he marries her again during 
her Ihe being ftill within his Icizin, Inch polielUon is the fub- 

flitute of that which appertains to him in virtue of the fccond mar- 
riage; as in the cafe of an ufurper, who if he make purchafe of the 
article ufurped whilll it is within his feizin, is held to be ieized of the 
purchafe on the inftant of the execution of the contrad of file; it is 
therefore evident that the fccond divorce is a divorce after carnal con- 
nexion. — Zi(jcr fays that no Edit whatever is incumbent upon the 
woman, bccaule the ioxmtv Edit dropt in confequence of the fccond 
marriage, and therefore cannot recur; and no Edit is due on account 
of the fecond divorce, as that is a divorce before confummation : hut 
the arguments of the Elders y as above recited, are a fufficieut reply 

to this. 

If a 7Ammce^ or infidel fubjedl, repudiate his wife who is alfo an 
infidel fubjeft, no Edit is incumbent upon her: and the fame rule 
applies to an alien woman who having been converted to the faith, 
comes from the foreign into the Mujj'ulman territory * ; it is therefore 
lawful for fuch women to marry before the expiration of the term of 
Edity unlefs they be pregnant. This is the opinion of Haneefa with 
refpecl to fuch infidel fubjeds as do not hold or believe in the obliga- 
tion of Edit. The two difciples fay that Edit is incumbent upon 

* This fuppofes a woman who, having been converted to the faith in a foreign land, 
^eferts her infidd hufband there, and comes into the Muffuhnan territory. 
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womeu of either defcription ; — upon infidel fubjedls, bccaufc they 
have bound themfelves to the oblervance of all fuch things as apper- 
tain to the tefbporal law ; and upon aliens who, having embraced the 
faith, come into the Mujjuhnan territory, becaufe it is fo upon Inch 
women on other accounts, fuch as the death of their ludbands, or 
their admitting the fon of the hufband to carnal connexion, and is 
therefore equally obligatory on account of ieparation of country; — 
contrary to the calc where a man, being converted to the faith, eomes 
from a foreign into a MuJJ'iilman territory, and his wife remains in the 
foreign country, for upon her no Edit is incumbent, as the obligation 
of it cannot reach or alFedt her in a foreign latid. — The argument of 
Hancefa with rel'pedl to infidel fubjefts is that they not being under 
any obligation in refpedl to the ordinances of the law, the obligation of 
EJil, as aright of the law, cannot be conceived to clfcfl: them; nor 
can it be fuppoled to do loon account of the right of the hufband, as 
he does not hold or believe in the obligation of it : and his argument s 
with rel'pcdl; to alien women are twofold ; first, (!od has commanded 
Mufftthnans, fiying, “ ye may marry foreign women, who 
“ reing converted to the faith, come into the territory 
“ OF THE believers;” SECONDLY, wherever the Edit is incum- 
bent, the right of man is connedfed with it ; but a Hirbee or alien 
is not conlidcrcd as man, but as mere matter, (whence it is that he is 
made a property or /lave.) — But where the woman is pregnant the 
Edit is incumbent, on account that the feetus of which fhe is pregnant 
is of eftablifhed defeent. — It is recorded from Hancefa that it is lawful 
to marry fuch women, being pregnant, but that the hufband muft 
refrain from carnal connexion until after delivery, in like manner as in 
the cafe of women pregnant and by whoredom. — The former however 
is the better opinion. 


VoL. I. 


B bb 


SECTION. 



37 ® 


Book 1V» 


Definition. 


Mourning is 
inciiinbciiton 
the death of 
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DIVORCE. 


SECTION. 

(^Hidad, ur Mourning. 


' By Hiildd is underftood a woman abftaining from the ufe of per- 
fumes, fuch as feented or other oils; or of ornaments, fuch as dying 
the edge of the eyelids with antimony, and fo forth, except on 
account of fome particular pretext, or (as is faid in the Jama 
Sagheer) on account of aches or pains w hich thofe applications may 
remedy. 


liiuAD, or mourning, is incumbent upon a woman whofe huf- 
band dies where Ihe is of mature age and a MuJJlima, bccaufe the 
prophet has laid “ It is not lawful for a woman who believes in God, 
“ and a future fate, to obferveWuskn for more than three days on 
“ account of the death of any one except her husband; but for him tt 
“ is incumbent upon her to obferve WwiXTs for the fpace of fpur months 
“ and ten days." Our dodors lay that it is equally incumbent upon 
a woman whofe hulband dies whilfl Hic is under repudiation by irre- 
vcrfible divorce . — Shafei aflerts that it is not incumbent upon her, 
bccaufe the foie intention of its inftitution is to fignify grief for the 
dccealc of a hulband who has faithfully adhered to the marriage 
coot rad until death; but there is no caufe of grief, for the demife of 
one who had, during life, thrown his wife into difficulty and per- 
plexity by divorce. The arguments of our dodors, in fupport of 
their oymion upon this point, are twofold; first, the prophet forbad 
f women 
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women under Edit dying their hands with as it ii ^ Ipccio-. 

of perfume; secondly, mourning is incumhcnt as a lign ot griet tor 
the lofs of th(i ble/iings of matrimony, which is not only the nuans ol 
herfupport, but alfo of the prclcrvation of her clialhty ; and an irre- 
verfiblc divorce is a more complete termination of thole blc/liiig^ than 
even death itfelf, lince it is lawful for a woman to perform the fill 
. offices of ablution, and fo forth, to the corpfe of a deccalcd Inilbaiul 
from whom Ihe is not irreverfibly divorced, whereas it is not law'tnl 
for her to perform thofe offices to the corpfe of one from whom the i; 
completely divorced ; wherefore in this calc alio a mourning is in- 
cumbent. — It may here be obferved that mourning is incumbent for 
tw'o reafons; first, as it is a manifeftation ot griet, (as wms men- 
tioned above;) secondly, becaufe ornamenting or fetting off the 
perfon by the ufc of the above articles is a means of exciting the ilelircs 
of men, and to a woman under EJh marriage is forbidden, w hereforc 
Ihe muft refrain from tlic ule of loch things, lell the tall into th.it 
which is prohibited. — It is recorded, in the Ar//7 Hahcch^ that the 
prophet w'ould not permit women under Edit to ule antimony upon 
their eyelids, or to anoint thcmfclvcs, as the former is an ornament, 
and the latter is one w'ay of ufing perfume. — By w hat is laid in the 
definition of Hiddd, in the beginning of this feiflion, viz. “ abftaining 
“ from perfumes, and fo forth, except on account of fome particular 
“ pretext,” is to be underftood, that the ufe of thofe is luvful, w here 
there is any fuffident reafon for it, as they are then ufed of neceffity ; 
but it is requilite that the intention [of the mounter'] in the ule ot 
them be medicine, and not ornament. 

If a woman be accuftomed to the ufe of uiielion s, in fuch a man- 
ner that there might be an apprehenlion of her health lull'cring from 
the difufe, in this cafe, provided the caufe for apprehenlion be in her 

* A fort of herb, the juice of which dyes the palms of the hands and foies of the feet ol 
a reddifli colour. The herb ry/ir«i, or privet. 
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conception apparent and evident, it is lawful to continue the ufe of 
them, becaufe things of which the occurrence is ftrongly apprehended 
by her are confidered as aflually exifting and eftablilhed ; and in the 
fame manner, fhc may wear warm furred or velvet garments, where 
there is a neceflity; but it is in no wife lawful for her to ufe Hinna, 
becaufe of the precept of the prophet before recited ; nor to wear cloth 
dyed with fafFron, bceaufe that gives a perfume. 


Mourningnot 
incumbent 
upon infidel 
women or 
infants, (but 
it is incum- 
bent ujon 
flavesj) 


’ Mourning is not incumbent upon an injidel woman, as fhe is 
not bound to the obfervances required by the law ; neither is it incum- 
bent upon infants or girls under age, for the fame reafon : but it is 
incumbent upon female Haves, they being bound to the obfervances 
of the law in all fuch points as do not affedl the right of their owner, 
which is the cafe with mourning: it is to be obferved, however, that 
the mourning, with relped to female flaves, does not include a pro- 
hibition from going abroad, fince this would be an infringment upon the 
proprietor’s right, which precedes the right of God, as the individual 
is neccffitous, whereas God is not fo. 


nor upon Jm- 
Walldsy nor 
upon widows 
from invalid 
marnwgc. 


Mourning is not incumbent upon an Am Wal'id under Edit from 
the deceafe of her proprietor; nor upon a woman under £(/// who has 
been contracted in an invalid marriage, becaufe, with refpeCt to fuch 
women, the blefiings of marriage cannot be faid to perilh fo as to af- 
ford a reafon for the manifeftation of grief; moreover, ornaments and 
the ufe of perfumes, and fo forth, are in their original nature allow- 
able ; and where no fpecial reafon appears for the prohibition of them, 
they neceflarily continue to be fo. 


Propofing for 
a worn m 
during her 
Edit is dif- 
approved. 


It is not decent in any perfon publicly or exprefsly to folicit or feek 
connexion with a woman under £(//>; but it matters not if this be 
done in an indireCt and ambiguous manner: yet they Ihould not pafs 
any fee ret promife of marriage to each other, this being forbidden in 
the Koran , — The ambiguous mode of propofal abovemehtioned is de- 
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fcribed by Ebn Abbas to be, that the man iii the woman’s pitl'cnce 
may declare his wilh to marry, \x\ general terms, without any particu- 
lar application. 

It is not lawful for a woman under divorce to go abroad, cither 
in the night or day, whether the divorce be revcrfible or irreverhblc, 
iiecaule the word of Gon in the Koran forbids them from appearing 
abroad ; but a widow is at liberty to go forth during tlie whole day, 
and for a (hort icafon of the night alfo; yet the muft not pafs the 
night any where but in her own apartments. 'I'he realbn of this iir- 
dulgcnce is that as a widow has no provifion from her hulband’s 
property, it may be neceflary that (he (hould go forth to leek for a 
fubliftence, and it may fometimes happen that (he is detained abroad 
a con(idcrable time, perhaps till after nightt'al, whence the extcniion 
of the liberty to a part of the night : but it is otherwilc w ith a w'oman 
under divorce, as (he is entitled [during LV//] to a fubiillencc (Vom the 
hulband. Yet if a woman were to enter into an cn"agemcnt of 
Khoola with her hulbatul, making the confidcration for Kboola to con- 
lift of her fubliftence during her Edit, Come lay that (he is at liberty 
to go during the day, while others maintain that (he has no liberty of 
going forth whatever, as the lofs of alimony during Edit is a confe- 
quence of her own voluntary ad, wherefore the prohibition, which 
is a right of the law, ftill continues in force. 

It is incumbent upon a woman under Edit that (he obferve and 
accomplKh the lame in the place where (he was refidcnt at the period 
of divorce taking place, or of the hulband’s deceafe, whether that be 
her own accuftomed dwelling, or a houfe where (he may be upon a 
vifit, (that of her parents, for inftance,) becaufe this is fo ordered in 
the Koran ; and it alfo appears in the traditionary precepts of the pro- 
phet that he faidto a woman whofe hulhand was (lain Jlay In your 
“ houfe until your Edit be accomplijhed." 
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A wido\v miy 

rcmrvi.- { om 
her h»i(b:ind’s 
houfc, if la- 
cunveaiently , 
fiiuatcd 
there. 


A wife under 
irrcveifihle 
divorce niiirt 
he accoin- 
moduted u ith 
a fep.ir.itc 
^ipartmcnt. 


It tlic apartment allotted to a widow, in the hoiife of her de- 
ceafed luilband, be not I’ulficicntly Ipacious for her accommodation, 
<ancl it (hould happen that the heirs of the defunft e.xclude her from 
the other parts of the houle, it is then lawful for her to remove elfe- 
wherc, becaule (lie has here an excufe, and any good pretext fufficcs 
in all matters appertaining to the fpiritual law, of which defcriptioii 
hluht; the cafe is therefore the fame here as where the womagi 
has reafon to fear thieves in her own houfe, or where there is an ap- 
prehenfion of its falling, or where (lie holds it by hire, and is unable 
to pay the rent; all which circumftances arc a liifficient caule of re- 
moval, as well as in the prefent cafe. 

Where a luilband and wife arc feparated by irreverfible or tripli- 
cate divorce, it is reqiiifitc that there be a curtain or partition between 
them; and there is no objeftion to their continuing to refide in the 
iainc houfe, provided this be attended to, as the hulband has himfclf 
declared her to be prohibited to him : but if he be a diffolute perfon, 
one who has no command of his paliions, and of whom it may be ap- 
prehended that he will commit with her that which istinlawful, it is 
in this cafe expedient that (he remove to another houfe, (fiiice there 
is evidently a fufficient excufe,) and that fhe continue there until the 
accomplifhment of her Er/;/; — it is better, however, that the dillblute 
hulband leave her in his houfe, and remove to another himfelf. — It is 
laudable in the parties, whether the hulband be dillblute or otherwife, 
to engage a female friend to relide in- the houfe with them, who may 
be able to prevent any improper connexion.- — If the dwelling-houle 
be lb fmall as not to admit of their refiding in it under thefe precau- 
tions, it is then neceflary that the wife remov.e elfewhere; but it is 
better that the hulband remove, and leave her to refide in the houfe. 
All this proceeds upon a fuppofition of the hulband’s having no more 
;than one houfe. 
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If a woman accompany her hufband upon a journey, or on a pil- Rulcrerpcci- 
grimage to Mecca^ and he give her three divorces upon the way, or divorced 
die, leaving her-in an uninhabited place, (he mufi: return to her own 
city, provided the diftance be within three days journey, becaule this 
is not to be confidercd going abroad^ but rather as a confcqucncc of 
her having gone abroad ; but if the dildance exceed three days 
journey, Ihe is then at liberty cither to return home, or to proceed 
upon the pilgrimage, whether her guardian be with her or not. — 

The compiler of this work obferves that this is only where (he is left 
within three days journey from Mccca^ where her llay would be more, 
dangerous than her proceeding; but her return to her own city is pre- 
ferable, in order that Ihe may there accomplilh her Edit in the 
houfe of her luilband. — But if, in the cafe under confideration, 
the divorce or death occur in a r/Zy, or other inhabited place, the 
woman mufl: not go forth from that place until her didit be accomplifh- 
ed, after which (he may leave it, provided (he be accompanied by any 
male relation within the prohibited degrees. — What is here advanced 
is the doftrinc of Haneefa , — The twodilciples fay that, if the woman 
be accompanied by a relation within the prohibited degrees, fhc may 
leave the place before her £t/// be paft; for they argue that fhc ought 
to be allowed liberty to return home, in order that fhc may relieve 
herfclf from the dilagrccablc circumftanccs attending her relidcncc in 
a ftrange place, and alfo from the derangement and trouble of a jour- 
ney, becaule thefe arc fufficient pretexts, and the impropriety of her 
travelling is removed by the circumflance of her relation aceompanying 
her. — To this Haneefa replies that Edit affords a Wronger reafoii againft 
removal than even the want of a relation’s proteflion, as a woman 
may lawfully go to any diflance within a day’s journey, without being 
accompanied by a relation, whereas this is not lawful for a vvomam 
under Edit: and where it is unlawful for a woman to go to any greater 
dillance, unaccompanied by a relation, it is lo for one under Edit^ 
a fortiori. 
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CHAP. XIII. 


Of the Ejiahlijhment of Parentage. 


A child born 
after fix 
months from 
the date of a 
marriage 
upon uhich 
is fufpendc'd 
a conditional 
divorce, is 
the lawful 
olFspring of 
filch mar- 
riage. 


If a man make a declaration, faying “ if I marry fuch a woman flie 
“ is divorced,” and he afterwards marry her, and (he produce a child 
after fix months from the day of the marriage*, the parentage of the 
child is eftablifhed in him, and the dower is incumbent upon him ; 
the former is eftablifhed, becaufc the wife is in this cafe confidered 
as a partner of /jis bed at the period of conception, as having brought 
forth a child at the expiration of fix complete months from the date of 
the marriage, a time confiderably pofterior to the divorce, fince that 
takes place immediately after the marriage, wherefore the conception 
muft be confidered as having taken place prior to the divorce, that is, 
within the marriage. 

Objection. — I t is.not to be imagined that conception fhould take 
place at the time of marriage, as it is a confequence of the carnal adl, 
which happens poferior to it ; how, therefore, can it be eftablilhed 
that the conception took place before divorce, fince the latter occurs 
upon the inftant of the marriage .? 

Reply.— C onception may be imagined upon the inftant of the 
marriage, as it is polTible that the man may marry the Woman whilft 
in the commiflion of the carnal aft, and confequently, that marriage 


• This means any time between fix mnths and tw» years from the date of the mar- 
riage, as the former of thefe is held to be the fturtefi^ and the latter the hngefi polEble 
term of pregnancy. 


and 
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and conception may have taken place at the fame inftant: and aj 
genealogy is a matter the eftablifhment of which is of great moment, 
this fuppofition has therefore been adopted : and the dower is incum- 
bent, becaufe the defcent of the child being eftablilhed in him, he is 
virtually held to have cohabited \Yith his wife ; and it is due on ac- 
count of confummation. 

If a man repudiate his wife by a divorce reverfiblc, and (lie bring 
forth a child at the end of two years, or more, from the time of the 
divored, the parentage of the child is eftabliflied in him, and the divorce 
is reverfed, provided ihe had not before declared the aCcomplhhment 
of her Edit, becaufe it is polTible that her pregnancy may have taken 
place during Edit, as the 'Tohar (or term of purity) of fome women is 
much longer than that of others, which circumftance may have pi-o- 
traded its continuance: but if flie be delivered of a child within kfs 
than two years from the time of divorce, (he becomes completely (c- 
parated from her hulband, on account of the completion 0/ her I'Jit 
by delivery : and in this cafe alfo the parentage of the child is eftabliOied 
in the hufband, becaufe it is as pofliblc that the conception may have 
taken previous to divorce, (that is, within the marriage,) as it 
is that it may have taken place after divorce, (that is, within 
the EAit ;) but yet reverfal is not eftabliihed, becaule, as it is po(- 
fible that conception took place after divorce, fo it is alio poliible that 
it took place before divorce; wherefore reverlal cannot be cllahlilh- 
ed, on account of the doubt which exifls on this point: but w licrc 
the woman is not delivered until efter two years, reverfal is ertablillied, 
as the conception is pofteriof to divorce, and muft be attributed to the 
hufband, fince no charge of adultery has lieen advanced agauiil: the 
wife, wherefore it is evident that he has had connexion with her 
during Edit, a circumftance by which rcverfil is clliblilhed. 

It a man repudiate his wife either by three divorces, or by an ir- 
Tcverfible divorce, and fhe be delivered of a child within lei's than two 
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•fter tri‘ 

plicate or 
irrevfrjihit 
divorce • 


and fo likc- 
wifc of a 
chil i born of 
a wife under 
ci^t, within 
nine months 
after either 
irre-verfihle 


years from the period of the divorce, the parentage is eftablifhed in him, 
as it ispoflible that the pregnancy may have exifted at that time ; and 
the rigfit of cohabitation does not pofitivcly appear to have been dif- 
folved previous to pregnancy, whence the parentage is eftablifhed in 
this manner for the lake of cautioq. — But if the delivery were not to 
take place until after the expiration of two years from the period of 
feparation, the parentage of the child is not eftablifhed, as pregnancy in * 
that cafe evidently appears to have taken place pofterior to divorce, 
and confeqnently the child cannot be fuppofed to be begotten by the 
man in queftion, fince to him carnal connexion with the woman is un- 
lawful : yet if he claim the child as his own, the parentage is eftablifh- 
ed in him, as he here takes it upon himfclf, and it may be accounted 
for by fuppofing him to have had connexion with the woman, errone- 
oufly,,during her Edit. 

If a man repudiate, by an irreverfible divorce, a wife who is under 
the age of puberty, but yet fuch an one as may admit of carnal con- 
nexion, and fhe bring forth a child after the expiration of nine months 
from the time of divorce, the parentage of the child is not eftablifhed in 
him; but if the delivery be within kfs than nine months, it is 
eftablifhed. — This is according to Haneefa and Mohammed. — Aboo Toofaf 
fays that the parentage is eftablifhed in the man, although the child 
fhould not be born within lefs than two years from the period of di- 
vorce, becaufe fhe was under Edit, and it is poflible that the pteg- 
nancy may have exifted at the time of divorce, and fhe not have de- 
clared the accomplifhment of her Edit, wherefore this infant wife is 
the fame as a full own woman. — The argument oi Haneefa and Mo- 
hammed is that the Edit of the wife is in this cafe appointed to be 
counted, by months,, wherefore it is accomplifhed at the expiration of 
three months, by the rule of the law, independant of any declaration 
on her part ; — if, therefore, fhe be delivered of a child within lefs 
than llx months from the end of that term which completes her Edit, 
the parentage of the child is eftablifhed but, if fhe bring not forth until 

after 
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after that time, the parentage is not cftablilhed, as it appeari to have 
been begotten at the time when (he was not a partner of the huihaiid’s 
bed, for the cafe treats of a girl irreverfibly divorced under puberty, 
and confequently not fubjeft to the menftrual difeharge, and whofe 
Edit is therefore completed by the lapfc of time, namely, three 
months, wherefore it is not polhble that pregnancy (hould have ex- 
• ifted at the time of divorce; and the right of cohabitation appears to 
have undoubtedly expired before pregnancy, fo that the defeent can- 
not be eftablilhcd. And if the wife under thefe circumftances be re- w rtvnfilU 
pudiated by a reverjible divorce, the rule is the fame (with Haneefa 
and Mo/jarmned) as before recited. Aboo Voofaf hy'a tl^t the parentage 
of the child is cftablilhed in the hulband if it be lx)rn within twenty' 

/even months from the time of divorce, as it muft be allowed that he 
may have had connexion with her at the latter end of the term of three 
months, which conftitutes her Edit, and (he be delivered within the 
longeft term of pregnancy admitted by the law, namely two years. 

But if the infant wife declare her pregnancy to have taken place 
during Edit, the rule is then the fame as with refpeft to grown 
women; that is to fay, the parentage of the child is cftablilhed in the 
hulband, as her puberty is proved by her own affirmation. 

If a widow bring forth a child, the parentage is cftablilhed in her 
hulband, provided the delivery happen within two years from the iiorn of a 
time of his deceafe. — Ziffer fays that if (he be not delivered until after within iwo 
fix months from the time of the, completion of the Edit of widow- 
ho^, in this cafe the parentage cannot be cftablilhed, bccaufe her Edit, 
upon the lapfe of four months and ten days, is completed by the or- eii.biiiimi 
jdinance of the law, as the £<//> is, by the law, lixed to that time, and 
is therefore the fame as if (he were to declare the accomplilhment of 
her Edit, as in the cafe of the infant before mentioned. — Our doctors, 
pn the other hand, fay that the Edit of the woman in queftion is iu)t 
abfolutely fixed at . four months and ten days, but Iras alfo another 
mode fid", pompl.etioD, . jjamely marriage with an adult 
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woman 'is confidered as a caufe of pregnancy : contrary to the cafe of 
a girl under puberty, becaufe the natural, ftate of fuch an one is an inr 
capacity to bear children, as an infant is not a fubjed of , impregnation 
until flie attain maturity, and concerning the. maturity of the infant 
there is a doubt. 


and fo alfo 
of a child 


If a woman under Edit declare the fame to be accompliflied, and' • 


born within i)e afterwards delivered of a child w’thin lefs than fix months from th* 

fix months . ^ ^ . 

after the wife time of her declaration, the parentag ?v>f the child is eltabliflicd, as it is 
W/*to"havr evident that her declaration was unfounded, and is confequently null; 
expired, defevered after fix months from the time of her declara- 


tion, the parentage is not eftablilhed, becaufe nothing appears in this 
cafe to annul her declaration, as it is polTible that her pregnancy may 
have occurred after that. — This reafoning applies to every woman 
•f the iiit, under Edity whatever the occafiou may be, whether divorce rever* 


fible or irreverfible, or the deceafe of her hulband ; or of whatever 


defeription or nature, whether it he counted by months,, or by the 
returns of the courfes.. 


Theijir* Whek a woman under Edit h delivered of a child, the parentage 
proved by is not eftabliflied, (according to Kaneefa^ unlefs the birth be proved by 
evidence. ^j^g evidence of two male witneffes, or of me male and two female. — 
This is a rule where there is no apprent pregnancy, or where the 
fame is not acknowledged by the hulband : but if the pregnancy be 
apparent, or the hulband have acknowledged it, Ac prentage is cfta>- 
bliflied independant of the teftimony of witnefibs. The two difciples 
maintain that, in all cafes, the parentage is efiablifhed upon the tefti- 
mony of one woman, — becaufe the hufband’s right of GcAabitaticxvftill 
continues during £</<V, and it is this right which occafiems the fixing 
of the parentage of a child upon the hulband, wherefore nothing more 
is required than that fome prfon prove the birth » and the idwitityj 
by teftifying “ This is the child of which fuch a woman wa?- deliver- 
“ ed,” — and thus much may be fufficicntly prdved by Ae teftimony of 

a finglc 
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a fingle woman, in the fame manner as it is during marriage, in a cafe 
where the hulband difputes the child’s identity. — Haneefa^ on the 
other hand, argues that the ^dit is accomplifhed by the woman’s de- 
claration of delivery ; but the mere completion o( Edit is not prooJ\ 
and the defeent ftill remains to be firft eftabliOied, for which reafon it 
is that complete proof (that is, the teftimony of two men, or of one 
man and two women,) is made a condition: but it would be other- 
wife if the pregnancy were apparent, or acknowledged by the hulband, 
as in this cafe the parentage is eftabliftied prior to the birth ; and tire 
child’s identity is there afeertained by the teftimony of one woman,— 
the midwife, for inftance. * 

If a woman under Edit from the death of her hulband bring forth 
a child, and declare it to be his, and the heirs confirm her aflertion, 
though no perlbn bear evidence to the birth, the child is held to be 
defeended of the hulband, according to all our dodors *. This, with 
refped to inheritance, is evident, as inheritance is a foie right of the 
heirs, and confequently their teftimony or acknowledgment is to be 
credited in every matter which alFeds it.— A queftion, however, may 
arife in this cafe whether the parentage of the child be by fuch teftimony 
eftabliftied with refped to others than thofe heirs : and upon this the 
learned in the law obferve, that if thole heirs be perfons of a deferip- 
tion capable of being admitted as witnefles, the parentage is eftabliftied 
with refped to all others as well as themfelves, becaufe their teftimony 
amounts to proof, for which reafon fome dodors require that their 
confirmation of the woman’s aflertion be delivered in the form of 
evidence : hut the neceflity of this is denied by others, becaufe the 
eftablilhment of parentage, with refped to the reft of mankind, is a 
neceflary confequence of its eftablilhment with refped to the immediate 
heirs of the deceafed by their confirmation; and where a matter 
is once fully eftabliftied upon any particular ground, no necelTity 
cxiftsfor any further conditions with refped to its eftablilhment. 

f This means, at tuhatevtr timt the child be born, after the hujland’s deceafe. 

If 


The parent- 
ageofa child 
born of a 
widow, when 
unconti evert- 
ed, is cll.i- 
bliihcd in her 
deceafed huf- 
band, inde- 
pendant of 
evidence. 
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A child horn 
within kfs 
than fu 
months after 
marriage is 
not the off- 
fpring of that 
marriage; 
but if afhr 
fix months 
it is to, indc> 
pendant of 
the hu/band’s 
acknovvledg" 
mep.t; or 
upon the 
evidence of 
one witnefs 
to the birth 
where he de- 
nt rs it: and 
Ladn is in- 
cumbent, if 
he pejfijf in 
his denial : 
and the wife's 
tefiimony is 
to be credited 
in rcfpcdl to 
the dattoi the 
marriage. 


Divorce fiif- 
pended upon 
the birth of a 
child cannot 
take place on 
the evidence 
of one woman 
,to the birth. 


If a man marry a woman, and the bring forth a child within Icfs 
than fix months after the marriage, the parentage of the child is not 
eflablillied in the hufband, as pregnancy in that cafe appears to have 
exifted prc\ ious to the marriage, and confequently cannot be derived 
from him : but if Ihe be delivered after fix months, it is eftablilhed, 
whether he acknowledge it or not, becavifc then the marriage appears 
to have exifted at the time of impregnation, and the term of preg- 
nancy is complete. If, moreover, the hufband deny the birth, it may 
lx: proved by the evidence of one woman, after which the parentage 
is eftablifhed in virtue of the marriage ; and fuch being the cafe, if he 
perfift in denying the child, imprecation becomes incumbent, becaufe 
his denial then amounts to an imputation on his wife’s chaftity, fince 
it implies a charge of adultery againft her. And if, upon the birth of 
a child, a difpute were to arife between the hufband and wife, he af- 
ferting that he had married her only four months before, and fhe 
maintaining that they had been married ftx months, the declaration of 
the wife is to be credited, and the child belongs to the hufband, be- 
caufe apparent circumftances teftify for the wife, as it appears that her 
pregnancy has been a confequenCe of marriage and not of whoredom . — 
A queftion has arifen among our doctors whether the woman’s af- 
fertion is to be credited without being confirmed by oath ? The two 
clifciples hold that it requires her oath : but Haneefa maintains the con- 
trary opinion. 

If a man fufpend divorce upon the cirCumftafice of his wife’s 
bearing a child, by faying to her “ upon being delivered of this child 
“ you are divorced,” — and a woman afterwards give teftimony to her 
being delivered, yet divorce does not take place, according to Haneefa, 
I hc two difciples maintain that divorce takes place, beCaufe the evi- 
dence of a fingle woman fuffices in all fuch matters as are improper to 
be beheld by men ; and the evidence of die Woman to a birth being 
admitted, it is alfo to be admitted with refpeifl: to Whatever proceeds 
from the birth, which in the prefent inftaiice is divorce. — Theargu- 
2 raent 
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ment of Haneef a is that the woman, in this cafe, ftands as a pfaiiitifF 
for penalty againft her hufbanci, and he appears as the defendant, 
wherefore her claim cannot be eftablifhed but by complete proof.— 

The foundation of this is that the evidence of a woman is admitted 
with refpeft to child-birth from neceffity only,, and has therefore no 
cffefl with refpe(f!l: to divorce, fince that is a pnalter altogether dhliiiifl 
from childbirth, and unconnefled with it, although fuch connexion 
appear to exift from the peculiar circumftances of the prefent cafe. — 

But if the hulband acknowledge the pregnancy, divorce takes place 
upon the woman independant of the evidence of others, according to 
Haneefa. — The two dilciples hold that in this cafe alfo the teftimony 
of the midwife is necefl'ary, becaufc proof is indifpenfable to the 
eftablilhment of a Dawee Hins^ or claim of penalty, and the evidence 
of the midwife amounts to proof, according to what was before faid. — 

The arguments of Haneefa are twofold; — first, the acknowledg- 
ment of pregnancy amounts to an acknowledgment of that which 
pregnancy induces, and extends thereto, and that thing is childbirth ; 
SECONDLY, the hulband, in acknowledging the pregnancy, declares 
his wife a trujiee, as the child is a depofit in her poflellion, and confe- 
quently her word is to be credited in the furrendcr of the depofit, as 
much as that of any other truftee.- 

The longeft term of pregnancy is t wo years, becaufe of the de- The term of 
claration of Ayjha\ “ the child does not remain in the mother s womb be- 

yond two years and the Ihorteft term is fix months, becaufe the momhuotvo 
lacred text fays “ the whole term of pregnancy and wean- 
“ ING IS THIRTY MONTHS;” Ibn Abbas has faid that the term 
of fuckling is two years, wherefore fix months remain for the preg- 
nancy.-— has laid that the longeft term of pregnancy extends to 
four years;, but the text here quoted, and the opinion oilbn Abbas as 
above, teftify againft him. — It is probable that Shefe'i may have de- 
livered this opinion upon hearfay, as this is a matter which does not 
admit of reafoning.. 


Ir 
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D a man man y a 'female flave, and afterwards divorce her, and 
then purchafe her, and flie be delivered of a child within lefs than fix 
montlis from the day of purchafe, the parentage is effablilhed in him ; 
but if Ihe be delivered after fix months, the parentage is not eftablifhed ; 
becaul'e, in the firft inftance, the child is confidered as born of a wo- 
man under Editf conception appearing.tp have taken place before pur- 
chafe; but, in the fecond inftance, it is regarded as flave-born, as the 
length of the term of pregnancy here admits of conception being re- 
ferred to a time fubfequent to purchafe ; and the child thus appearing 
to be born (not of a wife, but) of a Jlave, his acknowledgment is re- 
quifite to the, eftablifliment of its parentage. — What is now advanqfd 
proceeds upon a fuppofition of the flave being repudiated by a Angle 
divorce, reverfihle or irreverfible, or hy Khoola: but if flie be repudi- 
ated by two divorces, the parentage of the child is cftablilhed, if it be 
born within two years from the date of the divorce, becaufe in this cafe 
Ihc is rendered unlawful to her hulband by the rigorous prohibition, 
whence the pregnancy can be referred only to a time previous to divorce, 
fince, under fuch a circumftance, (he is not rendered lawful to the 
man by his fubfequent purchafe of her. 


If a man fay to his female flave “ if there be a child in your 
“ womb it is mine,” upon a woman afterwards bearing teftimony to 
the birth, the flave becopies Am-Walid to- that man, becaufe here 
all that is requifite is to prove the child’s identity, by fliewing that 
“ fuch a woman has been delivered of fuch a child,”— and this is fuf- 
ficiently afeertained by the tcftiinony of this midwife, according to all 
our dodtors. 


If a man fay of a boy, “ this is my fon,” and afterwlrds die, and 
the mother comedeclaringherfclftobethe wifcofthedcccafed,lhcmufl: 
be confidered as fuch, and the boy as his child, ^and they both jidiesit of 
him. It is recorded in the Nawddir that this rule proceeds upon a fa- 
vourable 
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vourablc conftru£llon of the law, for analogy requires that the \voinaa 
(hould not inherit, fmeedefeent is eftablilhed not only in virtue of a 
valid marriage^ but alfo of an invalid marriage, or of erroneous carnal 
connexion, or of pofleffion by right of property, and therefore the 
man’s declaration that “ this is his Jon''* does not amount to an ac- 
knowledgment of his having married the mother ; but the reafon for 
^ a more favourable conflrudion of the law here, is that the cafe lup- 
pofes the woman to be one whofe freedom and maternal right in the 
child are matters of public notoriety, and the validity of a marriage is 
afeertained by circumftances. But if the woman be not known to be 
^ee, and the heirs of the hulband maintain that (he is only an Am- 
JValid, (he is not entitled to any inheritance, becaufe the mere ap- 
pearance of freedom, (fuppofing this cafe to occur in a Mujfulman ter- 
ritory,) although it defend the party from (laverv, is not fiilficicnt to 
cftabli(h a claim of inheritance. 


CHAP. XIV. 


Of Hizanit^ or the Care of Infatit Children. 


If a feparttion take place between a hulband and wife, who arc pof- in cafe of fe- 
felTed of an infant child, the right of nurfmg and keeping it refts with ^^rTofthf' 
the mother, . becaufe it is recorded that a woman once, applied to the infant chii- 
prophet, faying “ O, prophet of God ! this is my fon, the fruit of foThe^wtfef 
“ my womb, cheri(hed in my bofom and fuckled at my breaft, and 
VoL. I. D d d “ his 
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“ his f!ither is defirous of taking him away from me into his own 
“ care;” — to which the prophet replied, “ thou hafi a right in thi 
“ child prior to that of thy hujband^ f> long as thou doji not Marry with 
“ a Jlranger:" — moreover, a mother is naturally not only more /r«-. 
der, but alfo better qualified to cheriih a child during infancy, fo that 
committing the care to her is of advantage to the child ; and Siddeek 
alluded to this, when he addreiled Omar on a fimilar occafion, faying • 
“ the fpittle of the mother is better for thy child than honey ^ O Omar!” 
which was faid at a time when feparation had taken place between 
Otnar and his wife, the mother of Ajfm, the latter being then an in- 
fant at the breaft, and Omar defirous of taking him from the mother^ 
and thefe words were fpoken in the prefence of many of the compa- 
nions, none of whom contradifted him : — but the Nfia or fubfiftence 
of the child is incumbent upon the father, as (hall be hereafter explain- 
ed. It is to be obferved, however, that if the mother refufe to keep 
the child, there is no conftraint upon her, as a variety of caufes may 
operate to render her incapable of the charge. 

If the mother of an infant die, the tight of Hizdnit (or infant edu- 
cation) refts with the maternal grandmother, in preference to the pa- 
ternal, becaufe it originates in and is derived from the mother; but if 
fhe be not living, the paternal grandmother has then a right prior to 
any other relation, fhe being as one of the child’s mothers, (whenca 
it is that fhe is entitled to a fixth of the effefls of a child of her fon, 
which is the mother’s fhare * ;) and fhe muft moreover be confidered 
as having a more tender intereft in her owh-‘offsiM’mg than ainy colla- 
teral relation. If there be no grandmother living, in this cafe a filler 
is preferable to either a maternal or paternal aunt, as fhe is the daugh- 
ter of the father and' mother, or of one of them* whened it is that 
fhe would take place of the aunts in iaheritanctf (according to one 
tradition, the maternal aunt is prefwble toa half filler by the fact’s 

* This muft mean, in eafi »f tit nMbtr’s > 

fide, 
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fide, the propliet having faid “ the materntil aunt is as a inother .") — 

A full filler allb has preference to au half lillcr, maternal or paternal ; 
and a matern?! filler to a paternal lifter; becaufe the right ot Ih-Mnit 
is derived to them through the mother. The maternal aunt has pre- 
ference to the paternal, becaufe precedence is given, in this point, to 
the maternal relation. The fame diftiiiiftion alio prevails among the 
aunts as among the fillers; — that is, llic who is doubly related has a 
preference to her who is fingly related; thus the maternal aunt, who 
is full filler to the mother, precedes an lifter, maternal or pater- 
nal ; and in the fame manner, a maternal filler precedes a patcrpal 
/iller ; and fo alfoof the paternal aunts. If however any of thefe wo- 
men, having the right of Hizdnit^ Ihould marry a llrangcr, her right 
is thereby annulled, on account of the tradition before quoted, and 
alfo, becaufe where the hulband is a ftranger, it is to be apprehended 
that he may treat the child unkindly; where the woman, therefore, 
who has charge of an infant marries, it is neither advantageous nor 
advifeable that the infant remain with her, unlefs the perfon Ihe mar- 
ries be a relation, — as where the mother, for inftance, having charge, 
marries the child’s paternal uncle, or the maternal grandmother 
marries the paternal grandfather, — becaufe thefe men being as pa- 
rents, it is to be expefled that they will behave with tendernefs : — 
and fo alfoof any other relatioix within the prohibited degrees, for the 
fame reafon. 

Any woman whofc right of Hindnit is annulled by her marrying 
a ftranger recovers the right by the diflblutionof the marriage, the ob- 
jedlion to her exercife of it^ being thereby removed. 

If thife be no woman to whom the right of Hizeinit appertains, in defta of 
and the nien of the family difpute it, in this cafe the neareft paternal it'leiTswith’ 
relation has the preference, he being the one to whom the authority 
of guardian belongs : (the degrees of paternal relationfhip are treated ' 
of in their proper place:) but it is to be obferved that the child muft 

D d d 2 not 
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not l)c ^itruftcd to any relation beyond the prohibited degrees, fuch as 
the Maii'ln or emancipator of a Have, or the fon of the paternal uncle, 
as in tliis tlicrc may be apprehenfiou of treachery. 


Length of the 
term of Hi* 
Zanit. 


♦ 


The right of Hizdnit, with refpefl to a male child, appertains to 
the mother, grandmother, or fo forth^ until he become independant 
of it himfelf, that is to fay, become capable of Ihifting, eating, drink- 
ing, and performing the other natural funftions without alliftance ; 
after which the charge devolves upon the father, or next paternal re- 
lation entitled to the office of guardian, becaufe, when thus far ad- 
vanced, it then becomes neceflary to attend to his education in all 
branches of ufeful and ornamental fcience, and to initiate him into a 
knowledge of men and manners, to effeft which the father or pater- 
nal relations are beft qualified fays that the Hizdnit, with re- 

fpeft to a boy, ceafes at the end of feven years, as in general a child 
at that age is capable of performing all the neceflary offices for him- 
i'clf, without affiflance.)' — But the right of Hizdnit with re{pe(ft to a 
girl appertains to the mother, grandmother, and fo forth, until the 
firft appearance of the menftrual difeharge, (that is to fay, until the 
attain the age of puberty,) becaufe a girl has occafion to learn fuch 
manners and accomplilhments as are proper to women, to the teaching 
of which the female relations are moft competent ; — but after that 
period the charge of her properly belongs to the father, becaufe a girl, 
after maturity, requires fome perfon to fuperintend her conduit, and 
to this the father is moft completely qualified.— It is recorded from 
Mohammed that the care of a female child devolves upon the father as 
foon as fhe be^ns to feel the carnal appetite *, as Ihe then requires a 
fuperintendance over her conduit ; and it is univerfally adtpitted that 
the right of Hizdnit of girls is reftriited to that period, withfllefpeit to 
all the female relations except the mother and grandmother.- It is- 


* 'Fhis is fuppDfed by the Mujfubnans to commence ibmetime bffott tiie tfrpcarance of 
the meartrual difeharge, at between eleven and twelve ycari of 


written 
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written in the yama Sagheer, that the right of Hizdnity with any ex- 
cept the mother or grandmother, difeontinues upoa'the girl becoming 
capable of performing the natural offices without affiftance, becaufe no 
other is entitled to require any fervice of her, (whence it is that they 
cannot hire her as a fervant to others,) and fuch being the cafe the 
end, (namely, the girls education,) cannot Ire obtained; but it is 
otherwife with the mother or grandmother, as they arc inverted with 
a legal right to require her fcrvices. 

• 

If a man contraft his female Have, or Jm-Walid, in marriage to- a naveiias 
any perfon, and (he bear a child to her hufband, and the mafter after- upon'®btiin- 
wards emancipate her, (he then becomes (with refpeirt to the chtldd) 
as a free woman ; — that is, upon becoming free (he obtains her right 
of Hizdnit which had not exirted whilft (he was a (lave, becaufe her 
fervice, as a (lave, would neceflarily interfere with the proper dil- 
charge of the duties of Hizdnit, 

A ZiMMEEA, or female infidel fubje<rt, married to a MuJJulman, and alfo an 
Is entitled to the Hizanit of her child, although he be a Mujfuhnan 
like the father ; but this only fo long as the child is incapable of form- AV"/""*"- 
ing any judgment with refpetrt to religion, and whilrt there is no ap- 
prehenfion of his imbibing an attachment to infidelity; but when this 
is the cafe, he muft be taken from the mother, becaufe, although it 
be for the child’s advantage to be under her care until that period, his 
remaining longer with her might prove injurious. 

A BOY or girl, having palTed the period of Hizdnit , have no op- 
tion to be with one parent in preference to the other, but muft necef- 
farily thenceforth remain in charge of the father. — Shafei maintains remain 
that they have an option to remain with either parent, becaufe of a “? thry;X" 
tradition of the prophet to this cffc(ft. The argument of our dolors 
is, that young perlbns from want of judgment will naturally wifh to 

rtay with the parent who treats them with moft indulgence, and lays 

them 
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them under leaft reftraint, wherefore giving them a choice in this 
matter would not be tendernefs^ but rather the reverfe, as being con- 
trary to their true iutcreft; and it appears in the NakiSaheeh that, the 
companions withheld this option from children. — With refpeft to the 
tradition cited by Shafei^ it may be obferved that, in the inftancc there 
alluded to, where the prophet gave a boy his choice, he firft prayed 
to God to direct him therein, and the boy then chofe, under thi in* 
fluence of the prophet’s prayer. 


SECTION. 


A mother 
cannot re- 
move with 
her child to a 
Grange placc» 


If a divorced woman be defirous of removing with her child out of 
a city, fhe is not at liberty to do it ; — but yet if fhc remove with her 
child out of a city, and go to her native place, whCre the contraft of 
her marriage was executed,, in.this cafe her removal is. lawful, becaufe 
the father is confidered as having allb undertaken to refide in that 
place, both in the eye of Use law, and according to common ufage, 
for the prophet has laid Whoever marries a woman of any city is 
** thereby rendered a Denizen of that city and hence it is, that if 
an alien woman were to come into the Mujftdman territory, and, there 
to marry an infidel fubjeft, Ihe alfo becomesan infidel fubjed ; it is 
to be obferved, however, that this rule dpes, not apply to an alien 
man, — that is to fay, if an alien man were to come into the Muffulman 
territory, and there to marry- a female fubjeft, he is not thereby 
rendered a fubjc<ft ; for, if he chufe, he may divorce this wife and re- 
turn to his own country. . ,1. 


If a divorced woman be defirous of removing with her child to a . 
place which is not the place of her nativity, but in wl^h her mac- 
jriage contrail was cxccfttcd, Ihe is not at liberty to do it. This is 
& demonlhrated 
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demonftrated by KaJooree in his compendium, and alfo accords^ with 
what is related in the Mahfoot. The Jama Sagheer fays that Ihe may 
take hef child thither, becaufe where a marriage contrail is executed 
in any place, it occafions all the ordinances thereof to exifl; and have 
force in that place, in the fame maimer as falc amounts to a delivery of 
the article fold in the place of file ; and a woman’s right to the care 
df hfr children is one of the ordinances of marriage, wherefore (he is 
entitled to keep her child in the place where fhe was married, although 
the be not a native of that place. The principle upon which the Mab‘ 
foot proceeds in this cafe is, that the execution of a contradt of mar- 
riage in a place merely of cafual refidence, (fuch as the ftage of a 
journey,) does not conftitutc it a home^ according to general ufage, 
and this is the better opinion. In fhort, to the propriety of the wo- 
man carrying her child from one place to another, two points are cf- 
fentially rcquifite, — one^ that fhe be a native of the place to which fhe 
goes ; and the other ^ that her marriage contradl has been there exe- 
cuted; this, however, means only where the places conftderably' 
difant\ but if they be fo near that the father may go to fee his child 
and return the fame night, there is no objedtion to the wife going to 
the other place with the child, and there remaining; and this, 
whatever be the fize or degree of the places, whether cities or vil^ 
I ages \ nor is there any objedtion. to her removing from the village to 
the city or chief town oi a diftridi, as this is in no rcfpedl injurious to 
the father, and is advantageous to the child, fince he will thereby be- 
come known and acquainted with the people of the place : but the re- 
verfe [that is, her removal from the city to village would be inju- 
rious to the chiid^ as he would thereby be liable to acquire the low 
manners and mean fentiments of villagers; wherefore a woman is not 
at, liberty to carry her child from a city tok^ village. 
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The fub- 
fillence of a 
wife is in- 
cumbent 
upon her 
hulband. 


CHAP. XV. 


Of Nifkay or Maintenance. 


Nifka, ill the language of the law, fignifies all thofe things which 
are neceflary to the fupport of life, fuch as food, clothes, and lodging; 
many confine it folely to food. 


S E C T. I. 

Of the Nifka of Me 'W ife, 

When a woman furrenders herfelf into the cuftody of her huf- 
band, it is incumbent upon him thenceforth to fupply her with food, 
clothing, and lodging, whether /he be a Muffulman or an infidel, be- 
caufc fuch i^e precept both in the Koran and in the traditions ; and 
alfo, becawre maintenance is a recompence for the matrimonial re- 
ftraint ; whence it is that where a perfon is in cuftody of another on 
account of any demand, or fo forth, his fubfiftence is incumbent upon 
that other,— as when a public magiftrate, for inftance, is imprifoned 
on account of any mal-adminiftration in his' office, in which cafe his 
fubfiftence muft be provided from the public treafury ; and as the au- 
thorities upon which this proceeds make no diftinftions between a Muf- 
fulman and an infidel, the rule holds the fame with refpedl to either in 
the prefent cafe. 

Ik 
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In adjufting the obligation of the Nifkd, or maintenance of* a wife, 
regard is to be had to the rank and condition both of her and her luif- rml ciicuin- 
band: thus if the parties be both wealthy, he mufl; fupport her in an jiuuo; 
opulent maimer; if they be both poor, he is required only to pro\ ide 
for her accordingly ; and if he be rich and fhe poor, he is to afford her 
a moderate fubfifteiice, fuch as is below the former and above the lat- 
• ter. — ^The compiler of this work fays that this is the opinion adopted 
by Khajejf and that decrees pafs accordingly. Koorokhcc is of opinion 
that the rank and condition of the hulband alone is to be regarded, 

(and fuch alfo is the dodrinc of Shafei,') becaufc the lacred text fxys 

“ LET HIM SUPPORT HER ACCORDING TO HIS ABILITY. — The 
ground of Khafafi opinion is a tradition refpefting the prophet, who, 
on a woman applying to him for his judgment upon this point, fiid 
to her “ take from the property of your hufband ivbaiever may fuffice 
“ for the fubfjlence of yourfelf and your child in the cuftomary way 
from which it appears that the circumftances of the woman are to be 
regarded as well as thofe of the many for maintenance is incumbent 
only fo far as may fuffice for the purpofe Intended by it, and as a 
woman in mean circumftances has no occafion for the fame fubfiftence 
as one who is accuftomed to live in affluence, fuch is (with refped to 
her) unneceflary ; and as to the text above quoted by Shafe'i, it means 
no more than that if the woman be in affluent circumftances, and her 
hufband otherwife, he fhall fupport her according to his ability, and 
the remainder, or difference, fhall be a debt upon him. Ry the expref- 
fion “ cujiomary wayf in the, tradition quoted by .W^jiS^is to be un- 
derftood a middling or moderatt way, that is, a medium Between the 
circumftances of the wife, and thofe of the hufband, where the 
former happens to be rich and the latter poor ; and as the prophet in 
his decifion left this to the judgment of the parties thenrfelves, the pro- 
portion is not fpecifically determined by the \^.\\.— Shafe'i has fo de- 
termined it, faying that the Nfka or maintenance incumbent upon a 
hufband in behalf of his wife, if he be opulent, is two Midsy or about 
■ VoL.I. Eee one 
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one thoufiind Dirms * annually, — if he be poor, one Mid', and if in 
middling circumftances, one and a half : this, however, is not ad- 
mitted, becaufe a thing declared to be incumbent “yo' far as may fuf- 
“ fee" cannot be legally fixed at any fpecific rate, as the proportion 
mull neceflarily vary according to circumftances. 


and this, al- 
though Hie 
witlihold hcr- 
fclf oij ac- 
count of her 
floiAier: 


If a woman refiife to furrender herfelf to her hufband, on account’ 
of her dower, (that is, on account of its not having been paid to her,) 
her maintenance does not drop, but is incumbent upon the hulban'd, 
although file be not yet within his cuftody, fince her refufal is only in 
purfuance of her right, and confeq’uently the objeftion to the matri- 
monial cuftody originates with the hulband. 


but not if flic 
be refrailory, 


If a wife be difobedient or refrailory, and go abroad without her 
hufband’s confent, ftie is not entitled to any fupport from him, until 
ftie return and make fubmiflion, becaufe the rejeftion of the matrimo- 
nial reftraint in this inftance originates with her ; but when (he re- 
turns home, Ihe is then fubjedt to it, for which reafon Ihe again be- 
comes entitled to her fupport as before. It is otherwife where a 
woman, refiding in the houfe 6/ her hufband, refufes to admit him to 'i 
the conjugal embrace, as (he is entitled to maintenance, notwithftand- 
ingheroppofition, becaufe, being then in his power, he may, if he 
pleafe, tri^oyhtx by force. 


or an infant Jp a tsxms wifc be fo young as to be incapable of generation, her 

incapable of , ♦ , , > , ^ , i 

generation: maintenance is not incumbent upon him, becaufe although fhc 
(hould be within his, cuftody, yet as an obftaclc cxifts in her to the 
carnal embrace, this is not the cuftody which entitles to maintenance, 
that being deferibed “ ciijhody, for the purpbfe of enjoy^ntf which 


* Dirmi have varied in their value at different times, from twenty to ,t^nty-five 
paffing current for a Dmur. The fum here mentioned is from about eigikdsn to twenty- 
two pounds fterling. 


does , 
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does not apply to the cafe of one incapable of the aA : — contrary 
to the cafe of a ftek woman, to whom maintenance is due, al- 
though fhe be incapable, as ihall be hereafter demonftrated . — Sbafei 
fays that maintenance is due to an infant wife, bccaufe he holds it to 
be a return for the matrimonial propriety, in the fame manner as it 
is with refpedt to a flave for the propriety in his perfonal fervice. To 
• this, however, our doctors reply that the dower is the return for the 
matrimonial propriety, and one thing does not legally admit of two re- 
turns; wherefore, in the cafe of an infant wife, the dower but 

not maintenance. 


But if the hulband be an infant Incapable of generation, and the 
wife an adult, Ihe is entitled to her maintenance at his expence, be- 
caufc in this cafe delivery of the perfon has been performed on her part, 
and the obftacle to the matrimonial enjoyment exifts on the part of the 
bujband. 


If a woman be imprifoned for debt, her hufband is not required to 
fupport her, becaufe the objeflion to the noatrimonial cuftody does not 
in this cafe originate with him, whether her imprifonment be owing 
to herfelf (as in a cafe of wilful delay and contumacy) or otherwife, 
(as where live is poor and unable to difeharge the debt.) And, in the 
fame manner, if a woman be forcibly feized and carried off by any 
perfon, Ihe has no claim to maintenance from her huiband ; and fo 
alfo, if a woman go upon a pilgrimage, under charge of a relation 
within the prohibited degrees, — bccaufe Ihe is not then in cuftody of 
her huiband, and her not being fo isoccafioncd by her own voluntary 
aft. It is recorded from Aboo Toofef that a woman upon a pilgrimage 
is entitled maintenance from her huiband, as her undertaking the 
indifpenfable pilgrimage * is a fufficient pretext for her leaving him; 


* Arab. Htdj-Farx.—lt is incumbent upon all Mojlam'ita to perform at lead one pil- 
grimage to Mecca, and this one is reciconed among the Firiytz, or f-cred ordinances, 
whence the above epithet. 


but it is dut 
to an aJult 
wife from 
infant huf* 
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It is not due 
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but he Wiows her wily a Ui/h~Hiiir, or fuppoit as in a fettled place ; 
and not & N’tfka-S'fr, orfiippoit as fipon a journey; as the former only 
is incumbent upon the hufbaud, not the latter. But if the ixufbaud 
accompany his wife upon her pilgrimage, her maintenance 'is then in- 
cumbent upon him according to all our dolors, becaufe in this cafe 
Ihe continues in his cuftody ; but fhe is entitled to a Nifka-Ht%r only, 
not to a NtfkaSifr, as he is not the occafion of her travelling, whence • 
it is that he is not obliged to furnilh her with a conveyance. 

• If a woman fall fick in herhulband’s houfe, fhe is ftill entitled to 
a maintenance. This is upon a principle of benevolence, as analogy 
would fuggeft that Ihe is not entitled to maintenance, where fhe falls 
fick fo far as to be incapable of admitting her hulband to the conjugal 
embrace, fince in this cafe fhe cannot be deemed in cttjlody for the fur- 
pofe of enjoyment : but the rcafdn for a more favourable conftrudion 
of the law in this cafe is, that fhe ftill remains in cuftody, as her 
hufbaud mayaffociate and indulge in dalliance with her, and flic may 
continue to fuperintend 'his donleftic conoerna, and the obfiacle to 
carnal enjoyment is (like the menftnial difeharge) an accidental oc- 
currence.— ^It is recorded from that if a woman deliver 

hcrfelf into the cuftody of her hufband, and then fall fick, fhe is ftill 
entitled to maintenance; but if fhe fall fickfirft, and then deliver her- 
felftohim, fhe has no claim to maintenaioce until her recovery, as 
the furrender of her perfon is not in this cafe complete :■ and the learned 
in the law admit this to be a proper diftindtion. 

The maintenaiice of the wife's ferVartts is incumbent upon her 
hufband, as Wfell as that of the wife herfi^, provided he be in opulent 
circuraftances, becaufe he is obliged to pr^ide his mainte- 

nance, “yS far at mayfufficef (as afotefeid,) and 'it is not fUfficient, 
unlefs her fervants alfo be fupported, they bemg effcntial to her eafb 
and comfort : but it is hot abfolutcly incumbent upon him. to provide 
a maintenance for more than one fervant, according to and 

Mohammed. 
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Mohammed, Ahoo Toofaf fays he muft provide maiiUciiatKC for tveo 
fervants, as cue is required for fervice within the houfe, and the other 
out of doors. — The arguments of Haneefa and Mohammed on this point 
are twofold; — I'tRST, one fervant raayanfwer both purpotes, whence 
two are unneceffary; secondly, if the huiband were himlclf to un- 
dertake all the fervices requhed by the wife, it would fiillicc, and a 
•fervant would be unneceflary ; and, in the fame manner, it fulfices if 
he conftitute any fingle fervant his fubftitute therein ; wherefore a 
fecond fervant is not requilite. The learned in the law fay that the 
rate of maintenance due from an opulent hulband to his wife’s fervants 
is the fame as that due from a poor hulband to his wife, — namely, 
the loweft that can be admitted as fufficient.— fays that a 
hulband who is poor is not required to find maintenance for his wife’s 
fervants ; and this is an approved do(ftrine, as it is to be fuppofed that 
the wife of a poor, man will ferve herfelf. Mohammed that it is due 
from a poor hulband, in the fame manner as from one more opulent. 


themagillrutc 
mufl eiri' 
power the 
wife to r.'ii fc 
fubfiflcncc 
upon his 
cicdit, 


If a hulband become poor, to fuch a degree as to be unable to ’'“f- 

. , blind be 

provide, his wife her maintenance, uill they* are not to be Icparated on 
this account, but the Kdzee lhall direA the woman to procure necef- 
faries for herfelf upon her hulband’s credit, the amount remaining a 
debt upon \(im.-^hafci fays that they mull be feparated, becaufe 
whenever the hulband becomes incapable of providing his wife’s main- 
tenance, he cannot “ retain her ivith humanity A (as is required in the 
facred writings,) and fuch being the cafe, it behoves him to divorce 
her ; and if he decline fo to do, the Kd%ee is then to effed the feparation 
as his fubllitute, in the fame manner as in cafes of emafculation or im- 
potence : nay, the necelTity for this is more urgent in the prefeut in- 
llance thadfln.either of thofe cafes, as the maintenance is indifpenfable. 

To this our do£tors reply that if a feparation take place the right of 
the hulband is dellroyed in toto, which is a grievous injury to him ; 
whereas, if the wife be defired to procure maintenance for herfelf 
upon his credit^ his right is by this means preferved with the fmallcll 

■ poiliblc 
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at a certain 
ipc.ciliwd rate, 


poliibla injury; wherefore they are not to be feparated, but the wife 
llrall be direited to take up the articles neceffary for her fubfifteiicc 
upon his credit, as was already Rated: — but the wife.is in this cafe 
reflriiflcd in her expences to a rate which muft be determined by the 
Kdzee. — The Kdzee cannot ad as the fubftitute of the hulband in ef- 
feding a feparation here, as in cafes of emafculation or impotence, bc- 
caufe property in marriage is only a dependant, or I'ecoadary confidera- • 
tion, the primary objed being procreation, and that which is a de~ 
pendant merely camiot be put in competition with the original intent, 
upon which principle it is that the Kdzee is empowered to elFed a fe- 
paration in either of the other two inftances, as there the original in- 
tent is defeated; but it is not fo in the prefent cafe. The advantage 
of the Kdzee defiring the woman to procure a maintenance upon her 
hulband’s credit, and of his fixing the rate thereof, is that llie is 
thereby enabled to make her hulband refponfible for the amount ; for 
if (he contrad any debt without this authority, the creditor’s claim 
lies againft her, and not againft her hujband. 


to be varied If the hulbaud were in indigent circumftances at the time of the 
any°cbn|e?n authorizing the wife as aforefaid, and he have confequently 

his circum- determined her maintenance at the rate of poverty, and the hulband 
afterwards become rich, and Ihe fue for a proportionable addition 
to her maintenance, a .decree muft be given in her favour, as the rate 
of the maintenance differs according to the poverty or opulence of the 
hulband. 


Arrears of 
maintenance 
not due, un* 
Icfs themain- 
tenance have 
been decreed 
by the KaztCt 
or the rate of 
it previoufly 
determined 
on between 
the parties. 


If a length of time Ihould elapfe during which the wife has not 
received any maintenance from her hulband, Ihe is not entitled to de- 
mand any for that time, except when the K4%ef^ had befone determined 
and decreed it to her, or where Ihc had entered into a compofition 
with the hulband refpeding it, in either of which cafes Ihe is to be 
decreed her maintenance for the time paft, becaufc maintenance is an 

obligation 
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obligation in the manner of a gratxchy *, a's by a gratuity is lindcr- 
ftood a thing due without a return, and maintenance is of this de- 
feription, it not being held (according to our doctors) to be as a re- 
turn for the matrimonial propriety ; and the obligation of it is not 
valid but through a decree of the Kdzcg, like a gift, which docs not 
convey a right to pofi'cflion but through feizin, which eflabliflics pof- 
ieffion : but a compofition is of equal cffe£t with a decree of the Kdzec, 
in the prefent cafe, as the hulband, by fuch compofition, makes 
himfelf refponfible, and his power over his own perfon is fuperior to 
that of the magiftrate.~This reafoning does not apply to the cafe 
of dower, as that is confidcrcd to be a return for the ufe of the wife’s 
perfon. 

If the Kdzee decree a wife her maintenance, and a length of time 
elapfe without her receiving any, and the hulband Ihould die, her 
maintenance drops; and the rule is the lame if Jhe fliould die; becaufe 
maintenance is a gratuity, relpefling which the rule is that it drops 
in confequence of death, like a gift, which is annulled by the deccafe 
of either the donor or donee before feizin being made by the latter. — 
Shafei fays that the maintenance is in all circumftances to be confider- 
ed as a debt upon the hulband, in conformity with his tenet, that it is 
not a gratuity but a return, wherefore it cannot drop like demands of 
the former defeription. — This was before replied to. 

If a man give his wife one year’s maintenance in advance, and 
then die before the expiration of the year, no claim lies againft the 
woman for reftitution of any part of it. — ^This is the doctrine of Ha- 
neefa and Aboo Toofaf.— Mohammed fays that Ihe is entitled only to the 
proportion dfle for the term part, from the beginning of the year till 
the hulband’s deceafe, the remainder being the right of his heirs ; if, 

* Arab. Stllit, By this is to be here undcHlood a prefent or gratuity promifed but 
Bot yet paid. 
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A flave may 
be fold for tne 
maintenance 
of his wife, 
if the latter 
be free. 


therefore, the difference remain with her in fubjlance, the muff reftore 
it; or, if it do not remain, flie isrefponrible for the value, (ahd this 
alfo is the doilrinc of Sbafeiy and the liime difference of opinion ob- 
tains in refped to clothes and apparel,) becaule the wife in this cafe 
has received in aihanre the return for the matrimonial confinement, 
to which the has a claim, in virtue of fuch confinement, but her 
claim is annulled by the hutband’s deceafe, fince the no longer re- 
mains confined, and confequently the return is annulled in proportion 
to the annulment of her claim, in the fame nlanner as the ftipend of a 
fCdzee. — ^The argument of the two Elders is that the maintenance is a 
gratuity, of which the claimant has already taken pofleffion ; and re- 
ftitution of a gratuity cannot be demanded after death, the virtue of it 
being completed by that event, as in a cafe of gift ; whence it is that if 
the maintenace were to perijh in the woman’s pofleffion, without her 
confuming it, no part of it can be demanded of her, according to all the 
dodfors, whereas, if it were a return, it might be demanded in a cafe 
of dejlru&ion, as well as in one of confumption, nor would there be 
any difference between the two. — It is recorded from Mohammd that 
if the proportion advanced do not exceed that of one month, no refti- 
tution is required, as this proportion is inconfidprable, and fl:ands as an 
allowance for prefent ufe. 

If a flave marry a free woman, her maintenance is a debt upon 
him, for the difeharge of which he may be fold ; but this is only pro- 
vided the marriage was with his owner’s confent, as her maintenance 
being due from the flave, the obligation to it muft ultimately aft'edl; 
hij; owner; the debt is therefore charged to the iflave, in the fame 
manner as one contradted in trade by zMassoon, or privileged flave; 
but his owner is at liberty to redeem him by difchai^ng the debt, 
becaufe the woman’s tight extends to her la^ntcnance only, not to 
the flave’s perfon : and if the flave die, her right to any arrear of 
maintenance drops, (and fo alfo where he is il/led,). fincp. it is a gra- 
tuity, as was already ftated. • ' 
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If a man marry the female Have of another, and licr owher give 
her permidion to refidc in her hufband’s houfe, her maintenance is in- 
cumbent upoii the hulhanJ, becaufe (he is then within his cuftody:' 
but if fhe have not permitiion to re, fide with her hufband, he is not 
refponfible for her maintenance, as in this calc her cuftody is not 
eftablilhed. — The term here applied to the permidion granted by the 
mafter \taho'wceat\ means not only liberty to reddc in the hulhand’s 
habitation, but allb an exemption from all fervice ; wherefore, if any 
fervice be afterwards required of her, the maintenance from the hul- 
band drops, as cuftody, which is the ground of her right to mainte- 
nance from him, neceflarily ceafes on fuch an occalion. — It is lawful 
for the mafter to require the fervice of his female flavc, although he 
have granted her leave to refidc with her hulband, becaufe fuch leave 
is not binding upon him, as is demonftrated in its proper place. — But 
it is to be obftrved that if the female Have voluntarily perform her maf- 
ter’s fervice, without his calling upon her, her right to maintenance 
from her hulband does not drop. Thefe rules apply equally to Am- 
JVdIids as to abfolute flavcs. 


SECT. II. 


It is incumbent upon a hulband to provide a feparatc apartment 
for his wife’s habitation, to be folely and exclulivcly appropriated to 
her ufc, fo as that none of the hulband’s family, or others, may ellter 
without her permiffion and defire, becaufe this is eflentially neceflary 
to her, and, is therefore her due the fame as maintenance, and the 
word of God appoints her a dwellinghoufc as well as a fubfiftcncc : 
and as it is incumbent upon a hulband to provide a habitation for his 
wife, fo he is not at liberty to admit any perfon to a fhare in it, as this 
would be injurious to her, by endangering her property, and obftrueft- 
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ing'hcr enjoyment of his fociety ; but if (he defirc it, the hufband 
may then kwfully admit a partner in the habitation, as (he by fuch a 
requeft voluntarily rcUnquiihes her right : neither is the hulband at 
liberty to intrude upon his wife his child by airother woman, for the 
(ame reafon. 

If the hulband appoint his wife an apartment within his own houfe, 
giving her the lock and key, it is fufficient, as the end is by this means 
fully obtained. 

A HUSBAND is at liberty to prevent his wife’s parents, or othei 
relations, or her children 'by a former marriage, from corning in * to 
her, as her apartment ctf habitation is his property, which he may 
lawfully prevent anyperfon from entering; but he cannot prohibit 
them from fedrig and converfing with her whehever they pleafe, for 
if he were to do (p, it would induce Rihm, or a breach of the 
ties of kindred, and their feeing or converfing with her is in no refpeft 
injurious to him. Some have faid that he cannot prohibit them from 
coming in to her, any more thm froin conyerjing with or feeing her, 
but he may prevent them from refiding with her, as this might caufe 
difturbance and inconvenience. Others have faid that he cannot pro- 
hibit his wife from going to vifit her parents, nor prevent the parents 
from vifiting her every Friday; neither can he forbid her other relations 
from vifiting her once a year ; and this is approved. 

h a woman’s hulband abfent himfedf, leaving efie^s in the hands 
of any perfon, and that perfon acknowledge the depofit, and admit the 
woman to be the wife of the abfentec, the Kiue muft deepee a main- 
tenance to her out of the faid efFefts;; and the famp to th«,infiint chil- 

■ 

• Although, by tht cuftotBS/bf the men arc not pemitfted to en^t iido> 4te wo- 
mjti’s apartments without efpecwl permillRoti* yet it « jcjKiy«6 with a 

woman through a curtain, or (as lottre 'part of thfs piflStge teeAw to tthpTy) through a 
graU. 

7 dren 
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dren of the abfentee, and alfo to his parents. And the rule is the 
lame if the Kazee himfclf be acquainted with the abovx two circum- 
ftauces, where the truftce denies both or either of them. — The ar- 
gument upon which this proceeds is that where the above perfon ac- 
knowledges the woman to be the wife of the abfentee, and alto, that 
he has property of the latter in his hands, fuch acknowledgment 
amounts to an avowal of her being entitled to receive her right out of 
the faid property, without the hulband’s confent, as a woman is au- 
thorized to it by law. 

Objection. — ^If a woman be decreed her maintenance out of the 
effedls of her abfent hulband, in confequenoe of the truftce’s acknow- 
ledgment, this admits the judgment of a maglftrate againft an ab- 
fentee, which is illegal. 

Reply. — ^The order of the Kdzet is not in this cafe dtretlly againft 
an abfentee, but only virtually, and by implication, becaufe the above 
perfon is the Zoo-al-Ted, or imiriediate pofleffor of the property, and 
the acknowledgment of fuch an one is to be credited in any thing af- 
fecting his truK, but more cfpecklly in the prefent cafe, fince if he 
were to deny cither the marriage or the depofit, it would not be in the 
woman’s power to fue him, for if fhc do fo, and produce witnefles in 
fupport of her plea, their evidence could not be received, as a truftce 
cannot be fued on a plea of maifiage ; nor can the woman appear as 
plaintiff againft him wkh refpedt to the property in his hands, lincc 
Ihc is not the hulband’s agent : and the trviftee’s acknowledgment 
being credited, the Kixet, in conlcquence of it, ifllics a decree for the 
wife’s maintenance, which muft affeCl the hulband of courfe ; and 
the decree of a KSzee, affeCting an abfentee in this way, is appr|iv,cd. — 
If, moreover, the property of the abfentee be in the hands of the 
pcrlbn aforelaid in the way of Moadribat, or as a debt, the rule holds 
the fame as if it were a.«/<5^/^What is now faid fuppofes the pro- 
perty to be of the iiKOt nature with the woman’s right, fuch as m^ey, 
^ttitu, txccltah : but where it is otherwife, a mainteitance muft not be 
out of k, hecaufe, in this cafe, it cannot be furtiilhed from it 
Fffz but 
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but by falling a part, and< defraying the expence of it out of the 
amount ; and all our dodors agree that the property of an abfentce can- 
not be fold. — Hancefa is of this opinion, bccaufe t)\tKdz(e cannot fell 
the eifeits even of a perfdn on the fpot, but muft require him to fell 
them, and difcharge the maintenance with the amount ; and confe- 
quently he is prohibited from felling the property of an abfentee, a for- 
tiori. The two dlfciples alfo are of the fame opinion, becaufe, al- 
though they hold that the Kdzec may difpofe of the property of a per- 
fon on the fpot, for the difcharge of his wife’s maintenance, without 
his confent, yet this is only where he refufes to do fo ; but the pro- 
perty of an abfentee cannot be thus difpofed of, as his refufal is not 
known. 

but (he moft When the Kdue decrees a woman her maintenance out of the 
thit mrhas^ effects of her abfent hufbandj it behoves him to take fecurity from her 
rectWe'dlny for whatever Ihe receives for the indemnity of the abfentee, as it is 
thing in ad- poffible that file may already have received her maintenance in ad- 
vance, or that fhe may have been divorced, and I>er 'Edit be palled; 
and the Kdzee muft alfo require her to make oath that Ihe has not 
received any part of her maintenance in advance; contrary to a 
cafe where the Kdzee makes a diftribution of inheritance among pre- 
fent heirs, according to evidence, Wid they do not deny any know- 
ledge of another heir, for in this cafe he does not require a limilar 
fecurity from them in behalf of another heir, who may hereafter ap- 
pear, tecaufe the Makfool-le-hoo^ or furetee^ is there unknown and 
' undefined ; but in the prefent cafe the furetee isi knowtiy being the 

abfent hulband. 

It can b« de- Kazee canfiot decree maintenance, out of the effeds of an ab- 
the wi/f, i»’ fentee, in behalf of any but thofe already mentioned, (namely, the 
{r/ailS’ wife, infant children, and parents of the abfentee;) as they al9ne arc 
the abfentee. authorized to receive a maintenance independant of any decree of the 
Kdzee f (that, in the prefent cafe, being only in aid of theh right,) 

whereas 
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whereas the other relations within the prohibited degrees are no\ en- 
titled to any maintenance without a decree of the Kdzee previoully 
obtained for that purpofe, as the obligation of it with refpeff to them 
varies according to circumftances, wherefore the Kdzee decreeing It 
to them would amount to a judgment againft an abfentee, which is 
not allowed. 

• 

If the Kdzee himfelf be not aflured that the woman is the wife of No decree 
the abfentee, and the truftee, fador, or debtor, do not acknowledge againu’i'r'* 
her to be fo, and (he Ihould offer to produce witnefles to prove that 

* ♦t properly 

fhe is fo, — or, if the abfentee fhould not have left any effefls, and Ihe upon the bare 
offer to prove her marriage by evidence, with a view to obtain a decree 
authorizing her to procure a maintenance upon the abfentce’s credit, 
flill the Kdzee cannot iffue a decree accordingly, becaufe this would 
be a judgment againft an abfentee, which is inadmiftible . — Ziffer fays 
that it is the duty of the Kdzee to hear the proofs, and (although he 
cannot decree the marriage to be thereby eftablifhed) to order her a 
maintenance, as this is a tendernefs due to her, and no injury to the 
abfentee, becaufe, if he fliould afterwards appear and confirm her af- 
fertion, fhe has only taken what was her right, — or, if he fhould 
deny the marriage, an oath will be tendered to her, (in cafe of her 
having no witneffes,) and if fhe dcclihe fwearing, his aflcrtion re- 
mains eftablifhed; but if fhe prove her afl'ertion by evidence, her right 
is eftablifhed ; and if fhe cannot produce any proof, and he fwear, fhe 
or her bail then remain refponfible.*— The author of this work fays 
that it is the duty of the Kdzee, in. the prefent inftance, to decree 
maintenance to the abfentee’s wife, from ncceffity. 


S ECT. 
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Where a man divorces his wife, her fubfiftence and lodging are 
incumbent upon him during the term of her Edit, whether the divorce 
be of the reverfiblc or irrevcrfible kind. — Shekel fays that no mainte- 
nance is due to a woman repudiated by irreverfible divorce, unlefs fhc 
be pregnant. — ^The reafon for maintenance being due to a woman under 
reverfible divorce !s that the marriage in fuch a cale is ftill held to 
continue in force, efpecially according to our doctors, who on this 
principle maintain that it is lawful for a man to have carnal connexion 
with a wife fo repudiated. — With refpe£t to a cafe of irreverjible di- 
vorce, the arguments of Shrfei are twofold; first, Kattima Bint 
Kays has faid, “ My hulband repudiated me by three divorces, and 
“ the prophet did not appoint to me either a place of refidence or a fub- 
“ hftence;” — secondly, the matrimonial propriety is thereby ter- 
minated, and the maintenance is held, by Shafe'i, to be a return for 
fuch propriety, (whence it is that a woman’s right to maintenance 
drops upon the death of her hulband, as the matrimonial propriety is 
■diflblved by that event ;) — 'but it would be otherwife if a woman re- 
pudiated by irreverfible divorce be pregnant at the time of divorce, as 
in this cafe the obligation of maintenance appears, in the facred writ- 
ings, which exprefsly dire£l: it to a wonnan under fuch -.a circumftance. 
The argument of our dodors is that mainienance is a return for cujiody, 
(as was before obferved,) and cuftody ftiU continues, on account of 
that which is the chief end of marriage, namely offspring, (as the 
intent of Edit is to afeertain whether the woman be pregnant or not,) 
wherefore fubfiftence is due to her, as well as lodging, which laft is 
admitted by all to be her right ; thus the calJi is the fame as if Ihe were 
aftually pregnant; moreover, Omar has recorded a precept of the 
prophet, to the efFc£t that “ maintenance is due to a woman divorced 

^ thrice 
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“ thrice during her Edit — there are alfo a variety of traditioas to 
the fame purpofe. 

Maintenance is not due to a woman ^fter her hu(l)and’s dc- 
ceafe, becaufe her fubfequent confinement [during the term of Edit, 
in confequence of that event,] is not on account of the right of her 
hujband, but of the law, the Edit of widowhood being merely a reli- 
gious obfervance, whence it is that the defign of afeertaining the fiatc 
of her womb is not in this inftance regarded, and accordingly the 
Edit is not counted by the menftrual terms, but by tim‘, maintenance 
is moreover due to a woman from day to day, and the hulband’s right 
in his property ceafmg upon his deccafe, it is impoffible that any main- 
tenance ihould be made due from what is, after that event, the pro- 
perty of his heirs. 

When the feparation originates with the woman, from any thing 
which can be imputed to her as a crime, fuch as apoftatizing from the 
faith, or having carnal connexion or dalliance with the fon of her huf- 
band, Ihe has no claim to maintenance during Edit, fince Ihe has de- 
prived her hufband of her perfon unrightcoufly, in the fame manner as 
if Ihe were to go out of his houfe without permiffion. — But it is other- 
wife where the feparation originates with the woman from a circum- 
ftance which cannot be imputed to her as a crime, as in a cafe of op- 
tion of puberty or manumiffion, or of a feparation demanded by her 
on account of inequality, in all which cafes Ihe remains entitled to 
maintenance during Edit, as (he has here legally withdrawn herfelf 
from her hufband, in the fame manner as where (he keeps herfelf 
from him on account of nonpayment of her dower. 

If a woman under triplicate divorce apofiatizc from the faith, her 
maintenance drops ; but if one in the fame circumfiauce admit the fon 
of her hu(l)and to carnal connexion, (fill her right to maintenance con- 
tinues, becaufe here the divorce has not been caufed by the apoflacy 

or 
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or the inccH. of the wopan : — but the apoftatc is imprifoned until fuch 
time as Ihe may repent ; and a hulband is not under any obligation to 
provide a maintcnanco for his wife if flie be a prifoner, whereas a wo- 
man who admits the fon of her hulband to carnal connexion is not 
liable to imprifonment oh that account ; which makes an efl’ential dif- 
ference between ihe two cafes. 


SECT. IV. 


The maintenance of infant children refts upon their father ; and 
no perfon can be his aflbeiate or partner in furnilhing it, (in the lame 
manner as no perfon is admitted to be aflbeiated with a hulband in 
providing for the maintenance of his wife,) becaufc the word of God, 
in the Koran, fays “ the maintenance of the woman who 

SUCKLES AN INFANT RESTS UPON HIM TO WHOM THE INFANT 
“ IS BORN,” (that is, upon the father,) from which it appears that 
the maintenance of an infant child alfo refts upon the father, becaule, 
as maintenance is decreed to the nurle on account of her fuftain- 
ing the child with her milk, it follows that the fame is due to the child 
hinifclf, a fortiori. 

If the child be an infant at the breaft, there is no obligation 
upon the mother to fuckle it, bccaufe the infant’s maintenance refts 
upon the father, and in the fame manner the hire of a nurfe ; it is pof- 
fible, moreover, that the mother may not be able to fuckle it, from 
want of health or other fufticient excufe, in which cafe any con- 
ftraint upon her for .that purpofe would be an aft of injufticc.— What 
is here advanced proceeds upon a fuppofition of j nurfe being ej^ly 

procured 
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procured ; but where this is not the cafe, .'the mother may he con- 
ftraincd to take that office upon herfclf, left the infant periih. 

It is the part of a hither to hire a woman to fiickle his infant The father 
child, as this is a duty incumbent upon him ; and it is neccflary that 
the nurfe fo hired ftay with or near the mothcr,^if the latter delire it, 

, as the child muft be with its mother, ihe having the right of Hizanit. 

But it is not lawful for the father to hire the mother of the child as its c-wnot 

hire the 

nurfe, if flie be his wife, or divorced from him; and in her£f//V, — chiid’w«or/yr 
becaufe, although fuckling her child be not incumbent upon a mother 
in point of lavo, yet it is fo in point of religion, the word of God in 
the Koran faying “ it behoves mothers to suckle their chil- 
“ DREN — and a mother is excufed from this duty only on the fup- 
pofition of incapacity, but if (he agree to perform it for a compenfation, 
this is an acknowledgment of her capacity, making tlie duty incum- 
bent upon her without any confideration whatever. This rule obtains 
(as above obferved) where the mother is either actually the wife of 
the father, or reverfibly divorced from him, and in her Edit, in which 
cafe-the marriage ftili continues in force; and (according to one tra- 
dition) this alfo is the rule, where the mother is in her Edit from 
reverftble divorce ; but another tradition fays that fuch a perfon may 
be lawfully hired by the father as a nurfe, becaufe her marriage no 
longer remains in force.— The argument in favour of the former tra- 
dition is that the marriage ftill continues in force with refpeft to fome 
of its obligations, fuch as the provilion of food, lodging, and lo 
forth. 

♦ 

But a father may lawfully hire, to fuckle his child, one of his ^et he may 
wives, who is not the child’s mother,' as fuckling it is not a duty in- ofhi!* wives 

. ^ 7 for that 

CUmbent upon hcf* purpofe; 

He may alfo lawfully hire the mother of the child herfelf for this or the chiid^* 

y 111 /VI mother, after 

office, where her JLdjt from divorce has been completed, becaulc when thcexpiratioo 
I G g g that 



•410 


Book IV. 


Difference of 
jeligion 
makes no dif- 


ference as to 
the obliga- 
tions of fur- 
nilhing main- 
tenance to 
a njoife or 
child. 


The inalnte- 
ruince of chil- 
dren incum- 
bent upon the 
father only 
where they 
poffefs no in- 
dependent 
propeny. 


DIVORCE, 

that is paft the marriage iv) longer remains in force in any refpeft, and 
the woman may then be hired as well as any indifferent perfon. — In 
this cafe, however, if the father offer to hire any ftrange woman to 
fuckle his child, and the mother offer to perform that office either for 
the fame liire, or gratis, fhe has the prior right, as it is to be fuppofed 
that fhe feels a tendernefs for the child beyond any other perfon, 
wherefore regard for the child di£tates that it fhould be committed ta 
her in preference to any other. But if the mother require higher wages- * 
than the ftranger, the father cannot be compelled to give her a pre- 
ference, as this would be injurious to him. 

The maintenance of an infant child is incumbent upon the father, 
although he be of a different religion : and, in the fame manner, the 
maintenance of a wife is incumbent upon her hufband notwithftanding 
this circunniftance ;^the firji^ becaufe the word offspring, in the facred 
text, (as before quoted) is of general application, and alfo becaufe tfie 
child is a partaker of th« father’s flefh and blood, and confequently is 
a part of him -and the fecond, becaufe the occafioil of the obligation 
of maintenance (namely, a valid marriage^: may cxift between a Mtff' 
fulman and an infidel woman. 

It is to be obferved that what has been aflerted refpe£i:ing the 
maintenance of infant children being incumbent upon the father ob- 
tains only where the child is not poflefled oi any property — but 
where the child is pofleffed of property, the maintenance ia provided 
from that, as it is a rule that every perfon’s maintenance muft be fur- 
nilhed from his own fubftauce, whethep he be an infant or an adult. 


s E 0 T. 
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It Is incumbent upon a man to provide maintenance for his father, 
mother, grandfathers, and grandmothers, if they Ihould happen to be 
in necelTitous circumftanccs, although they be of a different religion ; — 
for his father and mother, becaufe the text of the Koran, upon this 
point, was revealed refpedting the father and mother of a Mujj'ulman, 
who were tnJidels\-—^\.\A for his grandfathers and grandmothers, be- 
caufe a grandfather is as a father, and a. grandmother as a mother, the 
former being veiled with the authority of a father, in all points of 
guardianfhip and inheritance, in defeat of the father, and the grand- 
mother being the mother’s fubftitute, in defedt of her, with refped 
to Hizdn/t, and fo forth : but their poverty is made a condition of the 
obligation, becaufe, if they be polTelled of property, their maintenance 
muft be provided from i/jat, rather than from the property of any 
other perfon : — and difference of religion is no objedion, with refpeft 
to grand parents, becaufe of the text alwvementioned : — it is to be ob- 
ferved, however, that in the cafe of difference of religion, a man is 
under no obligation to provide maintenance for any except his wife, 
his parents, grand parents, children, and grand children, to all of 
whom it is due, notwithftanding this circumftance ; — to the laifc, 
becaufe (as was filready Rated) the caufe of the obligation of mainte- 
nance to her is cufiody for the purpofe of enjoyment under a valid contradi, 
and the eftablifhment of this caufe docs not depend upon unity of fed 
or religion, as it perfeftly exifts %here the wife is a Chrijiian (for 
inftance) and her hufband a Mujfulman\ — and to the parents and 
others, as enumerated above, becaufe between the child and the parent 
exifts a common participation of blood, and he who participates of 
another’s blood is, in fa£t, the fame as^ the participatee himfelf; and 
ais a man’s infidelity is no objpftioa to his providing his own mainte- 

G g g 2 nance 
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jiaaceout of his own property, it follows that the fame circumftance 
can be no objedion with refped to one who is a part of him. — But if 
thole relations be aliens, their maintenance is in no degree incumbent 
upon ss. MuJJnlman, although ikizy ht Moofldmms* , becaufe the law- 
giver has forbidden us from Ihewing kindnefs to thofe with whom we 
arc at war on account of religion. 

There is no obligation upon a Chrijiian to provide maintenance to 
Ills brother, being a Mujfulman\ neither is a Mujfulman under any ob- 
ligation to provide for the mauitenance of his brother, .being a Chrijiian', 
becaufe (according to what appears in the facred text) maintenance is 
conne£led with inheritance ; pd as a Mujfulman and injidel cannot inr 
herit of each other, it follows that -the maintenance of either is not 
incumbent upon the other:— it is to be remarked, however, that 
this rule does not obtain with refped to the other effects of confangui- 
nity ; for if a Mujfulman become polfefled of his Chrijiian brother, as 
a Have, the latter is virtually emancipated, on account of nearnefs of 
kindred, notwithftanding the difference of religion. 

The maintenance of a father and mother is incumbent upon their 
child alone, wherefbre no man can be his partner or affociatQ in fur- 
nifhing it to them, becaufe parents have a right in the property of their 
child, (according to various well known ttaditions,) which they do 
not plJflefs with refpe(fl to that of any other perfon ; and alfo, becaufe 
the child is more nearly related to his parents than to any other perfon 
whatever.— The maintenance to parent* is equally incumbent upon a 
daughter as upon a fon, according to the Zdhir-Rawdyet ; and this is 
approved, becaufe the principle %>pn which the obligation of it is 
founded appfies equally to both. 

It is a man’s duty to provide maintenance for all his infant male 
* That is, refiding in the under e p'nU£!!n. 

relations 
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relations within the prohibited degrees, who are in poverty; anS alfo 
to all female relations within the lame degrees, whether infants or 
adults, where they are in neceffity; and allb to all adult male rela- 
tions, within tlie fame degrees, who are poor, and difablcd or blind : 
but the obligation does not extend beyond thofe relations, bccaufc the 
duties of confanguinity are not abfolutely incumbent towards any ex- 
cepting the nearer (or Karrecbat') degrees of kindred, and do not ex- 
teird to the more dijiant degrees, as this would be impracticable : on 
this occafion, moreover, the necejftty is made a condition of the obli- 
gation; and tendernefs of fex, or extreme youth, or debility, or- 
blindnefs, are evidences of this neceffity, fince perfons from tbefe cir- 
cumftances are rendered incapable of earning their fubfiftence by la- 
bour; but this rule does not apply to parents, for if they were to 
labour for a fubfiftence, it would fubjeCt them to pain and fatigue, 
from which it is the exprefs duty of their child to relieve them; 
and hence it is that maintenance to parents is incumbent upon 
the child, although they ffiould be able to fubfift by their own 
induftry.. 


Maintenance is due to a relation within the prohibited degrees, 
in proportion to inheritance; in other words, upon him who has the 
greateft right of inheritance in the faid relation’s eftatc the largeft pro- 
portion of maintenance is incumbent, — and upon him who has the 
fmalleft- right, the fmalleft proportion, — and fo of the others, — bc- 
caufe it is laid in the Koran “ the maintenance of a rei.ation 
“ WITHIN the prohibited DEGREES RESTS UPON HIS HEIR,” and 
the word heir ffiews that in adjufting the rate of maintenaucc the pro- 
portion of inheritance is to be regarded 

The maintenance to an adult daughter, or to an adult fon who is 
difabled, refts upon the parents in three equal parts, two thirds being 
furniffied by the father, and one third by the mother, bccaufc the in- 
heritance of a father from the ^ftate of his fon or daughter is two 

8 thirds., 
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T ^ mother one third. The compiler of the Heddya 

rroponion to remarks that this is the doctrine of Khafdf and HAfan. According to 
n'vT'^ri.iim?of Zdhir-RawAyet, the whole of the maintenance to’thefe refts upon 

mhcruanct. fixtlicr, the word of God being thus exprcfled, “ the subsis- 

“ TENCE OF CHILDREN RESTS UPON THOSE TO WHOM THEY ARE 

“ BoRN,”i; (as was before mentioned,) and the perfoii to wlmi 
they are born is the father, wherefore their maintenance refts upon 
him, in the fame manner as that of his infant children: but the 
former do£lrinc proceeds upon the idea of there being two points 
■which make an eflcntial diftindion between infant children and adults, 
with refpeft to the father; first, a father is invefted with the au- 
thority of guardianfhip over his infant child;—- secondly, the main- 
tenance to his infant child is exprcfsly declared to reft folely and cx- 
clufively upon him ; but with adults it is otherwile, as a father has no 
right of guardianfhip over them, wherefore the mother is to afTifl: him 
in furnifhing their maintenance in cafe of neceflity; and as, in the 
maintenance of other relations, the proportion of inheritance is regard- 
ed, fo in the prefent cafe, in conformity with that rule. 
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The maintenance of a brother) in poverty, refts upon his full, 
paternal, and maternal fiftcrs, in five fharcs, according to their de- 
grees of inheritance ; that is to fay, three fifths muft be furnifhed by 
the full fifters, orie fifth by the paternal fifters,. and one fifth by the 
maternal . — It is to be obferved, however, that to the obligation of 
furnifhing maintenance to a poor relation, the capability of inheritance 
only is a condition, and not the prior or more immediate right ; thus if 
a poor man have a rich maternal aunt, and alfo a rich paternal uncle’s 
foil, his maintenance refts upon*the former in preference to the latter, 
although the latter would inherit of him in preference to the former, 
for this reafon, that a maternal aunt is within the prohibited degrees, 
whereas a coufin-german is not. 


ThS 
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The maintenance of a relation within the prohibited degrees is not 
incumbent upon his heirs, if they be of a different religion, bedaufe, 
in this cafe, they arc incapable of inheriting from him, which is the 
condition of the ’obligation. 


The maintenance of relations within the prohibited degrees is not 
incumbent upon a perfon in poverty, becaufe it is an obligation (like 
the other duties of confanguinity) which cannot be fulfilled by one 
who, on account of his fituation, has a claim to that very affiftance 
from others. But this argument does not hold with refped to a wife 
or infant child, for whom it is incumbent upon a man to provide fub- 
fiftence, notwithftanding his poverty, becaufc in marrying he fubjefts 
himfelf to the expence of maintaining his wife, as otherwife the ends 
of marriage would be defeated,— and his child, from participation of 
blood, is a part of himfelf, (as was before obferved,) for whom it is 
therefore his duty to find fupport as much as for himfelf. 


A poor man 
is not re- 
quired to fun- 
port any of 
his relations 
except his 
fiuifc or tnfixnt 
(htliinL 


Aboo Yoosaf defines the term rich, as ufed in this chapter, to Definition of 
apply to a perfon poffefled of property to the amount of a fingle Nifdb. 

Mohammed that it means a perfon poffefled of property above what 
may fuffice to fupport himfelf and family one month, — or whole fu- 
perfluity from his daily earnings enables him to afford it, — becaufe the 
obligation, in ads of piety, depends upon the ability generally, and 
not upon any fpecific.degree of it, Nfdb being a proportion invented 
merely for convenience : decrees however pafs according to the former 
opinion. By the 'Nfab here mentioned is underftood that which is fo 
fmall as to prohibit alms-giving; for inftance, two hundred Dirms; 
and Hawldn-Hdwl, or poffeflion for a year, is not a condition of it; 
whence, if a man were, from a ftatc of poverty, to become poffefled 
of two hundred Dirms as this day, the maintenance of his poor rela- 
tions becomes immediately incumbent upon him. 


If 
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If an abfciit foa be pofleffed of property, a maintenance to his 
parents is to be decreed *out of it, for the reafoiis already mentioned: 
and if a father were to fell his abfent Ton’s efFefts, for the purpofc of 
providing his maintenance, it is held by Hanecfa to 6e lawful, on a 
principle of benevolence ; but he cannot lawfully fell his lands. The 
two difciples fay that the fale of his cffedls is alfo illegal; and this is 
conformable to analogy, becaufe a father has no abfolute authority 
over his adult fon, and therefore is not empowered to fell his efFedts’ 
in his prefence on any pretence, nor to do fo in his abfence but for 
the difeharge of debts which do not include maintenance ; and the 
fame reafoning applies to the mother. The reafon for the more fa« 
vourable conftrudtion, as adopted by Haneefa, is that a father is au- 
thorized to take charge of his abfent foil’s efFedts ; for as the con- 
fervation of an abfentee’s property is allowed to devolve upon his ex- 
ecutor, it muft be admitted that it appertains to his father in a fuperior 
degree, as he is more immediately interefted; and the fale of move- 
able property is one part of confervation ; wherefore the father is at 
liberty to fell his abfent Ton’s moveable property: but this reafoning 
does not apply to lands, thefe not being fubjedt to confetvation, as they 
do not require it ; neither does it apply to any other than a parent, as 
the niore diftant relations are not endowed with any abfolute authority 
whatever over an Infant, nor with any power of confervation over the 
elFedts of an adult.— k\A where a father thus fells the propetty of his 
abfent fon, if the price he receives for it be of the fame nature with 
his right, (namely, maintenance,) he is at libdty to take his right 
therefrom : and in the fame manner, if a father difpofe of the elFedls 
or lands of his infant fon, he is at liberty to take his maintenaince out 
of the price, that being of the fame nature with his right. 

If the effedts of an abfent fon be in the hands of his parents, and 
they take their maintenance from them, they are not refponfible, as 
what they take in this manner is their right, a maintenance being 
their due, independant of any decree from the Kdzee', buf if the ef- 

fedls 
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fe£ts be in the hands of a ftranger, and heiiUrnifli the tnaintcifancc to 
the parents tlierefrom, without a decree from t!ie Kdzee, he is rc- 
fpoufible, as he in that cafe takes upon him to difpoi'e of the pro- 
perty of another without authority, iince he is no more than merely 
the abfentee’s agent for confervation : (contrary to where he acts 
under the s orders, in which cafe he is not rciponfhle, as thole 
^ are abfolute and indifpeniable :) — and being thus refponliblc, he lus no 
right to feek indemnification from the parents, becaule in afiuming 
the refponfibility, he, in faifl, becomes proprietor, and then appears 
to have given the property to the parents gratuitoufly. 

If the Kdzee decree a maintenance to children, or to parents, or to 
relations within the prohibited degrees, and fome time ihould elapfc 
without their receiving any, their right to maintenance ceales, be- 
caufe it is due only fo far as may fuffice, according to their necelfity, 
(whence it is not fo to thofe who are opulent,') and they being able to 
fuffer a confiderable portion of time to pafs without demanding or re- 
ceiving it, it is evident that they have a fufficiency, and are under 
no neceffity of feeking a maintenance from others: contrary to 
where the Kdzee decrees a maintenance to a wife, and a fpace of time 
elapfes without her receiving any, for her right to maintenance 
docs not ceafe dn account of her independance, becaufc it is her due, 
whether Ihe be rich or ^or.— What has been obfq^ved on this occa- 
fion applies to cafes only in which the Kdzee has not authorized the 
parties to provide themfelves a maintenance upon the abfentee’s credit : 
but where he has fo authorized them, their right to maintenance does 
not ceafe in confequence of a length of time paffing without their re- 
ceiving any, bccaufe the authority df the Kdzee is univerfal, and 
hence his order to provide a maintenance upon credit is equal to that 
of the abfcntec himfelf, wherefore the proportion of maintenance for 
the time fo elapfed is a debt upon the abfentee, and does not ceafe 
from that circumftance. — The time here meant is any term beyond a 
month ; and if the time elapfed be fhort of that term, maintenance docs 
not ceafe. 

VoL. I. 
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Maintenance The maintenance of male and female flaves is incumbent upon 
cumbm"* their owner, becaufe the prophet has faid concerning them, “ they 

onner**''*'^ “ are your brethren, whom God has placed in your hands, wherefore ' 

“ give them fuch food as ye yourfelves eat, and fuch raiment as ye your- 
“ felves are clothed with, and afliB not the fervants of your God:” if, 
therefore, the owner do not provide their maintenance, and they be 
capable of labour, they muft be permitted to work for their own fub- 
fiftencc, as this is tendernefs not only to the Have, but alfo to his 
mafter, being equally advantageous to both, fmee the life of the Have 
is thereby preferved, at the fame time that the owner’s property in 
him continues unafFeiled.— But if the (lave be incapable of labour, 
(as where a male flave, for inftahee, is deprived of the ufe of his 
limbs, or where a female is unfit to hire on account of extreme youth 
or tender habit,) the owner muft then be compelled' either to provide 
their maintenance, or to fell them, becaufe Haves are claimants of 
right notwithftanding their bondage, and by fale their right is ob- 
tained, at the fame time that the owner’s right is alfo preferved to him 
by his acquifition of an equivalent in the price for which he difpofes 
of them.— This rule does not hold with fcfpe£t to other living pro- 
perty, (fuch as horfes, and fo forth,) becaufe tattle Are not claimants 
of right, and confequently the owner is not compelled to an alterna- 
tive with refpeift to them, as in the cafe of flaves : but yet men are 
direded to furnilh their cattle with fubfiftence on a principle of piety, 
as the neglcd of this is cruelty towards the creature, and at the fame 
time deftrudive of property, which is forbidden by the prophet. — 
Aboo Yoofaf \% of opinion that’ the owner of cattle may be compelled to 
furnifli them a proper and fufficient fubfiftence : but it is the more 
approved dt^rine that he is not liable to any compulfion on that head. 

hedJtj. 
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BOOK V. 

Of ITTAk, or the MANUMISSION 
of SLA FES. 


I ttAk, in its primitive fcnfc, implies power : in the language 
of the law it fignifics a power by efFefl:, cxifting in a man, which 
endows him with competency in evidence, and alfo in authority, 
(fuch as maglftracy^ and fo forth,) enabling him to ad with refped 
to others, and to repel the ads of others with refped to himfclf, in 
confcqucnce of the extindion of his bondage, 


Definition of 
the teria. 


Chap. I. Introdudory. 

Chap. II, Of Slaves of whom a portion or member is emancipated. 
Chap. IIL Of the Emancipation of one of fevcral Slaves. 
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Book V. 
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mended. 


Conditions 
which render 
emancipation 
valid. 


MANUMISSION. 
Chap. IV. Of Manurtllflion by Hilf^ or Vm. 
Chap. V. Of Manumiffion for a Compenfatioiir 
Chap. VI. OiTadbeer. 

Chap. VII. Of IJieelddf or Claim of Offsprings 


CHAP. I. 


Ittak, or the. emancipation of flaves, is recommended by the pro- 
phet, who has declared “ whatever MusstrLMAir Jhall emancipate a 
“ fave (being a believer f God will, for every member of the fave fo 
“ liberated, releafea fmilar member of the emancipator from hell fire ." — 
It is therefore laudable in a man to releafe his flave, or in a woman to 
errant freedom to her bondmaid, in order that this deliverance of God 

D 

may be thereby fecured to to them *. 

Emancipation is approved, where it proceeds from afreepetfon, 
of found underAanding, and an adult, with refped to a flave who is 
his own property. Freedom is made a neceflary condition in the 
emancipator, becaufe Ittak, or manumiffion, is not applicable to any 
except flaves, and a flave cannot be the proprietor of a flave +; and 
maturity of age is equally a condition, becaufe a boy (for inAance) 
does not poffefs competency to emancipate a flave, as this is an afl: 

■ j * 

* Arab. “ In 9rdir that iht exchange of a Ftmli for a limb may he fecund,'^* 

f It is to be obferved that the reftri£Iion here mentioned does not app)^ ttiMokatihs 
and Maxoons^ but only to Ahldf^ or others, in a Hate of ah/oku iUvery, 

( ' produftivc 
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produdive of evident damage to him, (whence it is that the guardians 
of a minor are not empowered to emancipate any of the (laves of their 
ward;) and fanity of intelled is all'o a condition, becaufe a lunatic is 
incapable of any independant ad. 

• If an adult declare that he had in his non-age releafed a certain 
(lave, his words are to be credited, bccaule he here flands as a negator 
of raanumiffion *, as he refers the manumifiion to a period in which 
he was not competent to pronounce it. — And in the lame manner, if. 
a rational perfon declare that he had releafed luch a (lave “ whilji be 
“ was mfane," his declaration is to be credited, provided his infanity 
had been a matter of notoriety, as he is a negator, on account of his 
referring the manumidion to a ftate which forbids it. — If, on the other 
hand, a boy were to fay “ every (lave of which I am poflefl’ed is free 
“ on my majority,” it is not approved, as the declaration of an infant 
is not binding upon him. — It is to be obferved that one condition ef- 
fcntial to maniimiffion is that tlie (lave be the adual property of the 
emancipator; and hence, if a perfon were to pronounce or grant an 
emancipation with refped to the (lave of another ^ it is ineffeftual, be- 
caufe the prophet has declared “ there is no emancipation with re/petl 
“ to a thing of which man is not the proprietor." 

If a perfon fay to his male or female (lave — “ you are free ," — 
or, “■ you are Moattick-tf— or, “ you zxt JtteekXf — or, “you 
“ are confecrated to God,” and fo forth, —or, “ I have emancipated 
“ you,”— or — “ rendered you a Moattick," or — “ confecrated you to 
“ G 6 D,” and fo forth, — in this cafe fuch (lave becomes immediately 
free, whether emancipation may have been the intention of the fpeaker 

* That is to kf, he appears as a defendant, pleading againjt manumiffion, and not as 
a fuitor pleading for it. 

t The participle from which may be rendered either frte or manumitted,. 

\ The noun of quality from which bears nearly the (ame fenfe with MoMck, 

or 
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01 iK)t, bccaufe thefe modes of addrefs exprefsly fignify manumiflion, 
as being received in that fenfe both in law, and alfo.in common ufc. 
And lliould the perfon thus addrefling his flave afterwards declare that 
hehadonlyfpokeniny^; or that, by the terms free, Moditick, and 
fo forth, he meant no more than to intimate that he [the flave] was 
relcafcd from work or labour, his declaration is ftill to be credited in a 
religious view *, lince thefe expreflions bear fuch conftrudions ; but 
yet it is^not credited with the Kdzee, as thofe conftrudions contradift 
•the evident tenor of the emancipator’s words. 

If a man call to his flave, faying “ O, Modttickl"--<x, “ 0, 
freeman !" the flave is thereby emancipated, as thefe are voca- 
tives pronounced in terms exprefsly fignifying manumiflion, and which 
require the condition of freedom to exifl: in the perfon to whom they 
are addreflTed: he is accordingly emancipated,— except where the 
proper name of the flave coincides with the addrefs, as if (for inftance) 
the flave’s name be Hoor, (that is, free,) and his mafter fliould call 
or fpeak to him by that term, for in this cafe the ierm is intended 
(not as the defeription of a quality, but) merely as an appellative. — If, 
however, the flave have a name diflering in terms but correfponding 
in fenfe, as if his name were Hoor, [that is, in the Arabic language, 
free,'\ and the owner Ihould call to him in Perfon language, faying, 
“ O, Azadl [which has the fame fignification,] the learned hold that 
the flave is in this cafe emancipated; and fo alfo, if a perfon fhould 
call to his flave whofe name is A%ad, faying “ 0, Hoor!" bccaufe, 
in both thefe cafes, the term by which the flave is addrefled is not his 
appellative, and muft therefore be regarded as deferiptive, which re- 
quires that the flave be free. 

re**amex^he^ ^ either to his male or female flave “ your wei, (or) 

emancipation “ back, (ox) head, is free,” or to his female flave, ** JQVX pudendum 

* That is to fay, with regard U hit cmfclena. 

.6 “ is 
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“ is releafed,” fuch male or female flave is thereby emancipated, be- 
caufe by thcfe expreflions the whole pcrfon iS ncceflarily implied, as 
has been already explained in the Book of Divorce. — And if a man 
apply emanciparioh to any difFufive portion of the body, faying to his 
flave “ an half of you is free,” — fuch portion of the flave l>ecomes 
emancipated accordingly. — In this, however, there is a difference of 
opinion which (hall be hereafter explamed. 

If a man apply emancipation to any fpecific part of the body 
which is not explained to imply the whole perfon, (fuch as the hand 
or foot^ for inftance,) it will have no effe£I either totally or partially. 
—This is the opinion of our doctors. — Shafe'i^ however, oppofes it. — 
The arguments refpeding it have been recited in the Book of 
Divorce. 

If a man fay to his flave “ I have no property in you,” thereby 
intending manumiffion, the flave is emancipated ; — but he is not 
emancipated if manumiffion be not the intention, bccaufe this mode of 
. fpeaking does not only bear the fenfe of a fentence of emancipation, 
but it may aUb imply fale., or any other mode of transfer of propriety, 
as if the mafter were to declare “ that he poflefled no property in fuch 
“ a flave, having fold (or bejiowed) him and neither of thefc con- 
ftrudions can be afeertained but by the intention. — And the fame rule 
obtains in all implied expreffionsof emancipation, fuch as “ I have no 
“ property in you,”— or, “ you owe me no fervice,” and fo forth ; 
bccaufe as thofe expreffions bear the fenfe of emancipation, fo do they 
likewife bear the conftru£i:ion of fale or gift, or emancipation by ran- 
fom; and hence the intention is neceflary, in order to afeertain which 
fenfe the expreffipn is to be conftrued into. 

If a man fay to his female flave “ Atlikto-ke,''’ (that is, I have 
parted with you,) it is the fame as if he had faid “ I leave you to your 
“ own way.”— This is recorded as an opinion of Aboo Toofaf, and is 

merely 
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merely a diftinftioii made by him (on account of fimllarity of (bund) 
between this term and '•7;7//^/o-^e, (that is, I have divorced you,) for 
if a mafter were to (peak thus to his bondmaid, (he does not in virtue 
thereof become emancipated, although luch were the intention of the 
Ipeakcr. 

If a may fay to his (lave “ I have no fovereignty over you,” there- 
by intending manumiffion, yet the (lave is not emancipated, becaufe 
the exprefTion here ufed implies power to difpofe of abfolutely, and there 
are cafes in which property may remain without a right to the exer- 
tion of fuch a power, as in the inftance of a Mokdttb ; conti'ary to the 
exprefllon before alluded to, “ 1 have no authority over you," fmee 
dereliiflion of authority cannot be underftood independant of relinquifh- 
ment of property, as a mafter (fill retains authority over his Mokatib 
for the purpofe of exadting the fulfilment of his Kitdbat, and accord- 
ingly a fentence which exprelTes a derelidtion of authority bears the 
fenfe of an emancipaiton. 

If a man fay of his (lave “ this is my fon,” and perfevere in his . 
affertion by afterwards avowing the truth of it, fuch have is emanci- 
pated. Our author, however, obferves that this confequence follows 
only where the refpedUve ages of the mafter and the (lave are fuch as 
admit of the former being fuppofed the father of the latter. Where 
it is otherwife, the fubjedl: (hall be exemplilied in another place.— It 
is to be obferved, that if the parentage of the Have (hould not be a 
matter of public notoriety, this alfo is eftablilhed in his mafter, by 
virtue of his declaration, becaufe a right of claim exifts in the mafter 
in virtue of the j-ight of property, andthe flave is in need of an 
eftablifliment of parentage ; — and the parentage being eftablifhed in the 
mafter, the flave becomes free, becaufe the exiftence of his defeent, 
as from his mafter, is conneded with the inftant of his conception, 

, • The property in whom cumot be transferred either byyW* 9* vP' 
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aiid hence it appears that the mafter was the owner of his child, 
which being directly contrary to law, the freedom of the latter be- 
comes a neceflary confequence. — But if the parentage of the flavc 
fhould happen to be a matter of public notoriety, (that is to fav, if 
his birth and defeent be already known and afeertained,) it cannot be 
eftablifhed in his owner; but the Have is neverthelefs emancipated, as 
the expreffion in queftion mull be received, if not in its literal yet in 
its figurative fenfe, left the words of the Ipeaker, who is fuppoled a 
rational perfon, (hould be rendered nugatory* 

If a man fay of his flavc “ this is my Mawla^fi the flave be- To 
comes liberated, although the mailer Ihould have no pofitiv e intention him to be his 
in this declaration; becaufe the term Maivla, notwithrtandiiig that it ^ 
bears many meanings, fuch as an ajfijlant., a nephnv, a an 


^ With rcfpe^l to flaves, the mutual relation exifting between the emancipated and his 
emancipator. This word has a vaft variety of fenfes, and has long been the occallon of 
much contention between the fetSts of dice and Omar. It is related that when Mohammed 
made his laft pilgrimage to Mecca-, he Hopped at a place on the road called Ghadeer, and 
having there conftruded a pulpit of the pannelsof camels, and called together his compa- 
nions to the number of 70,000, he then took Alee by the hand, and, mounting the pulpit, 
afked the people whether he was not better than them I — and on their anfwcring in t^e af- 
firmative, he faid, then over fuch as I /twMawla fo alfo is Alee i whoever is his friend 
is mine, and whoever is his enemy is mine:'* and on his defeending, the people flioutcd 
applaufcj andOuh^ (it is added) was one of the frjl to congratulate Alee on this accejfion 
“ ^ The ^hiyas [fbllowers of Ala] adduce this ftory as a convincing proof of 

the juftnefs oiAlee's title to the (ucceiTionj wbilft, on the other hand, the Soonis [followers 
of Omar] maintain that, the word Mawla meaning an ajftflant, this fptech implifd nothing 
more than that AUe, after the prophet’s deceafe, fliould affl the Muffulmans in the manner 
he [tbcprophetjhad done; which, indeed) without this injunction, it was his duty to have 
done: but thdhiyas again mainuki tliat whatever doubt, from the variety of meanings, 
may be attached to this word, the particular circumflances of the cafe prove it beyond 
a queftion t moreover, Mohammed, it is allowed, knew of his approaching death, as the 
pilgrimage he was then upon was undertaken on that account ; to what end, therefore, could 
he have performed a ceremony of this kind, with fuch circumftances of formality, were it 
not to declare his fucceJJorF and this opinion (they allege) is corroborated by the circum- 
ftance of'hiB death happbningtoon after, and without his having appointed a fuccefibr. 

Vox. I, 1 i i eiiiLincifator, 
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emancipator, and alfo a Jlave emancipated, yet is here to be taken In 
the lalt feiife only, fince a mafter does not commonly require any aid 
from his flave, — and the parentage of the flave is notorious, — which 
forbid its being taken in the Jirfi or fecond fenle; — and the third is merely 
figurative, whereas words are legally to be conftrued in their literal 
fenfe ; and the application of it to a flave forbids its being taken in its 
fourth fenfe ; wherefore it muft neceffarily be received in its laf ac- 
ceptation ; and fuch being the cafe, the term ftands as an exprefs ma- 
numiffion, which is accordingly cftablilhed, independant of intention. 
And the fame rule holds if a mafter fhould lay of his female flave, this 
is my Mawlat *, on the grounds already ftated.— -If the man alfo who 
ufes this expreffion were afterwards to fay that his intention thereby 
was to exprefs Mawla-Mawaldt +, or that (acknowledging the word 
to bear its la(l acceptation, as before recited) he was not ferious in fo 
expreffing himfelf, however this may coincide with his own confei- 
ence, yet it is not to be admitted with the magiftrate, as it contradids 
appearances. 

or addrefs If, howevcr, a man (hould ufc the term Mawla to his flave in 
the vocative, faying “ 0, ray Mawlal'" the flave is liberated; be- 
caufe, as it muft be received in its laji fenfe (for the reafons before 
mentioned) it ftands as an exprefs erfiancipation ; and as vocatives in 
other inftances are confidered in the light of exprefs emancipation, 
where the fpeaker; addrefling his flave, fays “ O, HeorV' or, “ O, 
“ Atteeki'* and fo forth, inducing the liberation of the flave, fo alfo 
in the prefent cafe.— maintains that t^e flave is not in this cafe 
rendered free but through the Intention of the fpeaker, becaufe it may 
fometimes happen that this expreflion is meant merely as a mark of 
kindnefs, or fond regard, in which'fenfe it is frequently ufed, the fatpe 


* The feminine of Mmola* 

t A perfon conned^ed with another in general interelli| by a oMtual compad* It is a 
term ufed to expreft any peculiar intimacy of connexion. 


as 
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as “ my child]" or, “ majlerl" the ufc of which words from a 
mafter to his Have does not conftitute emancipation unlefs by the in- 
tention of the fpcaker. — Our doctors, on the other hand, allege that 
a word muft be taken in its literal fenfe in preference to any other; and 
an emancipated perfon is the literal fenfe applicable upon the prefent 
occafion, as has been already demonftratod ; and as it is capable of 
bearing its literal fenfe on this occafion, it muft be fo received: con- 
trary to the terms child, tnajler, and fo forth, bccaufe in thefe words 
no meaning is found peculiarly applicable to emancipation, fuch phrafes 
being ufed merely as expreliions of kindnefs and afteftion. 

If a man addrefs his flave, faying “ O, my fon or, O, my 
“ brother!” the flave is not liberated, becaufe the intention of a vo- pafonaiiy, t» 
cative expreffion is merely to diftinguilh the perfon who is addrefled 
by it : for although, where the fpeakcr addrefles the flave by a de- 
feriptive term, in its fenfe applicable from him to the perfon he ad- mmumiflion. 
drefles, it muft be taken as fixing that defeription upon the latter, (the 
fpeaker appearing in his own mind to apply it to the perfon he thus 
addrefles, the fame as if he were to call to him by the term freeman^ 
and the flave accordingly becomes liberated, for the rcafons already af- 
figned,— yet where a perfon calls to his flave by a term not at all ap- 
plicable from him to the flave, the intention of the addrefs appears to 
be merely a SJlinguiJhing appellativey not fixing any particular deferip- 
tion upon the perfon called to, as that of fon is not applicable, fince 
the flave fo addreffed is the progeny of another perfon and not of the 
fpeaker.— It is recorded in the Rawdyet Sha%, as an opinion of Ha- 
neefa, that the flave in the prefent cafe becomes liberated : but the au- 
thority of the Zdbir-Rawd^et, as before ftated, is the moft worthy of 
credit. 

If a man fay to his flave, “ O, fon !” the flave is not emaiKipated, 
becaufe this Amply expreffes a truth ; to wit, that the Jlave is the fon 
of his own father. 


lii 2 


If 
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Tf ^ perfon lliould lay of his flave “ this is my fon,” where the 
(lave could not poffihly be conceived to be the foil of the fpeakcr *, 
yet the (lave (according to Aboo Voojqf) is emancipated, independant 
of his mailer’s intention. — The two difcipics maintain that the ftave is 
not liberated, although Inch be the intentioB } and Sbqfei coincides in 
this opinion ; for they argue that the exprelfion, in the prefent cafe, is 
not at all applicable, and muft be regarded as nugatory, in the fame 
manner as if a man were to fay to his Have “ 1 emancipated you before I 
was born,”— or, “ beforc^e* were born.” — Hantefa argues, in fupport of 
this opinion, that although the exprelfion in queAion cannot be taken in 
Its literal fenfe, yet it maybe taken in its figurative fenle, (viz. “ this 
“ Jlave is free from the hour I firfl pojjeffed becaufe, fuppofing 

the Have were really the fon of the mailer, his filial rtdatiDn would 
occafion freedom, that being the effeft of it ; and as it is allowable to 
intend the effed by a figurative mention of that which is its caufe, lb 
the exprelfion now under confidcrarion muft be taken in iisjiguratm 
leufe, in order that it be not rendered nugatory : contrary to the cafe 
of a man laying to his flave “ I releafed you before 1 was born,” — or, 
“ befoie you were born,”— bccaufe here no figurative fenfe can 
be applied, as none can he.cwyeyed or implied under fuch a modK of 
exprelfion, and hence thofe WCM-ds are to be regarded as nugatory. 

If a nw» (hould fay «f his bondfnoan “ this is my fether,*’— or, 
of his femafe flaive, this is my mother,” where ftich peHhn could 
not hare been begotten or born of fuch ntale or female flave +, there 
is, in this cafe^ the fame difference of offinion between /fa««/a’s doc- 
tritte and that of the two difeiptes, as is recorded in the preebding 
cafe.— And if a man fliould fay of h» flave* being a b<5^* “ this is my 
“ grandfather,” fome lawyers have faid that here alfo the famedtf- 

* As if (for inftance) the Ibre were older than his mafter. 

t As (for inftance) the pelfoli fo ^)eaking were ah4n ih# flive of whom he 
fptalcs. 

fcrencc 
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fcrence of opinion obtains ; but other authorities affert that the (lave 
in this ihftaiKc does not ftand liberated, acoording to all the doctors, 
becaule this expreflion is not the occalion of freedom to a {lave, but 
through the intermediatiort of the more immediate relative, namely, 
the father, who is not here mentioned, lb that it cannot bear the con- 
ftrudion of freedom by implication : contrary to where a man fays of his 
Have, “ this is my father," — or, “ my fon," becaufe thele words 
occalion freedom to the Have without including any other intermediate 
perlbn. 

I 

If a man fay of his Have “ this is my brother,’* yet the Have, is A mande- 

*' , . . . . j j daring nis 

not emancipated, according to the Zdhtr Rawdyet. — It is recorded, as flavc to be 
an opinion of Aboo Haneefa, that the flaVe is rendered free. — The “ 

reafons upon which the Zdhir Rawdyet proceetis are the fame here as 
in the preceding cafe ; and the opinion of Hanerfa is founded upon what 
has been already mentioned in the cafe of a man faying to his llave, 

“ 0 my fon'f— or, “ this is my fon** 

If a perfon {ay of his male Have “ this is my daughter,'* feme Expreflion. 

^ •i.irn. Jwfogether 

authorities fay that the learned differ in opinion concerning the ettect inapplicable 
in this cafe; others, however, affert that all the doftors agree in opi- 
nion, that the Have is not emancipated, becaufe the perfon addrefled 
is not of the fex mentioned ; and as the effeft is connefled with the 
thing mentioned, and that does not exift, it follows that the addrcls 
mull be regarded as nugatory. The arguments in this point liavc 
been already detailed under the bead of Marriage. 

IF a man fey to bis female Have, “ you are fimply divorced,”— or; and fo alio, 
« completely divorced, --or, “ veil yourfelf by any of thefe divorce ap- 
intending manumilTTon, yet Ihc is rwt emancipated.— af- 
ferts that {he becomes free, where fuch has been the fpeaker s in- 

• See Bopk ef DWorc«i Chap. II. Stft. VI. 


tentlon. 
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tcntion. — The fame difference pf opinion obtains in all expreflions of 
divorce ,uled towards a flare, whether exprefs or implitdy according to 
what is alleged upon this head by the followers of Shefei, whofe ar- 
gument herein is, that the fpeaker intends a thing which the expref- 
fion he ufes bears a conftrudion of, becaufc between pofleflion by 
marriage and pofleflion by right [namely, hy iomlage] there is a refem- 
blance, as they both amount to fuijlautial poBtffion; the latter is 
evidently fo ; — and the former is alfo fuch in effed, and not of the 
dais of ufufru£iuary pofleflions, (whence it is that permanency is one 
of its eflential conditions, and that rendering it temporary annuls it,) 
for if it were merely an ufufruduary pofl'effion, like hire, it would not 
be annulled by reftriding its duration to any particular time ; and the 
effed of a fentence of divorce in the one cafe, or of manumiffion in 
the other, is to deftroy the right of the proprietor, (whence it is that 
the fulpenllon of it upon a condition is approved,) — but it does not 
go to efiabl'ijh any thing, fince if fuch were the cafe fufpenfion 
would not be approved, becaufe the fufpenfion of an eftablifliment of 
poflTeffion upon a condition (as in fale, where a man fays, “ I will fell 
“ fuch an article provided the pilgrims arrive,”) is difapproved. 

Objection. — Ittdk is an eJiabli/hmeHt of power, not a dijfolution 
of it, whence it is that its effeds»take place, fuch as competency in 
authority and in evidence, and fo forth ; fo that this does not referable 
divorce, which is purely of a deftrudive nature. 

Reply. — Ittdk is a deftrudion of property; but the aforefaid ef- 
feds are eftabliftied by it for a reafop which had previoufly exifted, 
namely, the flave’s being in an opprcflbd ftate. — NoW there being this 
refemblance between divorce and manumilTion, expreflions of emanci- 
pation and freedom may be figuratively ufed for divorce, which ac- 
cordingly takes place where fuch is the intention, and fo vice verfa.-^ 
Our dodors, on the other hand, argue that the perfon here mentioned 
(fuppofing the emancipation of the flave to have been his intention) 
has meant and intended a thing which the words he ufes do not bear 
the fenfe of, becaufe the term Ittdk, in its literal fenfe, means “ en- 

“ dovoing 
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“ dowlng ’Vbith power” and ‘falak “ the removal of refraintf and a 
Have is a dead matter , transferable by Tale or othervviie, and incom- 
petent to any independant ad ; but by virtue of Ittak he becomes 
alive, and capable of ading for himfelf ; — whereas a wife^ on the con- 
trary, is already pofl'efled of all her natural rights and competency, 
under the rcldraint of marriage only, which, in fome particular in- 
’flances, (fuch as going abroad, and fo forth,) debars her from tlie ex- 
ercife of them ; but this reflraint being removed by Taldk [divorce,] 
her independant' rights, which were before oblcurcd under the matri- 
monial fubordination, but not annihilated, become again apparent: 
now it is evident that the eftabliflament of a new right ii\ any perlbn 
is a more forcible ad than the limplc removal of reflraint in a 
right already exifting; and fo alib pofleflion by right is of a more 
abfolute nature than,poire(fiori by matrimony, and hence the deftruc- 
tion of the former is a more forcible ad than that of the latter ; and 
any word ufed in an implied fenfe admits a conftrudion of equal or of 
lefs weight than its literal meaning, but not of greater-, whence it 
follows that Taldk [divorce] cannot figuratively be taken as in- 
tending manumiffion, although the reverfe of this be legal and 
valid. 

If a man fay to his flave ^ you are equal to a freeman,” yet he is 
not emancipated, unlefs fuch be the intention, becaufe the term equal 
is, in common ufe, aflbciatcd with a variety of ideas, fo that its fenfe, 
as expreifive of the quality of freedom- exifting in the perfon addrefledy 
is dubious. 

If a man fay to his flave “ you are not otherwife than free,” 
fuch flave becomes emancipated, becaufe the exception thus af- 
fixed to a negative amounts to a confirmation of the cfflrmattve.. 

If a man fay to his flave “ your head is the head of a freeman,” 

he is not emancipated, becaufe this is merely a comparifon, exprefled 

with 
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tvith nil elliplis of the comparitive term a flavc is eman- 

cipated by his mafter faying to him “ your head is a free head,” be- 
caufc his freedom is fully acknowledged by that phrafe,’ fince from the 
head the whole perfon is neceffarily uiidcrftood. 


SECTION. 


No perfon 
can be a (lave 
to a relation 
wjihin the 
prohibited 
degrees. 


If a perfon become polTcircd of a (lave who is his relation within 
the prohibited degrees *, fuch (lave by that aft acquires his freedom. 
This is recorded as an ordinance of the prophet, and comprehends all 
kindred within the prohibited degrees, whether {landing within the 
parental connexion, fuch as fathers^ mothers^ fons^ and daughters, or 
independant thereof, fuch as brothers, and fo forth.— reftrids 
the operation of this rule to rations df the firft clafs puly. — His argu- 
ment is that the eflablithment of manumilTion independaut of the con- 
fent of the proprietor is contrary to analogy ; and as the fraternal and 
other connexions are not of equal weight or moment with the pater- 
nal, the cafe does not sdmit that the former fhould be connected with 


the latter, dthor by analogy, or argunaeiits drawn from the facred 
writings,— wiheace it is i\\i3t.'^iMolidtib were to purchafe, as a (lave, 
his brotfxr or uncle, fuch relation does not become a Mokdtib in con- 


formity to the condition of the purchafer, but flill continues an abfo- 
lute flave', whqreas, if a Mokdtib were to purchafe his father or child, 
the perfon purchafed is no longer a "flave, hut becomes a Mokdtib in 
conformity to fbc coaefltion of the^purchaler, and is rendered by 
the Mokdtib himfelf obtaining his freedom in confequence of the fuTfll- 
ment of his contrad ol Kit^at . — ^Thc argumenU of our* dodors are 


6 


* See Mdirimeny, 'Ch*p* U*' 
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twofold; — FIRST, the ordinance recorded of, the prophet, as ;jlroaclv 
ftated, which comprehends all degrees of kindred under tlic deferip- 
tion of prohibited] second£,y, the I'eafon of a parent or child being 
xci\i\(txc^free, in the prefent cafe, is tlie affinity which occafions pro- 
hibition, and a reftridtion to the parental Ac^xet of kindred is nuga- 
tory and inadmilliblc, becaufe the prefervation of any connexion 
^ which occafions prohibition is enjoined as indifpenfable, and to break 
it oft is forbidden, — (whence it is that a man is required, if necellary, 
to furnifli fubliftcnce to every relation within the prohibited degrees, 
and alfo, that marriage with them is forbidden,) and the fame reafon 
applies in degrees of kindred not parental, fuch as the brother or uncle. 
It is to be obferved that this rule extends to inf dels within the Mitf- 
fulman territories, as well as to Mujfulmans, and alfo to minors and 
lunatics, the reafon of prohibition above mentioned applying equally 
to all thefe deferiptions. — And in reply to what Shafei has advanced 
in fupport of the doeftrine of his fed with refped to Mokatibs, it is to 
be remarked that where a Mok&tib purchafes, as a flavc, his brother, 
or any other relation of the more rernote degrees, (fuch as his uncle or 
aunt,) the perfon purchafed is not rendered a Mokdtib, bccaufc the 
^ower of a Mdkdtib over his property is not of a full or complete na- 
ture, fo as to enable him to perform the ad of emancipation ; and the 
prefervation of a kindred connexion is incumbent and enjoined only 
where fuch a power exifts: but the cafe is otherwife where a Mokatib 
purchafes, as his flave, his parent of child, who thereupon becomes 
alfo a Mokdtib] for the liberation of parents and children muft be coti- 
fidered as one delign of the coxAT^^i%^ Kitdbat, — becaufe, as the in- 
tention of a flave, in entering into fuch a contrad, is (eventually) to 
procure his own freedom, fo is it to procure that of his parents or chil- 
dren allb, their tendage being as grievous and degrading to him as his 
own; and this being the cafe, the falc of the parent or child of a 
Mokdtib is forbidden, and they become free on the payment of the 
ranfom, in order that all the ends of the contrad or Kitdbat may be 
obtained.— .^^00 Hanefa makes this rule extend to the fraternal as 
VoL, I. K k k well 
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well as to the ^connexions of a Mokdtib ; and in this opinion 

the two dikiplcs alfo coincide; it does not however extend to the fra- 
ternal connexion of fojkr brother or fofer ftfier, becaufe they are pro- 
hibited, not from connexion of bloodt but of fofierage. 


If a mafter emancipate his flave, whatever the predifpofing caufe 
urging him to that a£t may be, whether he do it from religious mo- 
tives, or at the inftigation of the devil, or in obfervance of any idola- 
trous fuperftition, the emancipation is equally legal and valid, as pro- 
ceeding from an authorized perfon, (the poplfor,) and afFeding its 
proper objeft, (the Jlave.) 

The emancipation pronounced by a profligate or a drunkard is alfo 
legal for the fame reafon. 

If a perfon refer emancipation to the a£l of poflellion, (as if he 
were to fay to the flave of another, “ if ever I become your mafler, 
“ you are free,”) — or, if he were to fufpend the emancipation of his 
own immediate flave upon a condition, faying “ if jwu enter fuch a 
“ houfe, you are free,” fuch reference or fufpenfion are approved*, aS 
well as in divorce. The reference of emancipation to pofleffion is held 
to be illegal by Shafei^t as is particularly ftated in the book of divorce : 
all thedodors, however, coincide in the vafidity of the fufpenfion of 
emancipation upon a condition expreifed, becaufe Ittik is held in law 
to be purely a ^reiiblio;i of a ri^t, in which fufpenfion is of courfe 
admitted ; — contrary to any ad amounting to a trausfer of a right, (as 
Jale, for inftance,) the fufpenfion of which is illegal, as is explained in 
its proper place. 

If the flave of an infidel aUen, becoming a aaweit to the faith, 
retire into the territory, he is free,* becaufe wlien4bc.flavcs 

from the countries around dcfcrted tijcir CMfrers,) and vcWlt into ^nd 

embraced 
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embraced the dofbrines of the prophet, he declared, — ‘‘ thcfc^vr //V 
frccd-mcn of God and alio, bccaufc the (lave, at the time he de- 

livers Ihmfelf np, is a Mujfulman^ and bondage is not eilablillK'd in a 
Mujj'ulmati originally. 

If a man emancipate his female flave, Ihc being pregnant, the T lie foetus of • 
’ foetus becomes alio emancipated, in conieqiience ot the manumillioii ot female Have 
the mother, as it is connedM with her in the fame manner as one ol 
her members: — but if the maftcr were to emancipate the fatus only, I’^uon. 
and not the mother^ the former alone is free. — It is to be ohlcrved tljat 
the manumtjfton of a fatus is approved, hut not the fale or gift^ bccaufc 
delivery is a condition of gift^ and the power of dclivciy a condition 
of fale,, and neither of thefe can take effedt until after the birth ; but 
delivery, or of delivery, are not eflential conditions of 

tion, and therefore arc not requifite to validate it. 


If a perfon agree to emancipate the foetus in the womb of his fc- Emancipa- 
^ ° - /- '''''' of a fe- 

male flave for a compenlation, the joctus is free, but the compenia- tm, tor a 

tion is not due, hecaufe it is impoffiblc that any compaft llrould he 'ionj"vtiid. 

made binding upon an embryo, as no perfon has power over it until 

after the birth ; — nor can it be made fo upon the mother, bccaufc tlie 

embryo is (with ref^dt to emancipation) altogether diftindl from her, 

and to ftipulate a return for freedom, binding upon any but the perfon 

liberated, is contrary to law, as has been already (hewn in treating of 

Khoola.—M is here ncccflary to obftfve that the exiftcnce of pregnancy 

is not fuppofed at the period of emancipation, unlefs the delivery follov\ 

whhin the fpace of fix months after. 


The child of a female flave, begotten by her maftcr, is free, he- 
caufe fuch child derives its exiftcnce from the mafter’s feed, and is 
therefore free, radically, as it is a rule that that which is created from 
the feed of a free perfoa is itfdf freq. The feed of the female flave alio 

K k k 2 does 
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docs not ill any refped tmverfe or oppofe that of the mafter, fince her 
feed is the property of her matter, becaufe the mother’s connexion 
with her child is more intimate than that of the father, in virtue of 
her right of * ; or, liecaufe the hufband’s feed is confumed 
in that of the female (lave, as her own feed remains with her in 
its proper and original place, whereas that of the hulhand, proceed- 
ing from him, mixes with her’s, and is confequently lott and expend- ‘ 
cd in it. 

, OnjECTioN.^Refpcft is paid to preference only where two things 
are oppofed to each other; but here an oppofition between the two 
feeds is not admitted. 

Replx. — A n oppofition appears in this cafe between the two 
feeds, 

Objection. — It would appear that the child fhould be free, as 
well as the child of a Magroor -f, fince the father, in the prefent cafe, 
does not will the bondage of hi^^hild.^ ^ 

Reply. — The hufband, in the above cafe, pertainly wills the 
bondage of his child, being'jprevioup^ WWe of |h^ cdnjequence ; for 
wheiii-knowiiTg tliis, he agreed to marry the mother, hrs confent 
thereto is ettablifhed : contrary to the cafe of a Magroor, who, adting 
under a, deception, cannot„ho.>ihppofed It) willtlbe bondage of 'his 
child, 

f dj ‘ ' ■ * 

The j^hil^ of a free woman is whether her hufband be a free- 
man or a flavc, hecaufe the mother’s conMxfon with it is more inti- 
mate than that' of the father, (foi^t^ reafon already mentioned,) -fo 
that a child is a dependant of its mother in freedom, as well as in bon- 
dage, or in 4ny other lefs abfolut? deferiptioa of flaycry, fuch as 
bat, and fo forth*-«-that is, if the mother be aft abfolut? flave, the 

* See Book of Divorce, Chip. 3fiiV. ^ f On# tding 

V . ' ; child 
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child is lo likewife, although the father (who is the hulhand of the 
Have) beyree, — or, if the mother be a the child is bom ia 

that ftate, as a dependant on its mother, — and fo of the . reft. — If, 
moreover, a man beftow \\\% Am~JValid in marriage upon anyperfon, 
and flie produce a child, fuch child ftaads in the predicament of an 
Am-Walid'i — that is, it becomes free on the death of the owner of the 
mother, as well as the mother : — and in the fame manner, if the mo- 
ther be a Mokaiibuy the child is a Mokdtib, as being a dependant of the 
mother. 


CHAP. II. 

Of Slaves of whom a Portion or Member is emancipated^ 

If a maftcr releafe a portion of Jfcus ilavc, fhis ba/ff for inftance,) the 
flave is in fuch proportion and muft work out the remainder of 
his value by Sidyet, or emancipatory labour *. This is the doctrine 
of Hcmeefa . — ^The two difciplea,R»iillJlin that the flave, in the prefent 
inftance, becomes emancipated w This difference of opinion is 
founded in the different tenets oiflane^Aza^ the two difciplb refped- 

• 

♦ Sia^et is m«u\t pr hb9m qf anjr Wnd» It is a principle in tYit'XfuJfulman 
law that no perfon caaremain partially i flave, bvtf that any circumllance whkh in its na- 
ture eftablifhes the tmancipation ht a part^ proridci /or, and necelTarily induces, the even- 
tual emancipation oftbt and hence the rule that a flave partially emancipated works 

out the remainder of hi$ vakie at an afeertained rate, b^pj: jn iqme mcafure in ftate of 
2 iMokMib: €idyit therefore, rendered mancipitorf khuur\ and by the word khour^ 
throughoift this book, <nuinopatory labour is to be imderftooi 


A (lave par- 
tially eman- 
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work out the 
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ing the nature of emancipation ; the former holding that it is capable 
of divifion, and therefore that whatever part or portion of a Have may 
be emancipated by his mafter, fuch part or portion only is immedi- 
ately affected thereby, — whereas, the two difciples hold it to be alto- 
gether incapable of divifion or partiality, (in which opinion Sbafei alfo 
coincides,) and hence, that the application of manumiffion to any par- 
ticular part or portion of a Have Hands as an application to the whole, 
and coafequently that the flave becomes emancipated in toto ; — for they 
argue that the meahing of emancipation is the ejlablijhment of th qua- 
I'lty of freedom, and the quahty of freedom is a power both real and 
virtual, and this is eftablKhed by the deftruClion of its oppofite, name- 
ly, bondage, which is a virtual inability; now this power and inability 
not being capable of foUows that ludk or manumiffion, 

which is the eftablilhment of this power, is alfo incapaWe of divifion, 
in the fame manner as dhorct, the remijfton of retalmtion, and the efa~ 
blijhment f parentage . — ^Thesngament oiHaneefa is* that manumiffion 
means the eftabliffiment of the quality of freedom by the deftruflion 
of propriety, or it means firqpjy the deftru<Hioii t^ propriety, — becaufe 
the propriety k the right irfdsMejmfter,.van4thefboadage is a right of 
all Muffulmkns, or, in other words, alright of the law, fince it is the 
penalty of infidelity, and^^ infliftion of this penalty is a right of God; 
Irtit tftemal^ h«6 deftroy the right of another, (namely, 

' being^ tAerftly 'tntitl^ to dcAroy^Jw eti/» right! (that is, his 
it is eftabfflieii^thit sc^fhhsuirion is the deftruaion 
dTptf^Pfc^ as it is pit>v4^ that shaittoniffiou is the deftruClion 

of pt«pffij*yi “sirf’Vjq propriOty’iS eapaiSl of divifion,. It follows that 
manumiMdrf^' cApabli’d# divifion V hut h i^ittecefiary the 
Have fhould labour, bccaufc the propriety of the mafter with refpeft to 
a invdilfWi'hi tftte flaVo. It is to be ohferved that a 

flaVe upon wHii(lfe%bour is filieuittBeiit is ^ Uaneefet X.o^&mdL in 
the predicamentof becaufe the appUcstioa of manumiffion 

to any 'particukr^lph^ ^Oming his 

emn maftcr /« toto, (accorffing to the argupaeots of the two di&ipks,) 
6 and 
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and the continuance of the owner's propriety in a pari (as drawn from 
the arguments of Haneefa) controverting this, 'the matter is tluts fet- 
tled, with a regard to the reafoning on both lides, by placing a flave 
who is emancipated in the predicament of a Mokutib, who is 
his own mafter, as far as refpefts a power ot adtion, or rights of 
Icizin, but not in refped to bondage y and the labour he performs for 
the remainder of his freedom is a fubftitute for ranfom ; it therefore 
belongs to the owner of the Have to require this labour of him, and 
alfo to emancipate him, if he plealcs, lince a Mokditb is a proper fub- 
jedf of emancipation,' as well as an abiolute (lave:— -but between the 
Have in queftion and a Mokdtib there exlfts this difference, — that if the 
flave fhould not be equal to the performance or fulfilment of his la- 
bour, he is not therefore liable to revert to his former ftate, as an ah- 
J'olute wher«8 a Mokdtib^ when unable to perform the flipula- 
tion of his Kitabdty reverts to his original ftate of bondage, becaufe the 
emancipation of -a part of a flave ia a pofitive deftrudion of propriety 
in fuch part, and therefore is irrevcrfible,— but Kitabdt is a contrati 
capable of diffolutitm or annulment in ftiort, a Have of whom .r 
part or portidn is c|aancipated beconaes placed in a middle ftate,— tlrat 
is, in a ftate between that of an abfaktte Jlave, and that of an ahfolute 
freeman, nearly analogous to the ftate of a Mokdtib, excepting only 
the difference above recited, as fuch a middle ftate is here conceivable : 
contrary to cafes of Snorceo^ remiffion ^ ntediatmt which do not adjnlt 
of any medium^ and of which a therefore, (lands as the whole.— 
Haneefa holds dlcizXlflttlad^siidainlufPi^ipnng, is alfocapabiqciif.divifion, 
whence, if a man were to^eate hk. portion in a female cppartnerlhip 
(lave an Atn^'Walid *, provided fuch (lav# be ^Moddbbka, (he becomes 
Jm-fViftlid io4he.part or portion Jb conftituted only s hut if (he be an 
abfolute flave, (he in this cafe becomes wholly Am-Walid to the partner 
conftituting her fuch. in part, he he^mdpg rcfponiMblc for the other 
portion of her to hia partner whole (ham in her hehiu by that de* 

ftroyed; 
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Itroj'cd ; and idch being the cafe, he obtains poflefiion of her in toto in* 
confc'qucnce of liis taking upon him this refponfibility; he accordingly 
becomes Jhk proprietor^ and Ihe is his Am-lValid in toto. 

If a man emancipate his portion in a copartnerfhip Have, fuch flave 
becomes free in toto., — (that is, ha3 a claim to ultimate freedom ;)— and 
if the emancipator be rich, his partner [in the flave] has three things in 
his' option ; he may, if he pleafe, agree to the freedom of his portion 
in the Have witliout any compenfation, — or, he may require indemni- 
fication from his partner for the value of his (hare in the flave, — or, he 
may require the Have to procure the freedom of his remaining portion 
by labour, as before Hated ; and if he chufe the fecond of thefe, he 
[the emancipator] has a claim upon the flave for the -amount; and in 
this cafe the Willa * refts folely with the emancipator or, if the other 
partner prefer the JirJl or the third mode abovementioned, the JVilla 
rcHs equally with both : but, if the emancipator be poor, his partner 
in the Have has two things in his option, — he may either agree to re- 
Icafe his portion in the flave, or he may require him to perfbfm labour-, 
— and in either cafe the JVilla refts equally with both partners. — This 
is according to-Haneefa. — The two difciples . fay that if the emanci- 
pating partner be rich, the other partner has no right to any thing but 
a compenfation for the value of his fhare; or, if the emancipator be 
poor, to require labout of the flave. — The foundation of this difference 
of opinion refts upon two points owe, that manumiflion isdivifible, 
according to and undivifible, according to the two difciples; 
— another, that the circumftaflee of the emancipator being rich is not 
held hy Haneefa to oppofe any objedion to labour, — whereas the two 
dilciples hold the requifition of labour by the partner to be in this 

• trilla is a fpecles of right to the property of another founded upon fome aft ofaf- 
fiftance or generofity pjevioully exerclfed towards him. Thtis the emancipator of a flave 
poflc'ITes a JVilla with refpeij to his freedman, in virtue of which he inherits to his eftate in 
the default of other heirs ; and, according to fome, the emancipator, in virtue his JVilla, 
has alio a right to all the Have’s efFeJb of the period of ema;icipalm. See Book XXXIII. 

cafe 
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' cafe inadmiHiblc, on the authority of a tradition of the prophet, who 
faid (concerning a perfon emancipating his portion in a coparcenary 
flave) “ If he he rich, he muji indemnify his partner for the value of his 
^ portion in that Jlave, — hut if poor, the flave mufl vuork out his re- 
“ maining portion of bondage hy labour,” — which is a proof that in- 
demnification is alone admiffible in the firfl of the above cafes, and la- 
bour in thefecond . — The argument of Haneefa n that, as the property 
‘ of the fecond partner’s portion is involved in the flave, it belongs to him 
to require indemnification for the amount from the flave, (in the fame 
manner as where a piece of cloth is blown, by the wind, into the vat of 
a dyer, and the cloth becomes coloured, in which cafe the proprietor 
of the cloth muft pay the coft of dying, whether he be rich or poor, 
becaufe of the lofs fuftained by the dyer, in fo much of his colours ex- 
pended,)— but a flave not being poflefled of any property, he is to re- 
quire labour of him in lieu thereof.— It is to be obferved that the term 
rich mentioned in thefe cafes, implies no more than that the eman- 
cipator be poflefled of property to fuch an amount as may enable him 
to be refponfible for the value of his partner’s fhare in the flave, be- 
caufe thus much fuffices to the fatisfaftion and convenience of both 
parties,— in fulfilling the defignof the emancipator by cftablifliing the 
freedom of the flave, which is a virtuous and acceptable aa,— and alfo, 
in fecuring to the other partner his right, namely, the value of his 
fhare in the flave.— When we confider the different tenets of Haneefu 
and the two difciples, as aforefaid, the ground upon which the doc- 
trine of the ktter (according to their tenets, in the prefent cafe) may 
be accounted for is evident;— and the‘cxpofition of the doarinc of 
Haneefa (according to his tenets) is that an option of manumijflon ap- 
pertains to the other partner, becaufe of his right in his lhare ftill re- 
maining, as manumifiion is (according to Haneefa) capable of divihon. 


* There are two deferiptions of wealth in the language of the law ; the firft Ttfir Tiy- 
fur, which maybettanflated <cmpamcy, the fecond Tlfar Ghur.icf, oi the tormci 

is the defcriptlon which is treated of in tills pl.ice. 
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and option of indemifcapon, bccaufe of the emancipator, in dcftroy- ‘ 
ing his own fhare, having deftroycd that of his partner alfo, as it is no 
longer transferable by fale or gift,— and option of labour, becaufe of his 
property in his (hare being involved in the Have ; — with refpeft to what 
is further advanced by him, that if the other partner chufe indemni- 
fication for his lhare, the emancipator has a claim upon the Have for 
the amount, it may be accounted for in two ways ; first, the eman- 
cipator, in confequeiicc of indemnifying his partner, ftands as his fub- ” 
ftitute ; and as It would have been lawful for the other partner to take 
the value of his portion in the flave by requiring labour of him, fo in 
the fame manner it belongs to the emancipator to exaft of the Have 
whatever he may have given to his partner as an indemnification for- 
his lhare, fince he now ftands in his place; secondly, the emanci- 
pator, by indemnifying his partner, becomes the owner of his portion 
in the flave; and thus ftands in the predicament of a perfon who, 
being Ible proprietor of a flave, has emancipated a part or portion of 
him,— and hence he is at liberty either to emancipate the remaining 
portion, or to require labour of the flave for the value thereof.— The 
Willa here refts folcly with the emancipator, bccaufe the flave has ob- 
tained his freedom entirely through him, fince he, by indemnifying 
bis partner, became foie proprietor.— This is fuppofing the emanci- 
pator to be rich but if he be poor, the other partner may cither 
emancipate his lhare, (fince his property in it ftill remains,) or he 
may require labour of the flave ; and in either cafe ftie Pf^illa of his 
lhare appertains to him, as in both the freedom of that lhare proceeds, 
him: and here the flave has no claim upon the emancipator on the 
fcore of labour performed by him to the other proprietor, bccaufe (as 
Haneefa argues) he has performed the labour for the obtaining of his 
freedom, or (as the two difciples contend) becaufe it cannot be decreed 
to be a debt upon the emancipator, fince he is poor -.—contrary to a 
cafe where the pawner of a flave, being poor, emancipates the flave 
whom he has pledged,— for in that cafe the flave has a claim upon 
him for the. labour which he in confequcnce performs to. the pawnee : — . 



this claim he has, according to Hanecfa, b«caufe he is thus .obliged 
to labour for his value after being emancipatedy — and, according to the 
two difciples, ‘bccaufe the earnings of his labour, which he pays t# 
the pavonce, is a debt due by the pawner, from whom the Have is 
therefore entitled to demand it. The opiiuon of Shafei, upon the 
cafe where the emancipator of his (hare in the flave is rich, coincides 
with that of the two difciples ; — but where he is poor, Shafei contends 
that full authority ftill remains with the other partner, with rclpcft to 
the difpofal of his (hare, either by fak, gift, or otherwife, bccaufe it 
is not reafonable that he (hould demand indemnification of the eman- 
cipator, who, being poor, is incompetent to anfwer it, — nor can he 
require labour of the jlave, who has not committed any offence to juf- 
tify the exaftion of extraordinary labour from him, and has no will in 
the aft of the emancipator, fince the will or alTent to an aft cannot be 
conceived without a previous knowledge of that aft, which is not fup- 
pofed in this cafe, as the eman(^|»ator performs it independently of 
him ; and it is not reafonable that the flave (hould become emancipated 
in toto, as this would be an injury to the partner from all which it 
follows that the right and authority of the fecond partner over his 
portion of the flave remains unaffefted, and (lands the fame as before. 
In reply to this reafoning our doftors contend that the requifition oi 
labour is reafonable, becaufc the propriety of fuch a requilition docs 
not depend upon the commillion of an offence, but is founded (in the 
prefent inftance) on the idea of the property of the fecond partner’s 
lharc being involved in the flave, as has been already repeatedly dated; 
there is therefore no necclTity that ponxier (namely, the cxillencc ot 
the quality and privileges of freedom) and mabtlity (whicii is incom-- 
patible with -that power) be united in one and the fame perfon. 

If each of two partners (hould teftify or declare that the other had 
emancipated his portion, in this cafe the flave muff perform labour to 
each partner on account of his refpeftive (hare, according to Hannfa, 
whether the parties be rich or poor, (or if one of them Ik rich and the 
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other poor,) bccaufe each partner aflerts that the other has emanci- 
pated his fhaie, and hence (agreeably to the doctrine of Haneefa) the 
^ave is as a Mokdtib in the conception of both, fo that k is not lawful 
for either to make him an abfolute Jlave ; the declaration of both there- 
fore is to be credited ; and as neither can make him an abfolute flave, 
each partner is at liberty to require his labour for the value of his lhare, 
becaule the right of requiring labour is cftablilhed in cack indifputably, * 
whether his declaration may have been falfc or true; for the flave is 
either his bondjhiati in the former fuppolltion, or his Mokatib in the 
latter ; each partner, therefore, is to require labour of the flave, what- 
ever his circumftances may be, whether rich or poor, becaufe the 
right of each is one of two things, — indemnification from the emanci- 
pator, or labour from the flave, — the competency of the emanci- 
pator to indemnify his partner not being regarded by Haneefa as any 
obftrittkioa to the requilition of labour ; and as, in the cafe here fup- 
pofed, indemnification- cannot required by eithef partner of the 

other, (fince each controverts the other’s aflertion,) nothing remains 
but that labour be required.-— And here it is to be obferved that the 
Willa of the flave refts equally with both partners, as each refpedively 
liiys “ my partner’s ihare is emancipated by his noanumiffion, and the 
Willa of it confcquehtly appertains to him, and my lhare is eman- 
“ cipatedfrom me by labour, and confequently iht Willa of it appertains 
‘i to nae.” — The two difciples allege that if both the partners be rich, 
labour is not due from the flave to either, becaufc each difeharges 
liimfrom this obligation, by advancing a claim for emancipation againll 
the other, (fince they hold that competency of wealth in the emancir 
pator forbids labour;) but the claim is not eftablilhed on account of the 
negation of the rclpoodent, whereas the difcharg,e of the flave from 
labour is eflablilhed by the declaration of each refpeftivcly. But if 
both the partners be poor, the flave inuft in that cafe perforrn labour 
to each, bccaufe each, advances a claim for labour ag^nft the flave, 
whether they fpeak truly or falfely, as the alleged emancipator is 
poor. — And i^ one of the partners be r/V/6, and the other poor , the 

. flave 
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(lave muft perform labour to the former, bec^ufc he cannot bc' fup- 
pofed in this cafe to fue for indemnijication from his partner, w ho being 
poor is incompetent to grant it; and hence nothing remains but that 
the rich partner require labour of the Have, from which he has not rc- 
leafed him by the nature of his teftimony; but the Have does not owe 
any labour to the indigent partner, whole declaration muft bc inter- 
preted into a claim of indemnification from his partner, fince he is 
r;V/6.— In all thefe cafes the JVilla of the Have is undetermined, (ac- 
cording to the two difciples,) becaufe each of the two owners re- 
linquilhes it to the other, who on his part rejeds it, wherefore it re- 
mains fufpeuded until fuch time as both agree in their teftimony re- 
fpeditig the partner who tirft emancipated his portion. 


If one of two partners Ihould fay to their joint Have — “ if fuch a 
“ one enter not this houfe to-morrow, you are free,” and the other 
partner Ihould at the fame time fay “ if fuch an one JhoulJ enter this 
“ houfe to-morrow, you arc free,” — and the morrow Ihould pafs 
without its being known whether fuch perfon had entered the houfe 
or not, in this cafe the Have becomes emancipated in one half, and 
performs labour to each of his owners for the remaining half*. — This 
is the dodrinc of Haneefa\ and Aboo Toofaf coincides with him, pro- 
vided both the partners be poor ; but he alleges that if one of thefe bc 
rich and the other poor, the Have muft perform labour to tlie former 
in the proportion of one quarter of his whole value; or, '\iloth be 
rich, that the Have has not to perform any labour to either. — Moham- 
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nud fays that Nvherc both partners are poor, the Have muft perform 
labour to each for his full value, becaufe it remains unafeertained 
which of the partners has forfeited his right to this advantage, as it is 
unknown with refped to whom it may have dropped; and a raagiftrate 
cannot pafs a decree upon a perfon unknown ; — in the fame manner as 
where a man, in a company, lays to another, “ there is fuch a debt 


* That is to fey, in the proportion of a quarter to each rcfpe£tively. 


“ due 
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“ due to you from one of us,” in which cafe the Kd%ee would not 
decree any thing, on account of his not knowing upon whom topafs 
tlic decree. — If, however, in the cafe under confideration, one of the 
partners be poory and the other richy the Have muft perform labour for 
^ij^his value to the latter y becaufe the rich partner cannot be fuppofed 
to require indemnification from the other y who is poory and confe- 
quently nothing remains for him but to require labour of the Have on 
account of his fhare, which the flave muft accordingly perform the 
poor partner, on the other hand, difeharges the flave from any obli- 
gation of labour, and nothing remains for him but to require indem- 
nification from his rich partner, which is impoflible, on account of the 
doubt refpeding the aflual emancipator -but if both partners be rich, 
the flave will not have to perform labour to either in any proportion 
whatever, — ^agreeably to the opinion of Aboo Toofaf, as already ftated. 
The argument of Haneefa is that one half of labour drops to a cer- 
tainty, fmcc it is clear that one dr other of the two partners muft be 
the emancipator ; and with this proof of the extinftion of one ha^ of 
labour, how can the Kdxee decree the performance of labour in totof^ 
and the difficulty arifing from ignorance, in the prefent cafe, is ob- 
viated by thus determining ' hdf di labour to be done away with 
refpeft to both partners, indifcriminatcly,— in the fame manner as 
where a man emancipates one of tnuo Haves indiferiminately, or one of 
tvoo fpccifically, and afterwards forgets and dies, without (in the 
firft inftance) diferiminatmg the emancipated fla;ve, — or (in the fecond) 
recollc£Hng him, in cither of which cafes, the flave who is ttftually 
emancipated being unknown, the half of bdth would be releafed, and 
each would perform labour [to their heirs] for the remaining half. 
This argument of Haneefa is alfo ufed by Aho6 Tooftfy vihert both the 
owners of the flave are poor : — but, where both the owners are rieby 
the two difciplcs argue that, as the emanc^Mtor of that half of the 
flave liberated by the occurrence of the condition, whoever of them 
it be, is richy no labour can be required of the flave by the other 
partner, (the competency of the emancipating partner’s circumftances- 
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‘‘forbidding labour, according to tlie two difciples,) and confequcntly, 
nothing remains but to require inJemniJicatitn, the right to ^hich 
drops on account of ignorance of the proper claimant and claimce . — 

The argument of Aboo Toofaf, in a cafe where one of the two part- 
ners is poor and the other r ich, is that half the labour has dropped to 
a certainty, fince fome one of the two partners is undoubtedly the 
emancipator ; and confcquently the other half of labour remains between 
’both partners ; — and as he w ho is poor does not require labour, it fol- 
lows that the {lave has to perform it to his rich mafter only, in the 
proportion of one fourth of his whole value. 

If two men make a vow, oiae of them faying — “ if Zeyi enter Cafe of the 
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** this houle to-morrow, then luch an one, my Have, is tree, and with refpea 
the other, “ if Zeyd enter not this houfe to-morrow, then fuch an ‘“/n ’ 
** one, my flave, i* free,” — and it happen that the flave of each fo 
mentioned is diftinft, atid> not common property, and the morrow 
Ihould pafs, and it be not known whether Zeyd had entered the houfe 
or not, neither of thefe ilaves can become emancipated, becaufe the 
perfon againji whom emancipation is to be decreed, (namely, one of 
the two owners,), and alfo the one in vohofe favour emancipation is to 
be decreedi (namely, one of the two flaves,) are both unknown^ and 
this being a great degree of ignorance, no decree from the Kdnee can 
polTibly pafs rcfpe<ajng it : — contrary to the cafe before recited, be- 
caufe as that, fuppofes one Have hedd jointly between two owners, the 
ohjfki of the decree, (the (lave,) and alfo the fuhjebi of it, (the eman- 
cipation of one half of the Have,) are known, and nothing, in fait, 
is unknown, excepting merely* who the emancipated half belongi to, 
and there, confequcntly, the manusniflion of the flave is decreed, be- 
caufe the mattw known exceeds that which is mhiown. 

If two men make a joint purohafe of a flave who is the fin of one 
•f the parties, the flave becomes emancipated with rcfpeil to his /d- by hls falhtr 

/irr’shalf, and the father docs not owe any indemnification to his gtr bccomcJ 

^ partner emancipated 
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t'lii li*' whether he (the partner) may have been aware* 

moictj'. of the circumftance of the Have being the other’s fon or not. In the 
func manner, if thefe two men (hould obtain joint pofleffion of the 
flave by inheritance, (as where a woman purchales the fon of her hufo 
band, and afterwards dies, leaving heirs her hujband and brother^ the 
flave becomes emancipated with refped to his father’s portion in him, 
and the w ife’s brother has no claim upon the father for indemnifica- 
tion, but it remains at his option either freely to releafe his portion, ‘ 
or to require labour of the flave for the fame. — This is according to 
Haneefa. — ^The tw’o difciples allege that in the former cafe the father 
muft indemnify his partner for half the value of the flave, if he be 
rich, or, if not, that the flave muft perform labour in fuch proportion 
to his father’s partner.-— The fame difference of opinion fubfifts where 
thefe two perfons become pofl'efled of foch flave, cither by deed of 
gift, by alms-gift, or by bequeft, — and alfo -where two men purchafe 
a joint flave, one of them having previoufly made a vow, faying “ if- 
I buy the half of fuch a flave he is free.” — The argument of the two 
difciples is that the father, or the vower, has rendered void his part- 
ner’s right to his portion in the flavcj by his emancipation, as the ad 
of purchafe eventually leads to that iffue; and alfo pofleffion obtained 
throu^ bequeji, gift, or alms thus it is the feme as where one of 
two partners emancipates his portion in a copartncrfliip flave, in which ^ 
cafe, if lie be rich, he indemnifies his partner for his ffiare, or, if 
poor, the flave works out his freedom by labour:— and fo likewife in 
the prefent cafe — ^The argument of Haneefa is that the father's part- 
ner appears to be aflenting to the father’s deftroying his ffiare, frojn 
the circumftances of the cafe, as having become his partner under a 
caufe of manumiffion, (namely, the purchafe of the flave,) which is 
conneded therewith; and as this evinces that hfe is alTenting to the de- 
ftrudion of his own ffiare, he cannot require any indemnification from 
the father of the flave, fuice that is ZmdH~aU^s&d, or indemnijkttion 
for damage, the right to which is overthrown by the circumftancc of 
the claimant aflenting to the damage, in the fame maniiel ' m where a 
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pci foil cxprcisly defIres his partner in a flavc t() emancipate his fliai e, — 
in which calc he lias no claim toiiulcmnilication, — It is to be ohferved 
that what has-been recited, in regard to the father of the flavc not 
being refponliblc to his partner in either cafe, (that is to lay, in the 
cafe where the partner is acquainted with the circumflancc of the 
Have being the ion ot his paitner, — and alfo, in the cafe where he is 
‘ not acquainted with that circumflancc,) is recorded as an opinion of 
ilanceju^ and refls upon the eflabliihinent of an argument ot conlcnt, 
and not upon the eflablifliment of the confent itfef', on the (amc prin- 
ciple as it a pcrlon thould lay to another “ eat this food,” without 
know ing that the food is his own property, and the perfon accordingly 
tats the food, and this food afterwards proves to have been the acdual 
property of the fpeakcr, in w'hich cafe this perfon is not refpontihle 
to the other for having eaten his viduals, becaule the delire exprefled 
by the proprietor is an argument of his confent, although it be pro- 
bable that if he had known the viduals to be his own property he 
would not have confeiited. — It is further to be obferved that what is 
nosy advanced proceeds upon a fuppofition of the father being the firji 
purchafer, or of the purchafe being made by the father and the 
ftranger jointly: — but where the fir anger has firft purchafed an half, 
and the father afterwards purchafes the other half, then, provided the 
father be rich, the flranger has it in his option to demand indemnifica- 
tion, as he does not in this cafe appear to be confentiiig to the father’s 
deflroy'mg his flrare, — or to require labour of the flave for half his 
vahre, as his property therein is involved in the flavc. — This is the 
<iodriue of Hantfa, deduced from his tenet, that the wealth of the 
emancipator does not forbid the exa&ion of labour \ In this again he dif- 
fers from the two difciples, who (proceeding upon the coiitrary tenet) 
contend that the other partner has no liberty of option in this Cafe, 
and can only require indemnification of the fatlui' for the value cd his 
half. 
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If a man purch.afc !\ fliare in his fon of a perfon who was before 
the foie proprietor, and he [the purchafer] be rich, yet (according to 
Haneefa) he does not owe any indemnification to the feller, as the 
latter appears to be confenting to the eventual extiiidion of his own 
property, by the aft of fale. The two difciples (agreeably to their 
tenet, as before Bated,) maintain that if the father be rich he muft 
give indemnification. 

If one of three partners in a flave fliould conftitutc his Ihare in 
fuch flave A/oc/a'M/r, (that is, free at his deceafe*,) he being rich, 
and another partner fhould afterwards emancipate his lhare, he alii) 
being rich, and the third partner remain filent, — and the frjl and 
third partners be defirous of taking indemnification, in this cafe the 
third partner is to take indemnification to the amount of the third of 
the flave’s full value from the frji partner, — not from the emanci- 
pator, — and the frf partner to take indemnification from the emanci- 
pating partner, to the amount of a third of the value of the flave, efli- 
mating the fame at the rate of a Modabbir only, and not at the full 
value, as taken by the third partner. This is the doftrinc of Haneefa, 
The two difciples allege that the flave devolves folely to the partner 
who had previoufly conftituted his {hsxtModdbbir, and who mull in- 
demnify his two partners for two thirds of the eflimated value of the 
flave, whether he be rich or poor. — The foundation of this difference 
of opinion is, that Haneefa holds T’adbeer (or the aft of conftituting a 
Have Modabbir") to be divijible, as well as manumijfion ; contrary to the 
tenet of the two difciples, who holding manumiffion to be indivifible, 
maintain that fadbeer, as being a branch of manumiffion, is fo like- 
wife: — now, on the principle of Haneefa, lince fadbeer admits of par- 
tition with refpeft to the fubjeft of it, it follows that the taSeer 
granted by the firll partner alfefts his lhare in the flave only ; but as it 
depreciates the value of both the other partners’ lhares, each has it in 


* See Tedhttr, 
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his choice either to conftitute his fliare Modubbir., — or to emancipate 
or make Mokatib the fame, — or to take ind^mniticatioii, — or to re- 
quire labour of the flave,— or (laftly) to leave, the matter as it is, — 
hecaufe each ftill remains in full poDeJJion of his refpedive lhare, but the 
vdlue has become JtpredateJ to each by the aft of the full; part ncr 
iince in confequence thereof their flaares are no longer transferable by 
file or gift; and if one of them remain filcnt, and the other adopt 
the option of emancipating his fhare, his rigiit tea emancipate is cfla- 
blilhed, but no further option (to take indemnif cation, and It) foi tli,) 
remains to him: and where fuch is the cafe, the partner who con- 
tinues filent has two feparate grounds of claim to indemnification tdr 
the value of his (hare, — namely, the aft of Tadbeer on the part of one 
partner, as depreciating the value of his portion in the Have, and the 
ad of emancipation on the part of the other partner, as eventually dc- 
ftrudive of his right : but he is to require fuch indemnification of the 
former, rather than of the latter, fo as that it may be in the manner of 
reciprocal indemnif cation, by the indemnificr becoming, in confequence 
thereof, poflefl'ed of the thing for which he’gives the recompcnce ; 
becaufc reciprocity is the primary idea in indemnification for property ; 
and, in the prefent cafe, refped may be had to this primary idea, by 
the ftlcnt partner taking the indemnification from the partner who had 
conftituted his lhare Moddbbir, and who in confequence becomes pof- 
feffed of the filent partner’s lhare, as the (lave at the time of his third 
being conftituted Moddbbir is capable of going from the polfellion of 
one perfon into that of another, fince he is as yet an abfolute Jlave ; 
whereas if, on the contrary, the flent partner were to take the in- 
demnification from the emancipating partner, attention to the primary 
idea is defeated, as the Have, at the time of the emancipating partner 
liberating his fharc, is a Moddbbir, fince his ad of emancipation was 
pofterior to the others ad of Tadbeer, which rendered the Have in- 
capable of devolving from the poflelfion of one perfon into that of an- 
other: t.\\t filent partner mull therefore take indemnification from the 
perfon who had conftituted his llaare Moddbbir, which it belongs 
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to tlic taller to take iiidcmnilicatbri of tiic mancipaling partner, to the* 
amor.ht of one third of the value of the Have as a Moddbbir, bccaulc 
the emancipator has itjjured his lhare at a time when it \$ Moduhbir-, 
he is therefore to take the AMvW/V-value of one third, and not the 
full value, \\ hich devolved to him from the filent partner in confe- 
queiicc of his indcmnifving him. — The Wilk of the Have is in this 
cale divided between t'lc ‘Ta.lbeer partner and the manctpaiing partner, 
in the proportion of two thiids to the former, and one third to the lat- 
ter, according to the proportions which they retain in the Have at the 
|aeriod of his final emancipation. — What has been advanced on this oc- 
cafion is according to the tenets of Haneefa : but according to the 
tenets of the two difciples, (with whom 'TaSeer is held to be indi- 
vifble,) the Have becomes Modabbir in toto to the frji (or fadbeer) 
partner, who muft indemnify the other two for their refpedive lharcs, 
whether he be rich or poor, as this indemnification is a Zimin Timm 2 /- 
look, or recompence for an affumption of property, \\ Inch is not vaj'icd 
by the circumfiance of wealth or poverty , — as where a man makes 
Am-Walid a partnerfhip Have, in which cafe he is bound to indemnify 
his partner for his Jhare in her, although he be poor : contrary to a 
cafe where a man emancipates his fhare in a partnerjhip Have, as he is 
licre bound to indemnify his partner for his fhare, on the condition 
only of his being rich, becaufc the indemnification in that cafe (ac- 
cording to the tenets of the two difciples) flands as a Zimdn Jandyat, 
or recompence for an offence: and the Willa of the Have refts wholly 
with iht'Tadbeer partner, as (arguing from the decifion of the two 
difciples) is evident. 

If a female Have be held in partnerfhip by two'mafters, and one of 
thefe Ihould declare the faid Have to be an Am-Ualid to his partner, 
and the partner deny this, the female Have (who had ufed to perform 
daily fcrvice to each mafter alternately) remains for the future liberated 
from any fcrvice to either mafter every fecond day, oir which fhc is 
free to work for her own fubfiftence, performing fcrvice to her den\- 
7 ing 
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hi^ mailer e'. ci-y hiterocnhig day ; but Hic docs not owe enianciputory 
labour to the denying partner*. — This is tlit doArinc ot Hiunrfu . — 

The two dilciples maintain that it belongs to the denying pcrlon, in 
this cafe, to require labour of her, if lo difpofed; and liaving per- 
formed tliis, Ihe becomes entirely f ee", — but nothing whatever re- 
mains due from the Have to the partner who made tlic declaration as 
aforefaid. — The argument of the twodilciplcs is that, upon the dcn\ - 
ing partner not confirming the declaration of the affirming partner, the 
aflertion of the latter reverts to himfelf, — that is, it is the lame as it 
he himfelf had made his fltare in the Have in the lame 

manner as where the buyer, after purchafing a Have, declares that 
“ the feller had releafed fuch (lave previous to the purchaic,” and the 
feller denies this, in which cafe the purchafer’s declaration produces 
the lame effeft as if he had himfelf emancipated the Have. And it 
being thus the fame as if the declaring partner liad himfelf conftituted 
his portion in the Have Am4Valid, the right of the other partner to 
the ufe of her is annihilated, bccaufc, as it would not have been law- 
ful for the denying partner to require any fcrvice from her, (luppoling 
the affirming partner to have actually made her his Am-W ahd \ d) fo it 
is likewife unlawful where lie makes her his Am-lValidhy conJiruHton : 
he is, however, at liberty to require labour of her, on account of the 
value of his fliare in her, as this Hill virtually remains his property, 
under a prohibitioti of the ufe;— flje therefore is emancipated, in con- 

* That is to fay, (he is rdeifed from all .forvice to the affirming but coptmuc^ 

attached in fervice to the denying njafter, aud performs fervicc to him every other day, in 
the fame manner as before the affirming partner’s declaration , and does not (in the manner 
of a flave partially emancipated) become free by the performance of emancipatory labom , 
which is a fervice of anotiier natWK, and .which the denying maftcr is not at liberty to re- 
quire of her, becaufc the other, partner’s declaration does not amount to a partial cmamipa- 

tion, butis avirtual transfer ofhis property inthc Have to the denying partner, who is there- 
fore to pay him a confidcration for the fame, as appears a little farther on. 

t It is a principle in the Muflman law, that where a female fiave is held in copartner 
(hip, and proves pregnant, and one of the partners declares himfelf to be the father of thi 
/o-ftri, fee then becomes unlawful to the other partners, and an dm-llyM to the declarer 
who indemnifies them in the value of their (hares. 

" fcquciicc 
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fcqucnce of labour, in the fime manner as the Am-Wafid of a Chrijijan 
\vhcn.lhe embraces the 'faith.— The argument of Aboo Haneefa is that, 
if the affirming partner fpeak truly, the whole fervicc of the female 
(lave is the right of the denying partner,— and if he fpeak falfely, yet 
the denying partner is ftill entitled to the half of fuch fervice, which 
is his undoubted right; whereas the affirming partner is not entitled 
to cither fervice or labour, as he has by his own words relinquifhed all , 
fuch claim, in avowing the (lave to be the Am-JValid of another per- 
fon : but he is to receive an indemnification from the denying partner 
for the value of his fhare in her.— With refpeft to what the two dif- 
oiplcs have advanced, it may be replied that a declaration which goes 
to conftitute a female flave Am-lValid, comprehends a declaration of 
lineage or genealogy, which cannot be repelled by the mere repulfion 
of the perfon concerning whom the declaration is made,— wherefore 
the cafe does not admit of the affirmer being accounted the fame as if 
he had adually himfelf conftituted the ^vttAm-Walid. 

If an Am-JValid htcoma held in partnerlhip between two mailers, 
by both laying claim to a child born of her at the fame time, and one 
of them, being rich, emancipate her, he does not owe any indemni- 
fication for the other partner’s fharc, according to Haneefa. The two 
difciples fay that he muft indemnify his partner for half her value.— 
The occafion of this difference of opinion is that the property in an 
Am-Walid is held, by Haneefa, not to be a proper fubjed of valua- 
tion, whereas the two difciples maintain that it is fo.— The two dil- 
ciples argue that an Am-Walid is capable of producing advantage in 
various ways to the pofleflbr, by earned connexion, by hire, or by 
houfehold fervice', and this is an argument of valuation; and valuation 
does not drop in confequence of her becoming unfaleable, any more 
than in the cafe of a Moddbbtr, who ftill continues a fubjed of valua- 
tion, although the fale oi fuch an one forbidden', — moreover^ the 
Am-Walid Qii Chriffitan, upon becoming a convert to the faith, owes 
her mailer emaacipatory labour, which is the criterion of valuation in 

an 
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ail Ani-l'J- ahd. — It is to be remarked that the vailuc of an 
efiimated at tlic rate of one third ot her full value as a jlave, (aeconl- 
ing to what the’ learned have obicrved upon this lubjed,) bcc.uile, in 
■conicquence of a female Have becoming an Am-Udl'id, the linglc ad- 
vantage ot only remains; but two advantages Arc fm hidden 

and perife-y first, faie\ — secondly, the performance of labour after 
’her matter’s deceale, either to his heirs, or for the difeharge of his debts; 
contrary to the cafe of a Moddbbiry the value of whom is two thirds 
of his eftimated value as ^ fave\ becaufc one advantage only is loft by 
his becoming Moddbbir, (namely, the power of difpofing of him by 
fak'd) but two Ifill remain, (namely, pcrfonal fervice, and the per- 
formance of labour to the mafter’s heirs after his deceafe.) — llie ar- 
gument of Haneefa is that a thing is fuppofed to bear a value from the 
circumftancc of its being kept in cuftody with a view to the acquit!- 
tion of wealth ; but an Am-JValid is held in cuftody, not with a view 
to the acquifition of wealthy but for the fake of her offspringy to which 
the acquifition of wealth is only a fecondary coniidcration; whence it 
is that an Am-JValid c^wnot be called upon, after her owner’s deceale, 
to perform labour either to his creditors or to his heirs contrary to 
the cafe of a Moddbbir, who muft perform labour both to the heirs and 
to the creditors of his deceafed mafter. — The reafon of this is that the- 
caufe of freedom, with refped to the Am-lValid, already cxifts, 
namely, the participation of blood eftablilhed through the means of 
her offspring, (as was already demonftrated, in treating of Hoormat 
Moofdhtrat, under the of Marriage ',') but as the efedi of this 
caufe of freedom cannot imnediately zppczr, with refpeft to the diflblu- 
tion of her bondage, from the neceffity of preferving the ufe of her to 
her owner, it immediately takes effea fo far as to render her incapable 
of being confidered as a fubjeii of valuation .-—with a Moddbbir y on thp 
contrary, the caufe of freedom is eftablilhed upon the death of his 

mafter; and hence appears an -evident diftimftion between the cafe of 

a Moddbbir and that of an Jm-IValid.—Tho prohibition, with refpeft 
to the transfer of property in a Moddbbir by falc or otherwife, arifes 

from 
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from the intention of his owner that he Jhould become free upon his de- 
ccajc, which could not he, if, after being made a Modabbir, he were 
transfeiTcc] to another mafter. — Labour is made due from the Am- 
l!\i!id of a Chnjiian (upon her embracing the faith) with a view to the 
removal of injury from both ; and labour ftands as the fulfilment of 
Kitahat^ the obligation of which does not depend upon valuation in the 
iubjeftofit, as it is due in return for that which is not property/ 
namely, freedom. 



CHAP. IIL 

Of the Emancipation of One of feveral Slaves, 


Of three flaves, if two come into the prefence of theit rtiaftcr, he 
being foie owner of the three, and the mafter fay to thofe two “ one 
“ of you is freef and one of thefe flaves fliould after that depart from 
his mailer’s prefence, and the third cofrte in, who had before been 
abfent, and the maftcr Ihould agliih repeat hiS words, faying “ one of 
“ you is free," and the mailer Ihould afterwards happen 'to die, with- 
out explaining which of his flavts he meant to be emancipated by the 
foregoing fentenecs, — in this cafe, the flaVe who was twice addrefled, 
as above, becomes emancipated in three fourths, and eadi of the others 
in one half, according to Hdnefa and Jfboo Toofcfc — fmdtn Moharmned 
coincides in this dodtrine, as far as refpe’fts the two fhves who were 
prefciU at the flrll declaration ; but iiiaihtains that the third Have is 
emancipated in one fourth only.— The argument, with Tcfped to the 
two flaves firft addrefled is, that the firft afl'drefs of the mailer equally 

relates 
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• relates to both of them, lo as to occafioii the emancipation of each in 
one half, which accordingly takes place iii'confaquencc of tliat ad- 
drels ; and again, of him wlio remains in the maftcr’s prelencc <i 
fourth becom’es emancipated, by virtue of his yi’voWdcclaratioji, as this 
declaration is divided equally between the two to whom it is fpokcni — 
but this (lave is already entitled to freedom in one half in conl'cquence 
of the firjt declaration, and the other half remains unUlci iUcil^ and he 
claims the emancipation of one half in conlcquence of the fiu cful ad- 
drefs; but this claim with relpect to the half extends to hath halves 
of the Have, and therefore the portion of it which reaches the fr/l half 
goes for nothing,— but the portion which rcaclaes the other half (un- 
occupied by emancipation) hill remains, fo that another fourth is li* 
berated in confequence of the mailer’s fecond declaration ; and thus 
three fourths arc liberated : — moreover, if tlie mailer, in his Iccond 
addrefs, intended it to apply to the Have who continued in his prcfcnce, 
and mt to the other, who afterwards comes before him, the other half 
of that Have would Hand emancipated; but if the maflcr intended it to 
apply to the other (lave, who lall came before him, the other half of 
the fiationary flave (who continued in his prcfencc) would not be 
emancipated ; the half of emancipation is therefore divided : con- 
fequently, one fourth of him becomes emancipated, in virtue of the 
fecond addrefs; and as has been already emancipated, in con- 

fequence of the firfi addrefs, it follows that three fourths are eman- 
cipated in all : and of the Have comprehended in the fecond addrefs 
one half only is emancipated. Mohammed fays (with refpcfl to the 
Have) that the fecond addrefs affedls equally, and is, in its confe- 
quence, divided between him and the fiationary Have ; and as the latter 
is emancipated by it in one fourth only, it follows that the rZi/n/ flave is 
fo likewife. But the two Elders fay that as the fecond addrefs compre- 
hends both Haves, and confequently requires that it be equally divided 
between them, it follows that the half of each fliould thence become 
emancipated: but ^ fourth of the llationary Have remains unliberated, 
becaufc he is already entitled to freedom with refpcfl to one half, in 
Von. I. N n n virtue 
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virtue of the mafter’s JirJi declaration, (as already ftated ;) whereas the 
third {lave had, as yet, obtained no fuch right, and of courfe beconaes 
rcleafcd in one half. — ‘Obferve, that if the mafter fhould emancipate 
liis Haves in the manner here recited, upon his deathbed\ and die pof- 
fefled of no other eft'edls excepting thofe three (laves, then one third of 
the three is to be diHributed among them, agreeable to the principles 
already laid down'; — that is, the whole number of lots (or equal por- 
tions of manuniiffion') is to be added together ; and this (according to 
the dccllion of Haneefa and jlboo Toofaf) amounts to feven^ becaufe 
the bondage of each (lave muft be divided into four portions^ on ac- 
count of the three fourths^ (it having been faid that the ftationary Have 
{lands emancipated in three fourths^ and each of the others in. Hvo 
fourths \) hence the whole amounts to feven bts^ or equal portions: — 
now manumiffion granted upon a deathbed is a Ipecics of bequeji^ — and 
bequefl holds good only to the amount of one third of the property of 
the tcflator ; — hcncc it is neceflary, in the prefent inftance, that the 
portions of the heirs fhould be computed at twice the amount of the 
portions of manumijfton ; the bondage of each Have, therefore, is di- 
vided into feven portions, and confequently the whole property makes 
twenty -one portions; hence the fationary (lave remains emancipated in 
three portions out of and for the rcmaining/oi^r he muft perform 
labour to the heirs ; — and of each of the others ttoo fevenths is emanci- 
pated, and each muft perform labour for the fve fevenths. 

Upon due examination it will appear that by this computation one third 
will go to the faves, and two thirds to the heirSy without injury to the 
eftential rights of either. — But if this computation be made according 
to the decifion of Imam Mohammed^ the bondage of each flave muft be 
divided into fx equal- portions ; becaufe (according to him) there is re- 
Icafed, in the //vV^ (lave, only portion, namely, a fourth^ which, 
with two fourths releafed of one^ and three fourths of another ^ makes in 
all fix fourths \ and thefe multiplied by three (the number of flares) 
eighteen equal parts j fix of which remain emancipated; thus — 
of the fationary {[zyo. three portions become rcleafed> and he muft 
8 perform* 
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perform labour for the remaining three ; — of him ^^’ho had Hood along 
with him, during themafter’s tirftaddrcfs (ivo portions arc rck - ad, 
and he muft’perform labour for the remaining four portions; — and ot 
the thirJ Have one portion is liberated, and lie mull pcrlorm labour for 
the remaining^tr portions. 

If a mafter fliould lay to his two llaN'Cs “ one ot you is free,” and cac ni 
he afterwards fell one of thole two, or if one ot them die, or the mat- 
ter conflitutc one of them x Moddbhiry tlie remaining Have then he- 
comes free-, — and if the mafter Ihould explain, laying “■ my intention 
“ regarded the other," Ifill his declaration is not to be credited, be- 
caufe, as a declaration of manumillioii is manuiHijlJwn in one fhape, it is 
a condition [of credibility] that the objeft of luch declaration be, at 
the time of making it, a proper lubjed of manumiftion in every rc- 
fpefl:;— now the Have who is fold remains no longer a fubjefl: of ma- 
numillion to the feller-, and he who dies does not remain a fubjea of 
manumiftion in any fhape ; neither is a Modabbir a lubjcfl of complete 
manumiftion, as he is conftituted a claimant to that privilege on the 
event of his mafter’s death the remaing flave is therefore to be con- 
fidercd as the perfon upon whom the mailer s declaration takes efteft . 
moreover, from his felling one of the flaves, it is apparent that the 
foie intention of the mafter, with refpeeft to him, was the acqui/itm of 

profit, or, from his conftituting one of them a Modabhir, it is evident 

that his foie intention, with refpc£l to him, is that he Jhall renuiinin his 
poffeffion, to. enjoy the ufe of him, until his death-, and as either of thelc 
circumftances is repugnant iornanumiffm, (to the granting of which the 
mafter has bound himfelf by his declaration,) it is to be conlidcrcd as 
applying to the remaining flave by conll:ru£lion.--And in the fame 
manner^ if a mafter fhould fay to two of his female Haves “ one oi 
“ you is freef and he afterwards make one of them an Am-lVahd, 
then the other female Have becomes emancipated, for the rcalons 
above ftated. — It is to be obferved that wl-wit is now advanced— “ and 
■“ fhould afterwards Jell one of thefe two,”— is general-, that is to layy 
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a valid and an invalid Tale, a fale with fcizin and a fale withottt 
fcizin, a fale with a’condition of option, and a fale without a condition 
of option,— arc all alike, as the arguments adduced eqaally apply to 

all thefe cafes It is further recorded, as an opinion of Aboo Yoofaf, 

that the expofure of the flave for fale falls under the fame rule as aBuat 
fah", and alfo, that the difpolalof him by fnee gift or alms ^with de- 
livery and feizin) is the fime as by fule\ — all thofe affording proof that 
the declaration qf the mailer was intended to effed the freedom of the 
other Have, as much as the a&ual fale. 

Cafe of iiidc- Ij,- a man, addreffing himfelf to his two female (laves, Ihould fay 
cipationotw “ one oi yoMh free f and afterwards have carnal connexion with one 
flvcf *^^'"**' of them, yet the other is not emancipated, according to — 

The two difciples hold that the other thereupon (lands emancipated, 
hccaufe the ad of coition is not lawful but in 2i property, and one of 
the two- is free : — now the commiffion of the ad with one of them 
evinces that the mader dill confiders her as his property; and hence 
it is manifed that the other is emancipated : and decrees pafs accord- 
ingly, Haneefa argues that the madcr’s right of property in the flave 
with whom he has carnal connexion dill remains, (ince he emanci- 
pated a flave undefined, whereas (he is fpecified, and the carnal ufe of 
her is lawful to him, fo that his connexion with her does not afford 
any proof of manumiflion taking place; on which ground it is that 
Haneefa holds the carnal ufe of both to be lawful to the mader — 
The foundation of this is, that the manumiflion of one of two flaves 
docs not take place until definition be obtained, whence it refembles 
///,;/• fufpended upon a condition, (as this, when pronounced in behalf 
of a flave undefned, remains fufpended upon defruUon,) and confe- 
qricntly, until fuch definition takes place, the mader is at liberty to 
h:u c carnal connexion with both his female flaves. But decrees arc 
not palled upon this principle. 
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If a man fay to his female flave “ if the firfl cliilcl you bring forth C.tfe of ma- 
“heayci«, you^arcyiw,” and fhe afterwards brings forth twins, a a k'lni'io'iijle 
boy and a girl, and it be not known whicli of them was firft born, in '' 

tins cafe the mother and tlie daughter become emancipated in one half 
each ; but the fon is not freed at all ; becaufc there arc two circum- 
ftances hy which the mother and daughter are liable to be refpcclivcly 
aflcflcd ; — under one they become emancipated in toto, and under the 
0/Zicr they remain /o/o in bondage; — in other words, they would 
both become free, luppoiing the hoy to have been born firft, (the mo- 
ther, by the occurrence of the condition, and the daughter, as a de- 
pendant of her mother, who is free on the inftant of the boy’s birth,) 
and neither of them would be in any rclpciff emancipated, luppoiing 
the daughter to have been firft born, for in this cafe the condition ol 
manumillion would not exift; the half of the mother and daughter is 
therefore emancipated, and they are refpedively to perform labour for 
the remaining half-, but the fon, not being in any rclpcift liberated, con- 
tinues a tlave. If the mother Ihould make a declaration (during the 
daughtet’s nonage) pleading that the fon was born firfl, and the matter 
deny this, his afl'ertion, delivered upon oath, muft be credited, be- 
caufe he denies the occurrence of the condition of manumillion, and if 
a defendant fwear, and the plaintiff be deftitutc of proof, his plea is de- 
feated : but if the matter refufeto make oath, the mother and daughter 
become emancipated, becaufe, if the mother were to claim her daugh- 
ter i freedom only, her claim would be credited, as her daughter 'e 
advantage only appears to be confulted ; and the matter’s refufal to 
fwear is to be taken as an acknowledgment of the freedom both of mo- 
ther and daughter, whence they are both emancipated. But it the 
daughter become an adult without advancing any claim on her own 
behalf, and the cafe, in every other refpeft, be the fimc as before 
Bated, then ^tmother alone Bands emancipated by the matter’s rcfutal to 
fwear, and not the daughter-, beeaufe the claim of a mother for the frec- 
dotfl of an adult daughter is not admitted with refpea to fuch daughter ; 
and the effea of a refufal on the part of a defendant to Bvear, doi'.cndj 

upon 
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upon the validity' of [tHc claim advanced againft him; the rcfufal of 
the maflcr, therefore, in the prefent cafe, in no refpeft afteds the 
(laughter . — If, on the other hand, the adult daughter were to plead, 
in her own behalf, that “ her mother had bear firft delivered of a/o«,” 
and the mother remain filent, in this cafe the emancipation of the 
(laughter alone is eftablilhcd by the mailer’s refufal to fwear, and not 
that of the mother, as her claim in behalf of her mother is invalid, 
and upon its validity depends the effed of the mafter refuling to 
fwear, as before obl'erved. 
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If two wltnejjfes bear teftimony concerning a perfon, that he has 
emancipated one of two male haves,” fuch teftimony is void, (ac- 
cording to Haneefuj) unlefs it relate to a bequeji^: — contrary to evi- 
dence in divorccy for if two witnefles were to bear teftimony that fuch 
a man had divorced one of tveo wives, this teftimony is admidible, and 
the hulLaiid may be compelled to fpecify which of his wives he had 
divorced. — This laft is univerfally admitted; and the two difciples 
maintain that the cafe of maniimiffion is fnbjed to the fame rule, — The 
origin of this difference of opinion between our doftors, is that Ha- 
neefa holds evidence to the emancipation of a tnale have to be inadmif- 
iiblc, without a claim being entered by the Have himfelf ;-^whereas 
the two difciples hold that it is admiflible, independant of fuch claim, 
in the fame manner as evidence to the divorce of a wife, or the manu- 
miflion of a female have, which is admitted without any claim being 
advanced, — as is univerfally known and allowed.' — Now the claim of a 
male have bang held, by Haneefay to be effential to the admiffion of 
evidence to his emancipation, and this cflential condition not exifting 
in the cafe here treated of, (fince no claim can proceed from an un- 
known perfoii,) it follows (according to his tenet) that the evidence of 
witnefles thereto cannot be admitted: — with the two difciples, on the 
contrary, the claim of a male have not being held cfl'ential to the ad- 
miflion of evidence to his emancipation, it follows (according to their 
tenet) that the teflimony of the witnefles, in the cafe in queftion, 


* That iS| U a fentenct of mancipatm pronounced upon a deathbed. 
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is to' be admitted, although no claim be advanced by the (lave. It 
is t6 be confidered, that in the cafe of nonexirtence^of a 

claim is in no refpe(ft prejudicial to the teftimony of vvitnelfes, as t/.v/w; 
is not a condit'wn, in that cafe. 

If two witiiclfes bear teftimony concerning a perfon tliat he has 
emancipated one of two female flaves, their teftimony is not admitted, 
by Haneefa, although claim be not a condition of the admilfion of evi- 
dence refpeding the emancipation of female flaves ; for the rcafon why 
claim is not a condition, is that the manumiftion of a female flave 
comprehends the prohibition of her perfon, and on this account re-, 
fembles divorce ; but here the manurailhon is indefnite ; and indefmte 
manumiftion does not occafion prohibition of the perfon, (in the opi- 
nion of Hanecfa.,) as was already ftated; wherefore the teftimony in 
this cafe ftands the fame as that given refpefting tlic emancipation of 
one of two male flaves. 

All that has been' here advanced relates to evidence refpcidinn; the 

• n • ^ I itc 10 u 

manumiffion of one of two flaves by their inafrer whilu in health \ — d'athhdnyA- 
but where it relates to a manumiffion of this deferiptioa upon a death- 
Pgf — or, where two witnefl'es teftify that a mafter had conftituted o;/e 
of two ftaves a Moddbbtr, (whether n\ fcknefs ot 'n\ health,) their 
teftimony is valid, according to a fttvourablc eonftrudion of the law, 
whether it be given during the illnefs of the mafter, or after Ids death. 

The reafons for a favourable conftruffion of the law on this occalion 
are twofold; — first, fadbeer is a fpecics of bequejl, under whatever 
circumftances it may be granted; — and, in the lame manner, manu- 
miftion is a fpecies of bequejl, when granted upon deathbed', and the 
claimant in a caufe rcfpedling a bequeft is the tejlator *, who is known, 
and a reprefentative of whom exifts in the perfon of his hen or execu- 

* All claims of this nature are made, not in the name of the legatee or the executor, but 
of the tejlator himfelf, who is ftill fuppofed by the law to cxilt in his reprefentatives. 

tor; 
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tor\ — SECONDLY, after the death ofahe raafter the manuml/lion pro-, 
nounced by him with refped to one of two (laves unfpecified, is (jar- 
taken of by both, and hence each becomes a fpecific claimant in his 
own behalf. 

If, after the death of a perfon pofleflTcd of (laves, two witnelTes 
bear teftimony that he, [the deceafed,] whilft he was in health, had 
(aid to two of his (laves “ one of you is emancipated !” there is in' 
this cafe a di(Ference of opinion : — feme maintain that their teftimony 
is not to be admitted, as the manumiflion now under confideration 
does not fall under the defeription of bequeji, — whilft others contend 
that their teftimony is to be admitted, as the manumiflion aforefaid, 
after the death of the pronouncer, extends equally to both (laves, and 
hence each becomes a fpeciiic claimant in his own behalf. 


CHAP. IV. 

Of Manumijfm by Hilf, or Vow, 


JDy Hilf\$ underftood a condition and a penalty as if a man were to 
fay “ if I enter the houfe of fuch a perfon, fuch an one my (lave is 
“ free.” — ^This isalfo termed Tamen*. 

If a man fay “ whenever I enter fuch an houfe, then whatever 

* Sec articles and Eiman. 
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■“* flavc may on that day be in my pofl'cflion, is free," and it Jliould 
liappen that the perfuii thus declaring is not, at the period oF I’pcaking, 
poflelVed of a iyigle have, but aftcrwaials purchale one, and after that 
enter the beforementioned houfe, this heU’e becomes free, bccaule 
the intention of the fpcakerin the words “ on that day," applies to the 
day on which he fliould enter tlte faid houfe, on which day the laid 
Have is in his pofl'effion ; and this is the condition. On this account, 
therefore, any flave who might be in his iwflefhon, at the time of his 
fpcaking as above, is free, provided fuch Have (hould .bc flill remain- 
ing in his pofleffion at the time when the event upon which manumit- 
lion w'as fufpended takes place. But if the perion Ihould not intrcxluce 
the words “ on that day" in hisfpecch, but (hould ^Ciy “ whenever I 
“ enter fuch a houfe, my flave or flaves are free,” in fuch cafe any 
flave whom he may have piircbafcd after fuch declaration is not cman- 
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cipated, becaufe the fpecch, as here exprefled, is confined in its etlcol 
to the flave or flaves in the polTeflion of the fpeaker at the period of his 
declaration, and whofe emancipation is fufpended upon the circum- 
ftance of his entering the houfe ; they only therefore arc liberated upon 
that event taking place , — provided they Jiill continue in the fpeaker s 
tojfejfion and the fcntencc does not extend to any who may have 
.been purchafed to the time of fpcaking, 


Ir a man fhould declare “ whatever flave of mine Is z mak, tlic 
“ fame is free,” and he .Ihould, at the time of fpcaking, be poflefled 
of a pregnant female flave, who is afterwards delivered of a male child, 
yet this male -child js not free.— This confequence evidently follows, 
where the female Have docs not bring forth her male child within Icfa 
than flx months after the mailer’s declaration, becaufe the words above 
r.pcitcd point only to fuch flaves as may be then in the fpeakcr’s pof- 
fclTion at the time -of his fpcakingi and it is probable that the preg- 
nancy of the female flave has not, at that period, taken place, 
becaufe here the fmallcft term of pregnancy is pofterkr to the declara- 
tion:— and the rule is the fame where the female flave brings forth a 
Vojk, L 0 0 0 
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fon within hfs than fix iDonths after the declaration, bccaufc the term 
flave ” applies to one who is a fubje£ied flave, and an embryo is not 
a fubje&ed flave, as it is a flave merely as a dependancy. of the father. 

A foetus^ moreover, (lands as a member of the mother, and the term 
JIave applies to the whole perfon^ and not to a member of it, and hence 
it is that the owner of a female flave cannot feparately difpofe of the 
foetus or embryo with which (he may be pregnant. Our author ob- , 
feeves that the ufe of reftriding the term Jlaves particularly to thofe of 
« a male defeription, is .that if a man were to fpeak without fuch reftric- 
tion, faying “ every one of my flaves is free,^* his words would ex- 
tend to his female flaves alfo, and confequently to the children with 
which they may be pregnant. 

If a perfon fay every flave of which I am poffefled (hall become 
free to-morrow f — or, every flave of mine (hall become jeleafed 

“ the day after' to-morrow f — and it (hould happen that, at the time, 
of this declaration, he is poflefled of one fave only^ and he in the in- 
terim purchi^fe another ^ and the day mentioned arrive, the flave of 
whom he was poflefled at the period of fpeaking is emancipated, but 
not the other whom he had purchafed in the interim, becaufe the above 
fentence does not apply to any except the former. 

Vow of ma- If a perfon fliould fay ‘‘ every flave of whom I am poflefled, (or, 

(ball become free at my death,’" and it fliould 
deccafeofthc happen that, at the time of fo fpeaking, he is poflefled of flave 
only, and he afterwards purchafe another, — the frji flave is a Moddb-^ 
bir^ but not the fecond^ ; but in the event of the owner’s deaths both 
flaves become emancipated from the third of his property. Aboo Toofaf 
has delivered an opinion in the Nawddir that the firft flave is a Moddb* 
bir^ but not the fecond in any refpeft + : and the fame difiference of 

^ The difference between the two is that the frnntr U eo longer ti^snsifenblc by fide 
or other wife, but the laiUr remains fotransfcxaWe until the owner's deceafe 

f That is to fay, the fecond flave i& neither conftituted a, M/Mhtdr aS the time of pm-^ 
chajfc, nor does he (like diModMir) become free upon the maker’s dcccafe. 
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ojjinion fubfifts, where the mafter fays “ every flave of mine, wlien I 
“ die, is free.” — The argument of Aboo Toofaf\i that tlie fehtcnces 
here recited (;^late folely to the time prefent, for which reafon the flavc 
of whom the matter became poflefled potterior to his declaration is in 
110 refpe(tt affeetted by it ; wherefore this flavc is not emancipated ; and 
confequcntly the jirji flave is a Modabhlr, but not the fccond. — Tlic 
argument of Haneefa and Mohammed is that the words here recited arc 
a declaration of manumifion, and alfo a bequejt, (whence it is that the 
manumiflion of ^Moddbbir takes place from the third of the property 
of the deceafed;) — now, in bequef, refpeft is had to two periods, 
namely, the a&ual titne of bequett, and alfo that which intervenes, 
from the date of the bequett to the tettator’s deceafe; (whence it is 
that in a bequett the property acquired by the tettator after the date of 
the will is alfo included, — and, in the lame manner, any child born after 
the date is included in a will in favour of the children of a particular 
perfon :) — in Ihort, thefc lentences may be confidered in two points 
of view; firtt, as a declaration of manumiflion; fecondly, as a be- 
quett : — taking them in the frjl fenfe, they apply to the flave who is 
in the perfon’s pofleflion at the time of fpeaking, who is confequcntly 
a Moddbbir, and therefore cannot be lawfully difpofed of by fale or 
otherwife', and taking them in theyreowi/ acceptation, they apply alfo 
to the flave fubfequently purdiafed, but under the condition that he 
be remaining in the proprietor’s pofleflion at the time of his deceafe. — 
The foundation of this is, that fuppofing the matter had fiid, upon his 
deathbed, “ .everyone of my flaves is free,” if, before his deceafe, he 
Were to fell one whom he had purchafed fubfequent to fo faying, the 
fale is lawful; but it would be otherwife jf he were to lay “ every 
** one of my flaves is free tht day after to-morrow f and afterwards 
purchafe a flave, for the flavc does not, on the morrow, become eman- 
cipated, as he is not included in the aforefaid fentcnce, fince this is not 
in any view ^hequejl, but merely a fentence of emancipation. 
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CHAP. V. 

Of Matiumi^on for a Compenjation. 
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If a maafay to- his (lave “ you are free for four thoufand 
the (lave is free immediately upoa confenting to the propofal, and 
before the paynaeut of the fum mentioned, — becaufe the propofal of 
the mafter and confent of the (lave is a compad of exchange of pro- 
perty for that which is not property, fince the (lave cannot be laid to 
become polTelfed of himfelf by it ; and, in exchange, it is necelTary 
that its effect (which in the prefent inftance is freedom) be ellablilhed 
upon the (lave’’s confenting to the return, — as in a cafe of fale, where 
the property of the thing bought is edabrilhed in the purchafer upon 
Iiis confenting thereto. — If, therefore, tdie (lave confent, he is free, 
and the compenfation is a debt upon his perfon ; and this is a regular 
debt, whence bail may be taken for it : contrary to the cafe of a ftipu- 
lated Kitdbat, or ranfom, which not being confidered as a regular debt 
on the part of the Mokdtib, is not bailable, according to what is men- 
tioned on tliat head in the book of Bail. 

The property in return for which a flave is emancipated is general, 
and extends to all deferiptions of property, whether cefh, houfeheld 
goods, or cattle,— tixA manumilfion in lieu of any of thefe is approved^ 
altlrough the article be unfpecified, becaufe the manumiffion of a flave 
in return for property, is an exchange of property for that whichiis not 
property, in the fame manner as^ marriage, or divorce far a comptnfa- 
tion, or conipoftion for blood 'wilfully Jhed, in all which the mention of 
the animal I'uffices, without idcntiul fpecification. Manumilfion is- 
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alfo ill the fame maimer approved in lieu of all articles of weight or 
meafuremeat of capacity, provided the kind be made known, as 
for inftance, by a man faying to his flavc “ 1 will emancipate you for 
“ an hundred bulhels of wheat" — where the mention of the grain is 
approved, although its (quality, whether good or bad, be unknown, 
becaufe ignorance of the quality is comparatively of llnall im- 
.portance. 

Ip a perfon fufpeud the manumiffion of a flave upon the payment iftiicm.i/ltr 
of moneys by faying to him “ if you pay me one thoufand Dinns, you fr'c'iol'or 
are free," the flave forthwith becomes a Mazoon, and is /rre upon i''' •'•'vi npoir 
producing to his mafter the above fum ; but he is not a Mokdtib. His of a fum of 
freedom is an evident confequence of his payment of the llim men- is’rc!f- 
tioned, as the mafter has fufpended it upon that circumftancc; and he ,i 

. ^ iioon upon llic 

becomes a Mazoon^ becaufe the mafter, by the tenor of his declaration, iniiam, .md 
excites him to the acquifition of property, by the demanding of pro- 
perty from him, which implies that having acquired it by induflry, oi'i'c money, 
he is to pay it to him, and not that he is to procure it by begging for 
that purpofe. The flave is therefore a Mazoon, becaufe the mailer’s 
demanding property of him argues his being fo. And if the flavc which the 
Ihould offer, or make a tender of, the fum mentioned to his mailer, i.fc'omi-cncd 
the magiftrate may compel him to accept of it, and the flave becomes 
free. — The reafon for compelling the mafter to accept of tlje money 
is that he is confidered to be virtually feized of it, where the flave lays 
it before him, and leaves it„ without giving any obftruaion to his 
taking it ; and by the compulfm here mentioned is meant imprifonment, 
to wit, that be muji either accept the money, or he mprifoned by the 
magiftrate.— Ziffer fays that the mafter cannot be compelled to take 
the money; and this is conformable to analogy, becaufe the mafter s 
declaration amounts to a Yameen, or conditional vow, fince he has 
exprefsly fufpended freedom upon the condition there metUioned, 
whence it is that it does not depend upon the flave s confent, and is 
not conceived liable to annulment : how no compulfion is admitted rc- 
I ■ fpediag 
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fpc^ting the completion of the condition of a vO\v, as the claim ofnny 
perfon (depending upon that) is not eftablithed until the condition 
fhall have taken place : contrary to contrads of Kit4hAty as thofe are 
contraSs of exchange, in avhich the return is due, whence it is that 
the mailer of a Have may be compelled to accept of the return of Ki‘ 
tdbat, (that is, of the ranfm.)‘^Tht argument of Our doctors is that 
the mailer’s declaration is a fufpenfion of emancipation in refpe£l to 
his words, and an exchange in refpeft to his defign ; for he has fuf- 
pened emancipation upon the payment of a fum, lolely with a view to 
induce the Have to pay it to Iiim, in order that he {the Have] may be 
free, and that he [the mailer] may thence obtain property, as in a 
Contra'S: of KitShat and 'hence it is that where a man fays to his 
wife “ you are divorced if you pay me one thoufand J5;rwr,” thele 
thoiifand arc the return for divorce, and confequently, when the wo- 
man pays them to him, a divorce irreverfiHe takes place upon her, 
and Ihe becomes completely rcpudiated.-^In Ihort, the mailer’s de- 
claration is in this cafe a fufpenfion of emancipation with rcfped to his 
words, and an exchange with rcfpeft to his deftgn ; we therefore con- 
fider it as a fufpenfion in its cotnmtncement, both as this form accords 
with praflice, and alfo becaufe fudi an interpretation of it guards the 
mailer againll an inconvenience, fince, confidering it in the light of a 
fufpenfion, it remains in the mailer’s power to difpofe of the Have by 
fale or otherwife, until fuch time as the money is paid j and the jlave 
is not the proprietor of his own acquifitions, but the mafier’, and his 
freedom does not extend to a child born to him brfare he makes pay^ 
ment of the money; and we confider it as an exchange in its comple- 
tion, (that is, when the Have pays the mbney,) in order to guard the 
Have againll an inconvenience; for when confidered as an exchange in 
its completion, the mailer may be compelled to accept of the money 
upon the Have offering it to him.— And in the lame manner, if the 
Have Ihouid produce and make a tender of a part only of the fum men- 
tioned, the mailer may be conftrained to accept of it, but the Have is 
not free fo long as he does not pay the whole fum, becaufe the 

condition 
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condition of emancipation is not fulfilled by the j)ayment of a fart only; 
and hence, if the mj\^er were to remit a part of the' fum mentioned, 
and the flave to, pay the remainder, yet he does not become free, as the 
condition is not fulfilled. — If, moreover, the flave payhis mafter the 
fum mentioned, which he had acquired /rcuwKJ to thefaid fufpcnfion, 
he is free^ as the condition is in that cafe fulfilled; but yet the mafter 
ftill has a clainvupon him for that fum, becaufe the money thus given 
is already the maftcr’s right ; but if the flave pay his mafter the laid 
fum, having acquired it J'ubftquent to the fufpcnfion, the mafter in 
this cafe has no further claim upon him, as he is empowered, from, 
his mafter, to pay him the money out of his acquifitions made lubfe- 
quent to fufpcnfion. — It is to be obferved, however, that as the ful- 
penfion is a 'T’akhyeer, or propofal of option, it is reftritfted to the af- 
lembly or company in which it was fpoken, where, if the flave pay tlie 
money, he becomes free, but if not, after the rifing of the aflembly, 
it is of no effeeft.— But if the mafter were to fay to his flave “ wben- 
“ ever you pay me one thoufand Dirms, you are free,” this fufpenfion 
is not reftri(fted to that particular place or company, the term “ 

“ ever” being general in its applieation.- 

If a man fay to his flave you arc free, upon my death, for one Cafoofa^ro. 
“ thoufand Dirms,” and the flave agree af 'er the death of his mafter, Su,,, for a 
this his confent is approved, becaufe the mafter had referred the de- 
elaration of freedbm to the period immediately fucceeding his death, 
and hence it is the fame as if he had faid to his flave “ you are free to- 
**' morrow for one rihoufiindZ)i/'wif,** — in which cafe the flave s confent, 
declared on the morrow, would be valid, and fo on this occafion hke- 

wife. ^This, however, is contrary to a cafe where a mafter fiiys to 

his flhve “ you are a MeddbBir for a thoufand Dirms,” becaufe there 
confent is requifitc ' upon the Ipot, as that is a propofal of ; 

but the fum menrioned* is not immediately due, becaufe the Mod&bbir 
remains in bondage in the intcrim.*“The learned have remarked that 

the flavctio whom his mafter lays “ you are free upon my death, for 

“ one 
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one thoufand Dims," is not emancipated if he (hould portpone»his 
acceptance of thc’mafter’s propofal until after hi% death, becaufe upon 
that event he falls into the poflefllon of the heirs, anjl hence cannot 
be liberated fo long as thofe refufc to emancipate him, a dead 
pciTon not being competent to grant raanumiflion ; and this is ap- 
proved. 

C.ifc of a pro- jj? ^ ^1311 liberate his flave for a fervlce of four yiars, by fayinjr 

polaloffrcc- _ , J ’’ J J a 

(lom fpr a “ you are free if you perform fervicc to me for the fpace of four years,” 
.and the flave aflent, he becomes free immediately upon fignifying the 
fame; and (hould the mafter, or the flave, at that time happen to die, 
there remains due from the flave, or from his cfFcdts, to the mafler, 
or to his heirs, (as the cafe may be,) flic amount of the cftlmated 
price or value of fuch flave, in the fame manner as if he had been a 
Mazoon, licenced to trade, and pofleflTcd of property therein acquired. — 
This is the doftrinc of Haneefa and /ibm Toofaf.-^Imdm Mohammed 
fays that the value of four years fcrvice only is incumbent upon the 
flave-; for the reafon of the flave becoming emancipated is that the 
mafter has made fervice for a certain fpace of time the return for liberty 
to the flave, whofe emancipation is therefore fufpended on his confent ; 
and this confent is in effed given :r»-thc flave therefore becomes libe- 
rated on the inftant of exprcflling his confent ; and the four years fer- 
viec arc incumbent upon him, as fcrvice is capable of being a^cturn, 
and confequcntly it is the fame as if a mafter : were to emancipate his 
flave for a return of a thoufand Dirnis, and the flave to confent, and 
the mafter to dieypon the inftant.— The diflercncc of opinion between 
the two Elders and Jmdm Mobrnmed on the point, whether the full 
value of the Jlavf, or the value of Jour years of hn fei-vice only re- 
mains due from him, originates b the diverfity of their opinion, in 
another cafe, which is as follows -if a mafter Ihould fell his flave 
into the hands of that flave*, in lieu of a fcipaliB flavp, and the faid 

• Sit m trig,— Then 1« an apparent fmgularity in this exprplliom it meani, however, 
nothing more than the mafter offering to emancipate hii flave {that it, to fell him toW/d. 
/(//) in return for a female flave. 


femalf 
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female flave happen, on the infiant, to die, the maflcr has a claim 
upon the male (lave for the value of his pcrlon, according to tlic two 
Elders ; but, according to Imam MohanuTied^ for the value of tlic fenLi'e 
Jlave only, ^his is a cafe well known and the realon for foiiiKling 
the other cafe upon it is, that', as the delivery of the female (lave, in 
the one inftance, is rendered impoHible by her deccafe, fo is that of 
four years fervice from the {lave, iti the o//jer^ by /j/'s own deccafe ; and 
in like manner by that of his mafter ; wherefore thele arc correfpondent 
cafes. 



If a man Ihould fay to another emancipate your female flave for aC ofa Q- 
one hundred DirmSj for which I (hall be refponfible, on condition 
that you marry her to me,” and the perfon thus addrefled {lioiild 

^ ^ ialion p.ud by 

comply, and the laid female (lave, after liberation, rcfiile to be mar- ailiangci. 
ried to this man, {he is in this cafe free, and nothing is incumbent ' 
upon the perfon who required her freedom as aforefaid ; bccaufe, if 
one man were to fay to another “ emancipate Inch an one, your 
“ flave, for one thoufand DIrms, for which I will be accountable,” 
and the owner of the flave emancipate him accordingly, the flave is 
emancipated on the part of the owner, but the man who thus propofed 
for his freedom is not accountable for any thing; and fo likewife in the 
prefeiit cafe : contrary to a cafe where a man fays to another “ divorce 
“ your wife in return for one thoufand D/mr, for which I will be 
“ anfwerablc,” and the man divorces his wife accordingly; -for in 
that cafe the thoufand Dims are due from that perfon ; bccaufe the 
flipulating of a return for divorce, with a flranger, is lawful; but to 
flipulate a return for with a flranger, is not lawful. — The 

nature of this has already been explained in treating of Khook, or divorce 
for a cempenfatioH. 


* Meaning, perhaps, a cmmtn cafe, or a cafe much adduced in cafuijlrj. 
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If a man fay to another “ emancipate your female Have on my 
“ ha^ for a return of ohe thoufaiid Dirms, provided you marry her 
“ tome,” and the mafter comply, and the woman, after emancipa- 
tion, objed to the marriage, in this cafe the thoufind Dirms is di- 
vided into two parts, the value of the flave, and htx proper dower, and 
that portion which appears to agree with her eflhnated value muft be 
paid by the propofer to the emancipator, but that which anfwers to ^ 
the proper dower is not due. — The reafon of this is that the man’s 
faying “ emancipate her on my behalf," amounts to a purchafe of her, 
as much as if he had faid to the mafter “ fell your female (lave into 
“ my hands firft, and then emancipate her, on ray behalf, and marry 
“ her to me,” — and fuch being the cafe, he oppofes the thoufand 
Dirms to two things,— yf/y?, to the woman’s perfon as zfave, on ac- 
count of the purchafe ; and, fecondly, to her perfon as a wife, on account 
of marriage*. The thoufand Dirms is therefore allotted between 
both ; and there is due from the man the confideration for that which 
is delivered into his hands, namely, her perfon as a fave\ and the 
confideration for that which was his objed, (namely, her perfon as a 
wfe,) is remitted. — If the flave fhould not objeB to the marriage, but 
confent to it, the law in this cafe is not mentioned by Mohammed: but 
yet here it is a rule that, whatever the confideration for the value of the 
flave may be,, it is remitted in the former inftance,, (namely, where the 
propofer docs not ufe the expreflion on my behalf',") but, in the 
feconJ inftance, (where this expreflion is iut^uced,) the proportion 
allotted -f- for her value goes to her owner ; and the proportion allotted 
f )r her proper dower goes to the flave in both inftances, 

* Arak — “ To the woman’s neck on account of pufeheft, and to her Beoza [genltak 
“ mulieris] on account of marriage.”— tranflator adopts the above mode of expreflion,. 
as being lefs uncouth, 

\ Out of the thoufand Dirms, 
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. Of TaSeer, or J)oJi obii ManuniiJ/to7i. 


1 ADBEER, in its primitive fenfc, fignifics looking forward in the Definition of 
event of a huftnefs:—m the language of the law, it means a declaration 
of a freedom to be cftablilhed after Uie mailer’s death. 

If a man Ihould fay to his Have “ when I die, be free,”— or Formof7W. 

yQU are free upon my deceafe,”— or “ you are a Moddbldr," or 

“ I have rendered you a Moddbbirf — in all thefe cal'es the Have be- 
comes a Moddbbir, becaufe all thefe modes of addrefs e.^prefsly lignify 
fadbeer. 


It is unlawful to difpofe of, or to transfer, a Moddbbir, cither by a MoJMk 
fale or gift : in Ihort, it is not lawful for the proprietor to put him out 
of his own pofleffion in any fhape whatever, except by manumilTion, 
as is the rule Mokdtibs.Shafci maintains that the lale and 

gift of a Moddbbir are bdth lawful, becaufe Tadbcer is merely a fuf- 
penlion of the freedom of a Have upon a particular condition, (naincl v, 
the mailer’s death,) whence no obftacle can arife to the gift or the 
fale , — as is the rule in all other cafes of fufpcnlion upon a condition, 

(which rule, moreover, holds with refpeft to a re/lridled Tadbcer*-,) 
and alfo, becaufe IdaSeer is a fpecies of bequell; and bcqucH is not 
preventive of gift or yi/e.— The arguments of our doflors arc two- 
fold ; — FIRST, the words of the prophet, “ Modabbirs jhall neither 

•* That is, when a man lays to his Have « you arc free, if I dii wit bin fuch a umt-.” 

P pp 4 “ /-<• 
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** he fold, nor given away, nor inherited, but are to be emancipatid 
“ from the third of the majiers property:" — secondly, 'Tadbcer\% the 
occahoii of freedom to the Moddbbir, as he is free upoii his maftcr’s 
dcccafe ; and Tadbeer is the foie reafon for his being lo. — It is to be 
obferved that, although fadbeer be a fufpenfion of manumilTion upon 
the mafler’s death, yet its efficiency for producing the freedom of the 
Moddbbir is eftablifhed upon the inftant, and it is not to be confidered , 
as becoming the caufe thereof fter the mafler's deceafe, lince confti- 
tiiting it a'caufe upon the inftant is preferable, as Tadbecr now exifts, 
whereas after the death of the mafter it is nonexiftent, becaufe ‘Tad- 
beer is merely a fpeech, and a fpcech is a declaration, and that is not of 
a permanent nature, (according to what appears in the Elm-al-Ka- 
Mm*;') — and alfo, becaufc its efficiency cannot pollibly be poftponed 
to a time fubfequent to the maftcr’s deceafe, fince the mafter’s com- 
petency is then no more. This is evidently contrary to fufpenfions of 
any other nature, for in thefe the obftaclc to the efficiency exifts 
before the condition takes place, as fufpenfion is a Tameen ; (and Ta- 
meen oppofes the exiftence of the condition, fince the defign of Tameen is 
to prevent that+, and of courfe to prevent its confequence, and this it is 
which oppofes the taking place of a fufpended divorce or emancipation ;) 
and the poftponement of the efficiency to a time pofterior to the exift- 
ence of the condition is in fuch inftances poffible, as the coptipetency 
of the ading party ftill remains. Thus, between Tadbeer and other 
modes of fufpenfion there is an evident difference. Moreover, TaSeer 
is a bequeft, and bequeft conveys a right to eventual pofleffion, on the 
inftant, in the fame manner as inheritance; smd as it appears that Tad- 
beer is an inftant Ly fabliflxd caufe of eventual freedom to the Moddbbtr, 
and the abolition of a caufe is illegal, it follows that the fale or gift is. 
illegal, as thele would induce an abolition of the caule.. 


• A treatife on rhttiric, fo called, 

I Vide definition of Tmetn, Book VI. Chap. F- 

It 
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is lawful for a mailer to require any fcrvice of his Moddbhlr, Power of » 
and alfo to hire him ; and if the Moddbbir be a* femak it is law f«l for hii, 
him to cohabit with her, or to contracl: her in marriage to any per- 
fon, becaufe the property of a mailer in his male or female Modahhir 
remains unlhaken, and on this account all the liiid ads arc lawful to 
him; nor is there any thing to prohibit or prevent him from the cxcr- 
,cife of thofe ads, fo long as his property continues. 


A MoDAitBiR, on the deceafe of his maflcr, is made free, from ihcii/,,/.?///- 
the third of his property, becaufe of the tradition before quoted; and 
alfo, becaufe "Tadbeer is a Ipecies of bequeft, as being a gratuitous ad, ^ Jaciiv. 
referred to a time pofterior to death. — And it he [the mailer] be pi/- 
fefled of no other property than this Modabbir, he [the Modiil>bir'\ 
muft perform emancipatory labour to his mailer’s heirs for two thirds 
of his eftimated value, provided the mailer be uot involved in debt : 
but, if he die infolvent, the Modabbir mull in that calc perform Inch 
labour far his whole value, becaufe the difeharge of debts precedes the 
payment of bequells ; and, as the emancipation of the Modabbir cannot 
be annulled, his value is to be received in this mode. 


That the child born of a female Modabbir a Modabbir, 

is allowed by all the companions. 


A child born 
of a Moddh- 

/jiTij ib a. Mf 

dabbir* 


If a man conftitute his flave a Modabbir, by a rcjlriiled Tadbcer, 
by faying to him “ if I die of this difeafe, you are free,”— or “ if I 
“ Ihould die upon this journey, &c.”— or “ of fuch a dij'eaje,”— or 
“ upon fuch a journey," — fuch flave becomes a Modabbir Mokdyed, or 
ref rifled Moddbbir, whom it Hill continues lawful to dilpole of by 
fele or otherwife, becaufe a reflrided Tdadbeer has no inllant operadon 
in eftablilhing the freedom of the flave, on account of the uncertdnty 
and fuipenfe refpeding the manner or time to which the ^adbecr \% ic- 
flrided: — contrary to ^wunref rifled Modabbir, as his freedom is ful- 
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pc iidcd upon the clciith of tlic mafter, when or howfoever may’ 
liappen; ami dca^li h iiieviliihk—My however, the mafter ihould die 
in the manner, or within the time, deferibed by him in his declaration, 
the hhIMir becomes free, in the lame manner as an unreJlrtBed Mo- 
ilMir, (that is, from the third of the mailer’s property,) becaufe in 
l!\is cafe the cftefl of the Tadherr in queftion is eftablilhed upon the 
i.ill moment of the mailer’s exillcnce, fince the manner is then cer- ^ 
tided ; whence it is that the Modt'Mirs freedom is coufidered as pro- 
ceeding from the third of the mailer’s property. Let it be remarked 
that it is a form of rellridled Tadheer for a mailer to fay to his Have “ if 
“ I die within one year," — or, “ within twenty yean" — ^you are free,” 
as his death within fuch a time is dubious: — contrary to where a man 
fays to his Have “ if I die 'fe')X\m\ one hundred years, &c.” he being of 
fuch an age as affords no probability of his living to that period, for 
then the Have becomes an unreJiridJed Moddbbir, becaufe his deceafe 
witlrin fuch a time is inevitable, and docs not admit of doubt, being 
the fame as if he had mentioned his death in general terms, without 
any rellridiou to the time or manner of it. 


CHAP. VII. 

Of IJieeldJ, or Claim of Ojfspring, 

■Defimtlon of f steelAd fignifies a man having a child born to him of a female Have, 

' ' which he claims or acknowledges as of his own begetting; and the 
mother of fuch a child is termed an Am-Walid* 

\ 

Tij 
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Jf a female Have bring forth a child begotten bv her mailer or 
owner, flae becomes forthwith an Aiti-lf'al'.d* ''znA it js afterwaiafa un- 
lawful for her mailer to lell, or in any other manner to transfer or dil- 
pofeofher, bccaufe the prophet has laid, with reipce^ to an Jm- 
If' (ilid, “ her child hath jet her freed' — and the prophet having thus 
ordained her freedom, one of itseffefls, namely, the illegality of dif- 
,polal by fale or otherwife, undoubtedly becomes ehablilhcd and 
alfo, becaufe a participation of blood has arifen between the /hn-lValid 
and her mailer through means of their child, (according to what has 
been obferved upon that fubjcfl in the book of Marriage, treating rrf 
illegality by affinity-) and, although this virtual participation of blood, 
as not being a caufe of a 'e try cogent or forcible nature, does not occa- 
fion the effe£t until after the mailer’s death, yet the right of claim 
founded upon it is ellablilhed on the infant, and hence it is unlawful 
for the mailer to fell]\&x, or in Ihort to put her out ('f his own pollcl- 
fioii in any mode but by emancipation. 

If one of two partners in a female flavc make her an y]m-ll'"alid, 
Ihc becomes his Am-lValid in toto, becaufe claim of of spring docs not 
admit of divifion, as that is a branch of parentage, and as parentage is 
indivifible, fo likewlfe is every branch of it. 

It is lawful for a mailer to require fervice of his Am-U'alid, or to 
hire her out to work, or to contraft her in marriage, bccaulc an 
Am-Walid is the property of her owner, in the ftme manner as a Mu- 
ddbbir. 

The parentage of a child born of a femak Have is not ellablilhed 
until the mafter lhall have acknowledged and claimed it. — al- 
leges that the parentage of the child is ellabliHicd in the mailer, al- 
though he Ihould not claim it; becaufe, as the parentage of a child 
born in- marriage is ellabliflied in virtue, of the contraft of marriage, 
although the hulband lay no claim to it, it follows that the parentage 

• Anglki,-^<ith(r of a child. 
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c>f\i rliild of a (lave, where lier owner has had carnal conne^^ioi/ 
v l'!) i i tfldblifhed a fo^Aterr, the carnal afl; being a ftlll (brer 
c round for this tlian •iimplc marriage^ without any luch connexion 
known or afcci tallied. — The argument of our doftors is that the defign 
in holding carnal conncftlon with a female flave is merely the gra- 
tijication of appetite^ and not the procreation of children^ as, in con- 
fcquence of a female (lave bearing a child to her mafter, (he is no longer^ 
an appreciable property, Infomiich that fale^ and other a6ts of pro- 
perty, with refpeT to her are prohibited; and hence the Ample cir- 
cumftance of the maftcr’s having; had carnal connexion with his female 
(lave Is not (ufficient to eftablirti the parentage of a child born of her, 
without his claiming it, any more than the circumftance of his being 
poflTelTed of fuch female (lave without this connexion : contrary to a 
contrail of marriage, as the evident defign of marriage is progeny, for 
which reafon the hulband’s claim is not requifitc to eftablilh the pa- 
rentage of a child born to him in wedlock. 

If a female flave become an Am-Walid to her mafter, in confe- 
quence of his claiming her child, and (he afterwards bring forth an- 
other child, the parentage of the latter child is eftablifhed in the mafter, 
independent of any claim on his part, becaufc the woman, in confe- 
quence of his claiming the firft child, becomes a partner of his bed, 
and (lands as his wife : — but if the mafter were to deny the parentage 
of the fecond child, declaring it not to be his, the child’s parentage is not 
to be eftablilhed in him, becaufe the Am-Walid is partner of his bed in 
an inferior degree, (whence it is lawful for her mafter to contraft her in 
marriage to another perfon :) — contrary to a wife, the parentage of 
vvhofc child is not difproved by her hulband’s denial, until he make an 
afeveration* , becaufe the wife is partner of his bed in’a fuperior degree, 
whence it is that he cannot contraft her in marriage to any other per- 
fon,— What is now alleged relates merely to the dcctee of the ma- 


♦ Sec Vol. I. Page 382. 
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g^ftrate: but In a religious view, if the maftcr has had carnal connexion 
with his female flave, and has kept her from fuch connexion with 
others, and has not performed the ait of Azil* with her, it is incufn- 
bent upon him to acknowledge the child born of her, and to claim it 
as his own, becaufe it is apparent that the child is his ; — if, however, he 
have indulged in Azil with her, or have not kept her up, he may law- 
fully deny the child, as it is probable, in this cafe, that it may have been 
begotten upon the flave by fome other perfon in fornication. — This is 
recorded from Haneefa. — Aboo Toofaf alleges that, in cafe the maftcr 
has had any carnal connexion with his female flave, it is laudable in 
him to claim the child born of her, whether he may have kept her up , 
from connexion with others, or not, or whether he may have in- 
dulged in the a£t of Azil with her, or otherwife ; becaufe, having had 
carnal connexion with her, there exifts a poffibility that the child may 
be/w; whence it behoves him not to deny it, on account of the 
doubt. '^Mohammed fays that if the mafter be not ujider a conviblion 
that the child is his, no obligation refts upon him to claim it but 
yet that it is laudable in him to liberate the child, and that, enjoying 
the mother whilfl: he lives, he liberate her alfo, at his death, becaufe 
the acknowledgment of any child, under any circumftance of doubt, 
is not incumbent : but it is nevcrthclefs requifite to emancipate both 
the child and its mother, fnice, if this be not done, and it be pofRble 
that the child is his, a confequence would be induced of rendering a 
free perfon a flasve, on a principle of doubt. 

If a mafter contraft his Am-lValid in marriage to any perfon, and 
Ihe bring forth a child to her hulband, fuch child is fubjcift to the fime 
law with his mother, — that is, becomes free upon the death of her 
mafter, and (hhe the mother) without any obligation of emancipatory 
labour, — becaufe the, right to eventual freedom, eftabliflied in the mo- 
ther, extends through her to the child, in the manner of a Tadbeer-, 

* For an explanation of this, fee book of Marmge, p. 167. 
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(whence it is that the child of a yr^^-woman is free, and that of a bond- 
womafia Jluve -,') — the cBild, therefore, becomes free, in the fame man- 
ner as the mother ; but the parentage of the child is eftabliihed in the 
hiijband of the Am-WaM, and not in the mother, becayfe Ihe is the 
partner of her huiband’s bed folely, even though the marriage be inva- 
lid, as an invalid marriage ftands as a valid one, with refped to all 
its eJjeAs. 


Cafe of a 
chilH borft of 
k\\ Atn nxalia 
who is 
ried. 


If a mafter contraft his female Have in marriage to another perfon, 
and {he bring forth a child to her hufband, and the mafter afterwards 
claim the child, yet its parentage is not eftabliihed in him, as the 
child is held, in law, to be the legitimate offspring of another', but 
yet, in virtue of fuch claim, the child becomes free, and the mother 
becomes an Am-Walidcd her mafter in confequence of his acknowledg- 
ment. . • 


knAm-tFa- When the maftci" of an Am-JValid dies, Ihe becomes emancipated 

dcceai^o'fher his whok propifty, bccaufc it is recorded of the prophet that he 
owner, be- ordained that Am-lf'alids (hould be free, and Ihould not be fold on ac- 
upiieiinioio. count of the owner's debts, nor be confidered as, in any refpeft, in- 
cluded in his Sils Maal*, as the delire of men to beget children 
is inftinftive, and is therefore preferred to the right of heirs, in the 
Tame manner as a preference is given to the payment of the debts and 
funeral charges of the deceafed : contrary to the cafe of Tadbeer, which 
is in the nature of a bequef, and not of an inf inSive define . — It is necef- 
fary to obferve, that no emancipatory labour is incumbent upon an 
Am-lValid for the fatisfaftion of her deceafed owner’s creditors, be- 
caufe of the ordinance above recited, — and alfo, becaufe an Am-Walid 
is not eftimable property, (whence it is that if any perfon were to make 
a forcible feizure of an Am-Walid f ‘i.'oA Ihe to perilh in the ufurper’s 
hands, he woidd not be rcfponfible, according to Haneefai ) — the 


* For an explanation of the phrafes here ufed, fee Bequtfls. 
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claims, therefore, of the owner's creditors, do not aft'eCt Av ; — con- 
trary to a Moddbbir, as he is held to be ejiinitdjle properly. 

If the Am-lValid of a Chrlfiian be converted to the Mujfulman I'lir .u- 
faith, fhe muft perform emancipatory labour to Iicr mafler fur her cLnyUlm 
full value, for fhe ftands as a Mokdtib, and confcqucntly docs not be- 
come free until fuch time as fhe thall have paid her whole value by j'”, fitter 
the performance of emancipatory laiwur. — Zlf'er fays that flic becomes Infapaito' 
free immediately, the performance of emancipatory labour remaining as 
a debt againft her. This difference of opinion fubfifls where the maf- 
tcr is called upon to embrace the faith and refufes ; but if he do not 
refufe, but embrace the faith, the Am-lValid continues attached to him 
as fuch, in the fame manner as before, according to all the dodors. — 

The argument of Ziffer is that it is indifpenfably requilite to remove 
degradation from the Am-Walid, as flic is now a Mujfulman, and it is 
not lawful for her to continue any imager the f^ve of an inf del, and 
thereby remain in a ffateof degradation', and, as th; removal of her 
degradation by purchafing her of the tnfdel is riht pradicable, it fol- 
lows, ofneceflity, that the muff become /w. — The argument of our 
dodors, on the other hand, is that, in placing her in the fame predica- 
ment with 2 . Mokdtib, attention is paid to the intereft of both parties, 
as in this cafe her degradation is done away by her becomingym- with 
refped to privileges and acquiftions, in the fame manner as a Mokdtib-, 
and, by making her liberty depend upon her performance of labour, flic in 
fo doing indemnifies her matter for her value, and under this idea it is 
to be expeded that fhe will labour diligently , fo as to become fiee j the 
matter, therefore, is in this planner allured of a compenfatioii for his 
property in her ; whereas, if fhe were to become free upon the inttant, 
(fuppofing her to be poor,) it is to be expeded th.at fhe would be negli- 
gent in acquiring property, or pefforming labour, and this would be 
injurious to the matter. 

Objection. — The obligation of emancipatory labour upon the 
Am-Walid is not admiffible, according to the tenets of HaneeJ'a, for 
with him an Am-lValid is held not to be efimable property. 

Q q ‘1 2 


Reply. 
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Reply. — The Am-IValid is ejlitnable property in the faith of her 
mafter* who is a Zimmee, and we arc enjoined to leave thofe to their 
own faith, and to refpeding them according to it. 

— It is to be obferved that if the mafter fhould die before the Am- 
JFafai completes her mancipatory labour, fhe becomes free without the 
performance of it, becaufe fuch is the rule Am-JValtds : and 

if Ihe Ihould become incapable of performing emancipatory labour . 
during her maker’s life, yet Ihe does not return into the Hate of an 
abfolute jlavc, for if this were the cafe, it would follow that Ilie again 
' Hands in the predicament of a Mokdtib, as the reafon for her fo doing 
(namely, her IJldni) Hill fubfifts. 


Where a mail 
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If a man marry the female Have of another, and Ihe bring forth 
a child to him, and he afterwards obt^ poflelTion of her as a Jlave, 
Ihe forthwith becomes an Am~Walid to \\\m.—Shafei fays that Ihe does 
not htcomc Am-JValid to him. — If, on the other hand, a man become 
poflefled of a femalc^Ilave — and%ake her an Am-Wahd, and Ihe after- 
wards appear to "be the right o^emother perfon, and the aforefaid man 
again obtaip poffeffion of her, Ihe becomes his' Am-JVahd, according 
to our doctors ; — but Shafei has two opinions upon the fubjeft. In 
this cafe the child born of the flave is a Walid Ma^roor *, and is 
therefore emancipated in return for his value, paid by the lather to the 
perfon whofe property Ihe was difeovered to be after he firft became 
pofleffed of her.— The argument of Shafei is that the Have had con- 
ceived the child at a time when Ihe was the property of her mailer, 
. and therefore cannot be the Am-Walid of the perfon aforefaid, (in 
the fame manner as where a female Have becomes pregnant from 
fornication, and afterwards becomes the property of the fornicator, 
in which cafe Ihe is not AmAValid to him,)— upon this principle, that 
a Have cannot become Am-lf'alid, where Ihe brings forth a 


4 

* Literally, a child of a deceived perfen, for the father begat the chil^ whilft under a 
deception with refpcdl to his right in the mther. 
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'chi^l who was free from the inftant of conception, for the child is 
then a part of the mother, and a part cannot be oppofed to the w/ie/r. 
The argument of our dodors is that jhe caufc of the flave’s becoming 
Am-Waltd is Jazeeydt, (or participation of blood,) as has been men- 
tioned in treating ot marriage i now participation of blood \i ehabliihed 
between the copulating parties, from the circumftancc of the child’s 
deriving exigence, in toto, from each refpedlively ; and as (in the cafe in 
queftion) the child’s parentage is eftablithed, a participation of blood 
is eftablilhed between the parties through the medium of the child : — 
contrary to a cafe of whoredom, as there the child’s parentage is not 
eftabliflied in the fornicator. 

Objection. — From this it would appear that, upon a fornicator 
becoming polTeffed of his baftard, as a (lave, the baftard is not free, 
whereas a baftard is free in fu^jh a cafe. 

Reply. — ^The emancipation of the baftard, in this cafe, is on ac- 
count of his partaking of the blood of the fornicator, a certiori, without 
any medium ; but no participation of^ood can fubfift between a for- 
nicator and fornicatrefs, except through the medium of their bafard-, 
and he is not of eftablilhed parentage.-rCorrefpondent to this is the 
cafe of a man purchafing, as a flave, his brother, the baftard of his yii- 
iher,—{ot theik the baftard brother does not become free, becaufe the 
affinity of the baftard with the purchafer has no exiftence but through 
the medium of the father, and the parentage is not eftablilhed in the 
father. 

If a man have carnal connexion with the bondmaid of his fon, and 
Ihe produce a child to him, and he claim it, the parentage of the child is 
eftablilhed in him,' and the mother becomes an Am-lfalid to him, and 
he remains refponfible to His Ion [her owner] for the amount of her 
eftimated value; — but he will not have to account with him, cither 
for her Akir*, or for the value of the child which is born of her. This 
cafe, with the arguments upon it, arc recited at large under the head 

i * The portion due to a woman (in the nunner of a dmtr) in a cafe of nrmous con- 

nexion. . 
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of marriage. — Tlie reafon why the value of the child is not due is fhat' 
it is free, ab origme., in the mother’s womb, becaufe the father had 
obtained a right in the female flav.^ previous to carnal connexion, in the 
manner of fuccefiion *, wherefore the child appears to be a child of 
the Jlave by her proprietor if a grandfather were to have con- 
nexion with the female Have of his grandfon, the foil [the father of the 
latter] being living, the parentage of the child born of her is not efta-, 
blilhed in the grandfather, becaufe be has no right or authority over 
the female Have during theexiftehee of the intermediate relation. — If, 
however, this intermediate relation be not exifting, the parentage is, in 
that cafe, eftablilhed in the grandfather, as a grandfather ^ right over 
his grandfon's property appears upon the demile of the fon. And here 
it is to be.obferved that the infidelity or bondage of the father [the inter- 
mediate relation] is the fame as- his deatli, [in removing the bar to the 
grandfather’s right of ufufruft over his grandlon’s pofleffions,] fmee 
thefe two predicaments are of cither of them terminative of authority 
in the fame manner as death. ^ ' 

If a female Have,- held between tw6 men in partnerlhip, bring 
forth a child, and one of the partners claim it, the jxirentage is eflablilh- 
ed in that partner j becaufe parentage being eftablifhed in him, with 
refpc(ft of one half, in virtue of his moiety of right in the mother, 
the remainder is neceffarily fo, parentage not being capable of parti- 
tion, as the caufe thereof (namely, conception) can have proceeded from 
one father only ; and the female Have becomes an Am-Walid to the faid 
partner, becaufe claim of offspring (in the opinion of the two difciples) 
is indivilible. — Haneefa contends that the female Have becomes Jm- 
IVatid in the lharc of the above partner only, who afterwards obtains 
poflelHon of the Ihare of the other partner, by. paying him a compen- 

»« ' 

* The father in virtue of hii parental righti, invefted with authority to the of all 
his fons pofleflions, but Hot to the deJlruSiion of them ; and hence it is that, having dejiroyed 
his fons property in his flayc, by rcndtrmg b«r ht ts inideiwijionfibk to him for 
her value. 

fat ion, 
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latien, (as Am-Waltd\% capable of being obtained as property,) and 
he is moreover refponfible to his partner.for an h'xli Akir, as having 
held carnal coiyiexion with a copartnerlhip flave, which therefore ap- 
pears to be committed upon the property of another. But he is not rc- 
fponfible for the value of the child, becaufc the parentage is eftablilhed 
in him from the inftant of conception, and hence the other never had 
.any authority of poflTeflion over it, fo as to require his being refpon- 
fible. — If both partners fhould claim the child at once, its parentage 
■is eftablillacd in both. — Shafei fays that, in this cafe, the parties muft 
have recourfe to the judgment of a phyfiognomift, and whomfoever 
he may adjudge to be the father, by fimilitude of features, in him the 
child’s parentage muft be eftablifhed, becaufe it is impoffible to con- 
ceive the parentage of one child from two fathers, fince one conception 
cannot proceed from the feed of two different men ; the point therefore 
muft be decided by comparifon ; efpecially as the prophet, in the cafe 
of Afiima, exprefled his approbation of this mode of decilion.-— Our 
dodors reft their opinion, in this po^, upon the authority of Omar 
the Khalif who is recorded to have written, concerning a cafe of this 
nature, to Kazee Sareeh*^ as follows — “ If they cannot produce 
“ any proofs in fupport of their afl'ertion, you muft decline pafllng any 
“judgment upon the cafe; but if they relpedively produce their 
“ proofs, you may then alfo produce your decilion ; namely, that the 
/aid child h to be regarded as the offspring o/'both, and has a right in 
“ each refpedively, as they alfo both have in'him ; but if one of the partners 
“ happen to outlive the other, he is the foie heir of the child.” This fen- 
tence Omar wrote in the prcfcnce of a number of the companions of 
the prophet, none of whom controverted it : and the fame is alfo re- 
lated as the opinion of Alee. — Another argument of our dodors, in 
proof of their opinion, is that as both the claimants, in refped to the 
foundation oi their claim, (namely, a property in the female Have, and a 
right in' the child,) are exadly upon a level, they are likewife fo in re- 

* At that period chief magiftrate of Kotfa, a city of Chaldta. 
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fpecf}: to the claim itfelf ; and, although parentage be indiviftble, yet there* 
arc cTFefts attending it Vhich are of a diviftblt nature, ^fuch as inherit- 
ance, and fo forth;) — hence, fuch of thefe efFefts as zxtdiviftbkixt efta- 
hlilhcd with refped to bath, in the manner of divifton, and fuch of them 
as are indivifible muft be determined to each of them refpeftively, in toto, 
and as if he had no partner. — What is now advanced relates to a cafe 
where the partners ftand in no degree of affinity to each other, and are, 
both Mujfubnans: — but where they happen to be father and fon, — or 
one of them a Mujfulman and the other a Zimmee,—z\\6 both lay claim 
to the child born of the female flave as aforefaid, the decifron muft be 
given in favour of the father, (in the former cafe,) or of the Mufful- 
man, (in the latter cafe,) bccaufe the father’s claim preponderates, in 
virtue of his right over his fon’s property; and the Muffulman's faith 
gives him a preference to the Zimme.--‘K% to the circumftance of the 
prophet exprefting hisi approbation in the cafe of /If'dma, (as cited by 
Shafe'i,) it is to be accounted for from the infidels fcoffing, and calling 
in queftion JJ[dma% birth, thiSr feoffs being terminated by the de- 
cifion of a phyfiognomift, which caufed the prophet to exprefs his 
plcafure. — It is to be obferved that, where the claims of both partners 
to the child arc admitted, the mother becomes Am-Walid to both , — 
becaufe, where the claim of both is approved, and the child is decreed 
to belong equally to each, it follows that the mother is the Am-Walid 
of each, and upon each is incumbent one half of the Akir to his copart- 
ner-, and is, in every refped, upon an equal footing with the 
other. — It muft alfo be remarked that the child is entitled to receive, 
from the eftate of each partner, the full inheritance of a complete child, 
becaufe each has, in his claim, made an acknowledgment in the 
child’s behalf to this effed, which is a proof in his favour. — And the 
two partners are entitled to receive, ftom the eftate of the child, the 
full inheritance of a father, fmee they are both upon a footing with re- 
Jpe£t to the caufe of inheritance, — in the fame manner as where tveo 
perfons advance evidence refpefting a third perfon of unafeertained 
parentage, by each declaring—** this is my cbilf' 
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. If a perfon have carnal connexion with the female flavc of his Mo- 
katib, and (he bring forth a child, and the? perfon abovementioned c' iVi tomoi 
claim it, in this ca(e (provided \X\tMokiitib confirm the claim) the 
parentage of the child is eftablilhed in that perlon. — d'his is the doc- 
tiine of the ZrtZi/r is recorded, (rova Aboo TooJhJ\ that miii.r. ii he 
the confirmation of the hs not requiiite, in the (iunc manner 

tis that of the fon is not required where the father lays claim to his 
Con’s female Have. — ^Tlae principle upon which the Zahir Ruiu/hi’t 
proceeds is, that a mafter has no power of adion over his Mokalih's 
acquifitions, fo long as he does not attain fuch power by the Mokd- 
tib's Inability to fulfil the contra^ of Kitdbat, or by his bi each of th'it 
contraft ; — contrary to the cali of father andyo«, as a father has an un- 
difputed power of aaion over his fon’s property; wherefore they are not 
analogous cafes.— And here the mafter is refponfible to his Moidtib for 
the Akir of the female flave, as he has no aaual property in her until 
after carnal connexion; becaufe he had a certain right in her, [in vii tuc 
of her being the flave ofhbis Mokdtib,} which right isofitfelf fufficient to 
the admhfion of the £•/«/>» of whence there is not any nccclTity for 
confidering his property in her to have exifted to the cmbiacc. 

In the fame manner, he is refponfible to \{^sMokdtib for the value of 
the child, becaufc it (lands as the child of a Magroor *\ fince the mat- 
ter, in having carnal connexion with the flave of his Mokatib, pro- 
ceeded upon a prtftunptive proof, namely, that of her being the pit.- 
perty of his property,' (as the MKh^rt^**** property,)— and where 
he (under a pcrfualion founded upon prefumptive proof) has carnal 
connexion with the fave, ft is not fuppofed that he is confentuig to 
his child being a flave: hence the child is made free, in return for the 


* Magroor literally fignifies a perfon who is under a deception.-In the language of the 
law it is applied to a man holding carnal intercourfe with a woman wh.ia under a mifco 
eeotirwith refpea to his right in her, or her fituation :-for inftance, a mafter of a female 
flave marries her to a man vr ho conceives her tobc/r«i m which cafe, if (he has a child y 
L hXnd (which would, in common courfe of law. be a (lave to the owner of the mo- 
ther) the father has a right to infift on purchafing his child s freedom. 

Voul. 
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value ; and its defeent is cftablirticd in the mafter^ as aforefald but • 
yet the mother does not* become Am-Walid to the mafter, as he is not 
her aAual proprietor^ although he proceeded upon aprefumptive proof 
that he was lb; in the fame manner as a Magroor^ who has carnal 
connexion with a female Have, under the conception of her being his 
property, where Ihe is not usually fuch. — What is here dated relates 
to a cafe where the Mokdt 'ib confirms the child’s parentage, and the ^ 
mailer’s claim : but if he deny thefe, the child’s parentage cannot be 
ellablilhed in i\itmapr, according to what has been already obferved 
concerning the necelfity of the MokdtiU% confirmation; — yet, if the 
mailer Ihould, at any future period, become proprietor of the child*, the 
defeent is then eftablifhed in him, becaufe the ground thereof (namely, 
his former claim) dill exids, and the right of the Mokdtlby which was 
the obdacle, is annihilated. 


* By the demlfe of the Mdatih^ before the fulfilment pf the contrail of KItabat', or, by 
the contrafl becoming null in confcqucncc of a breach of it oa the part of a Mtkaiib. 
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E IM AN is the plural of Tamen. — Tametn, iu its primitive fcnfe, 
means Jlfsngth or power j allb the right h(indi~~^\xi the language 
of the law it fignifies an obligation by means of which the refolutioa 
of a vower is ftrengthened in the performance or the avoidance of any 
thing; and the man who fwears or vows is termed the Haliff , and 
the thing fworn to or vowed the Mahhof-ali-hee, 


Defimtion of 
Eiman. 


Chap. L Introdu^ory. 

Chap. IL Of what conftitutes an Oat/j or t^oWy and what doe> 
,not conftitute it. 
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Oaths [of a 
finful nature] 
arc of three 
iiinds, 

Ftrjury, 


Chap. III. Of Kafara, or Expiation. ♦ 

f « 

Chap. IV. Of Vows with refped to entrance into, of refidence 
in, a particular Place. 

Chap. V* Of Vows refpeding various Aflions, fuch as 
coming riding, and fo forth. 

Chap. VI. of Vows in eating or drinking. 

Chap. VII. Of Vows in /peaking and conver/ng. 

Chap. VIII. Of Vows in Manumijfton and Divorce. 

Chap. IX. Of Vows in Buying, Selling, Marriage, See. 

Chap. X. Of Vows refpe£ting and 

Chap. XI. Of Vows in Clothing and Ornaments. 

Chap. XII, Of Vows in Killing, and fo forth. 

Chap. XIII. (3f Vows re]^din| the ferment of Money. 

Chap. XIV. Of Mifcellancous Calcs. 


CHAP. I. 


OATthi are oF three difrerent kinds ;--nlt8t, tdhamos', — second, 
Moondkid, (which is alfo termed and third, Lighoo. 

A Tameen Ghamoos * fignifies an oath taken concerning a thing 

alteady 

• Literally, a falfe eath, or ptrjury,—\t is here proper to obferve that dte dHUnAions 
explained in this chapter relate folely to fuch baihh dr Ss, ^ing fal/e or iroien, are 
finful, smd confequently fuppofed to excite the divine anger, which miift be appeafed by 

expiation : 
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'already part, in whicll is conveyed ail intentional falfchood on the part 
of the fwearen — and fuch an oath is highly linful; the prophet 
having declared — “ •whofoever fweareth fa'Jelyi the fame Jhall Gop con- 
“ ckflin to beliy 


Kafara, or expiation, is not incumbent (that is to fay, is of no 
. avail, ^ in a Tameen Ghamoos ; but a repentance and deprecation of the 
anger of heaven are incumbent. — Sbafe'i alleges that expiation is incum- 
bent, becaule that was ordained for the purpofe of doing away any 
difrefped (hewn to the name of God, which is finful; and this dif- 
refpeft is evident in a Yanutn Ghamoos^ as it is calling God to witnefs 
to a falfehood; a Tatneen Ghamoos is therefore the iamc as a Tameen 
Moondkid’, and as, in that, expiation is incumbent, fo in this like- 
wife. The argument of our dodors is that a Tameen Ghamoos is a 
crime of great magnitude, (or deadly Jin,') — and expiation is an a£l: of 
piety, (whence it may be fulfilled hy fapng, and intention is a con- 
dition of it ;) but there is no expiation for a deadly ftn, and confe- 
quently there is none for a Tameen Ghamoos : contrary to the cafe of a 
Tameen Moondkid, as that falls under the clafs of Mobah, or things in- 
different. 

Objection.— -The defeription of Mobah, or indifferent, applies 
to things in which there is uo offence; now as a Tameen' Moondkid h 
of an offenfive nature, how can it be Mobah ? 

Reply.— The offence, in a Tameen Moondkid, occurs fubfequently to 
the declaration of it, and is occafioned by a difrefj^a Ihewn by the 
■ vower to the name of God, of his own free option; whereas the 
offence, ina cxiftsfrom the firft; and fuch being 

the cafe, a Tameen Ghanms is not to be confounded with a lameen 

Moondkid, 


expiation- contrary to oatha, or to vow* /#/W, « the former of thefe arc fre^ 

ruently required for the fake of juftice, and the latter are permitted, whence neither an 
Ith nor L, fimply as fuch, can be fuppofed to require expiation. 

A Yamf.kn 
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I 

A Yameen MoonAkid * fignifies an oath taken concerning a* 
matter which is to come. — Thus a man fwears that he will do fuch 
a thing, or he will not do fuch a thing and where the pronouncer 
fails in this, — (that is, where he does not a£t according to the obliga- 
tion of his oath,)— expiation is incumbent upon him: and thisisefta- 
blilhed upon the authority of the facred writings, 

I 

A Y AMEEN Lighoo t Is an oath taken concerning an incident oi‘ 
tranfaftion already part, where the fwearer believes that the matter to 
which he thus bears teftimony accords with what he fwcars, and it 
(hould happen to be aftuallyotherwife : and from the divine mercy it 
may be hoped that the fwearer will not be condemned for fuch an oath, 
fince God has declared, in the Koran, “ I will not call you 
“ to account for an inconsiderate oath.” An inftance of 
Tameen Ligf>oo IS where a perfon (ces Anroo pafling at a diftance, and, 
fuppofing him to be Zejydf fays— ■“ by God that is Zeydl" 

A WILFUL vow, and a compulfatory vow, and an oath taken under 
a deception of the memory, are all the fame, and on account of each 
expiation is incumbent J, becaufe the prophet has faid “ there are three 
“ points of ferious import, the /porting with which is alfo feriousy to wit, 
“ MARRIAGE, DIVORCE, and a vov/ ."—fShafet, controverts this doc- 
trine. — His arguments will be hereafter recited at large under the head 
of Ikrdh, ox £ompul/atory procejs. 


The violation If a man do a thing which breaks his, vow, either by compulfion, 
whlherLy or through forgetfuluefi, thefe are bqth th<||feine, and expiation is iu- 
orTrough cumbeiit upon himin either cafe, becaufe tho'-fpecified aft which is the 
forge-tfuincrs, condition of expiation is not made void by the circumftances of com- 

rct|uvres ex- * 

piation. 

* Jfiterally, a contralfed oaih^ or vm* 

t Literally, a oath, or.(fometime5} a r4T/5&4Mtth4 

J: That is,, if the thing fwornto be falfe^ or the vow -be violated, 

' * ' ' pulfion 
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|)ull'^on or forgetfulnefs; — and fo alfo, if the thing fliould be done by 
a maniac or an idiot , — becaufe there likewife the condition is a£ttially 
fulfilled. 

• * 

Objection.— -Expiation is not incumbent but for the purpofe of 
obliterating a fin ; now no fin can be imputed to maniacs or idiots, as 
fuch are not made anfwerable; it would therefore follow that expia- 
tion is not incumbent upon them. 

Reply. — Although expiation be intended for the purpofe of ex- 
punging fin, yet the obligation of it in this cafe rcfts upon the argu- 
ment of a fin, (namely, the breach of a vow,) and not upon the adtuab 
Jin itfelf, fo that, wherever the breach of a vow appears, expiation is 
incumbent. 


CHAP. II. 

Of what conftitutes an Oath^ or V and what does not 

conftitute it. 


Yameen (that is, an oath ox vow) is conftituted by the ufe of the An oath may 
name of Almighty (jou, or of any of thofe appellations by which the 
Deity is generally known al^.1inderftood, fuch as Rtlmdn and Rtheem*. uamcot 
An oath may alfo be exprefl^ by fuch attributes of the Deity as are c^omaty at- 
commonly ufed in fwearing, fuch as the power, or the glory, or the 

* Anglicc, thtmrclfuly and* the -Thofe attributes are affixed to the name 

of the Deity at the beginning of the Korariy and (in imitation thereof) at the beginning of 
every Mujfulman book. 

4*) 



excepting his 
Lnoivlei-Z^ff 
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fTcrej. * 


It is not con- 
ftituted by 
ufing any 
other name. 


might of God, bccaufe an oath is ufually exprefled under one or ojher* 
of tliol'c qualities ;• and the fenfe of Tamten, namely, Jirengih^ is by 
this means obtained, fince as the fwcarer believes in the power , glory ^ 
might, and other attributes of the Deity, it follows that the mention 
of thefe attributes JdvXy is fufficient to ftrengthen the refolutiou in the 
performance of the a£l vowed, or the avoidance thereof. 

• 

If a man fwcar “ by the knowledge of God,” it does not confti- 
tute an oath, becayfe an oath exprefled by the knowledge of God is not 
in life ; — moreover, by knowkdge is frequently implied merely that 
which IS known ; and in this fenfe tlie word knowledge is jrot ex- 
preflive either of the name of God, or of any of his attributes. — In 
the fame manner, fhould a perfon fwear “ by the wrath of God,” or 
“ by the mercy of God,” it does not conftitute an oath, becaufe an 
oath is not commonly exprelTcd by any of thefe attributes : — moreover, 
by the word Rihinat [mergy] is fometiines underilood rain, and heaven 
is alfo occafionally exprefled by that term; and by the word Gha%b 
[wrath] is underftood punishment \ and none of thefe are either appella- 
tions or attributes of the Deity. 

If a perfon fwear by any other name than that of God, — ^fuch as 
the prophet, or fhe'hdly teittple, this does hot conHitute an oath, — as the 
prophet has faid “ if any mm amohffe 4ake an oath, he mufi fwear 
“ by the name of God, or elfe his oath is void." — If a perfon alfo fwear 
by the Koran, it does not conftitute an oath, although the Koran ^ 
the word of God, becai/fe men do not fvveaf by the Korpn. — The com- 
piler of the Heddya obforves that this is where the fwcarer only fays 
“ by the prophet,'” or “ by the tdmplCj^ftrt’ by the Koran,"— -hut 
if the fwcarer fay if I aft contrary to \ivhat ^ now fay, may I be de- 
“ prived,of 'the prophet,” or “ of the temple,” or “ of the Koran," 
this conftitutes an oath, becaufe fuch privation would reduce the 
fwcarer to the'flate of an ihfidcl, and the fufpenfion of infidelity upon a 
condition amounts to Yameen. 



. V 'o w s.* 

Av oath is confirmed by the ufc ot the partides of Iweariiig; and v»tKifsof 
thefe (in the Jrabk) are three, namely, the le’tters kvaw, and lc\ and 
te*, as oaths yp commonly repeated and underftood under this form; 
and in this fenfe thefe particles occur in the Koran. J^ct it be alfo ob- 
ferved that the particles of (wearing are Ibmetimes mikrjiood, though 
not exprejfed, that is, are omitted in the expreffion, although implied 

•in the fenfe ; and this conflitutes an oath ; aS if a man were to fay 

‘ God, I will not do this,”-— becaufc [in the Arabic^ it is common to 
rejed the particle for the fake of brevity : — fometimes indeed the letter 
lam IS ufed for the fwearing particle, as il is capable (according to Mook. 
tar f ) of being fubftituted for be. 

HANEEFAalleges that if a man fhould fwear “ by the truth of shearing by 
“ God,” this does not conftitutc an oath, and in this Imtim Mohammed 
coincides. There arc two opinions of Toofaf recorded on this 
point according to one it is not an oath ; but according to the other 
it is an oath, becaufe truth is one of the attributes of the Deity, fig- 
nifying the certainty of the divine cxiftcncc, and hence it is the fame 
as if the fwearer were to fay “ by God, the truth and as oaths arc 
common under this mode of expreffion, fo an oath is here conftituted. 

The argument of Mohammed and Haneefa is that the term “ the truth," 
as here expreffed, relates merely to the identity of the godhead as the 
obje£l of obedience, and hence an oath thus expreffed appears to be 
taken by that which is neither an appellation nor an attribute of God. 

The learned, however, fay that if a perfon exprefs himfclf thus “ by 
“ the truth I will do fo and fo,” this conftitutes an oath, becaufe the 
truth is one of the appellaiiyes or proper names of God.— But if a pef- 
fon were to fay “ I will do this truly," it docs not amount to an oath, 
becaufe the word truly can only be taken, in this cafe, as a corrobora- 

m 

♦ Each of thefe letters, prefixed to the name of God, in expreffive of the Englifli 

t A celebrated Arabic grammarian and rhetorician. 
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tibn or confirmation of the promife contained in the fpcech, being^the* 
fame* as if he wcrfc to fiy “ I fliall do this indeed." 

The expref- If a man fay “ I fwearfi or “ I vow," or “ tefijfv," wliether 
''/Itarf'Y the words “ Gon” be fuperadded or not, it conlHtutes an oath, 
•• Tad'fy^" words are commonly ufed in fwearing : the ufeof them 

coiiiHiutc an in the prefent tenfe is undifputed; and they are alio fometimcs iifcd itt« 

oath, without , r r y i , • r ^ 

the name of the Juturc teiuc, where the context admits of a conltrudion in the 
prefent ; and atteftation amounts to an oath, as in that fenfe it occurs 
in the facred writings : now fwearing by the name of God is both cuf- 
tomary and conformable to the divine ordinances, but without the 
name of God it is forbidden ; when it fo occurs, therefore, it muft be 
conftrued into a lawful path*; — hence fome fay that intention is 
not rcquifite in it ; others, however, allege that the intention is ef- 
fential, becaufe the words here recited bear the conftruftion of a pro- 
mfe, — that is, they admit of being received as applying to the future, 
and alfo of being taken as a vow without the name of God. 

If a perfon, fpeaking in. the Perjlan language, were to fay “ I 
“ fwear by God,” it amounts to an oath, becaufe here the idiom 
confines the expredion folely to the prefent ; but if he were to fay 
fimply “ I fwear,” fome allege that this does not conftitute an oath. — 
If he were to lay “ I fwear by the divorce of my wife," this is not an 
oath, as an oath is not fo exprefled in praflice. 

s.vc.iring l>y If a man, in fwearing, fay “bytheargf,”or (\\t exifience" (of God,) 
(if d" liiakes it conftitutes an oath, becaufe the age or cxtftence of God fvgnifies hi?. 
UH catO. eternity, which is ojic of his attributes. [Sfveral other forms f [wear- 
ing are here recited, but of no confequence, as their validity or nullity 
depends altogether upon certain peculiarities in the Arabic idiomd\ 

* That is, the Aiperaddition of the expreflion “ by God/* muft be underftood in it, fo 
as to make it appear an oath made conformably to the divine o^inancc, left the fpeaker, by 
1 wearing in a way that is forbidden^ be found guilty of an offence. 

If 
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\v a pcrfon fiiould fay ‘‘ Ji I do tliis may I be a or '' a 

‘‘ Chi-iJitanj' or “ an injidet^^ it coiiftitutcs an oath; bccaiilc, «is the 
iwearerhas made the condition a iign of infidelity, it follows that he 
is cojifcious ofliis obligation to avoid tlic condition; and this obliga- 
tion is pofiible, by his making it an oath, ni Inch a wav as to render 
unlawful to himfclf that which is lawful.— And if the oath relate to 
yiny thing which he has done in tlic time if he w'crc to iav 

‘‘ Ifl have done fo may 1 be wjewd' nifideiP' and I'o forth, 

this is a Vamecn Ghamoos^ or perjury. The Iwcarcr is not, however, 
in this cafe made a Jezv or an r/ifidcly becaufe the words may I be an 
infidel,*’ (and lb forth,) relate to feme future indefinite period.— 
Some, on the contrary, have alleged that he becomes adually as an 
infidel^, becaufe the penalty which the fwearer imprecates upon him- 
felf relates to the prefent inftaut of his teftimony, being the lame as if 
he were to fay I am a Jew^ &c.” — But the faci: is, the fwearer 
does not become a Jezv or infidel in either of the cafes before us, (that 
is, in that of a vozci with refpe(ft to the future^ or an oath regarding 
ihopaJiP) provided he confider this merely as a form of fzvcarni^\ : 
but if he believe that by thus fwearing he fully fubjefts himfclf to the 
penalty exprefled, he fuffers accordingly, in either inftance, becaufe 
he appears confenting to infidelity, on account of having ventured 
upon a thing by the commiffion of which he conceives that he may be 
rendered an infidel J;. 

If a pcrfon fiiy Ifl do thus, may the anger of God fill upon 
me,” this does not conflitute a vow, as not being a cuftomary 
mode of expreffion for that purpofe. And fo alfo, if a pcrfon were to 
fay “ may I be an adulterer f or a drunkardf or “ an ufurerf 
becaufe thefe are not generally underdood or received as forms of 
fwearing. 

* 1'hat is, becomes fubjefled to the penalties of a(^ual apoftacy from the faith, 
f Where no other penalty than that of expiation can be incurred. 

I All thefe cafes fuppofe the thing fworn to he fa If, 

Sff2 CHAP. 
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C II A P. III. 


Of Kafdra^ or Expiation 


bclxpiaited cxpiation of a vow f is efFeded by the emancipation of a flave; 

b^theeman- and the emancipation of fuch a flave as fufl5k:es in Zihdr, fuffices alto 
n^Thf * in the cafe of a vow : — or if the fw carer chufe, let him clothe ten paa- 
pers, giving to each one piece of cloth, or more; (the fmallcft quan- 
tity to each is as much as is ncccflary in prayer I :) — or if he pleafc, 
let him diftfibute vi<^luals among ten paupers, the fame as in the ex- 
piation of Zi/jan — All thefe modes of effeding the expiation of a vow 
are authorized in the Korany according to the words in the text,— 

“ THE EXPIATION THEREOF MAY BE EFFECTED BY FEEDING TEN 
“ POOR PERSONS WITH SUCH FOOD AS IS USUAELY CONSUMED IN 
“ YOUR FAMILIES, OR BY CLOTHING TEN POOR PERSONS, OR BY 
“ THE RELEASE OF A SLAVE.” — It is manifcft, therefore, that, in 
the prefent inftance, one of thefe three modes is indifpenfable. But 
if the delinquent (from his poverty, or other caufe) Ihould not be able 
cr falling. to cffcd his expiation in any of thefe three modes, he may do it by 
falling three days fucceflively. — S/jc^ei fays that he has an option ; if 
he think proper, he may fail for three days JucceJJively y or for any 

* The term Knfara means not only an expiatory atonement for the breach of an abfo- 
lute vow, but ilfo the fubftitution of an expiatory aSk for the penalty impofed by a vower 
upon himfelf in the cafe of a vow fufpended upon a condition, by which he had defigned to 
jeftrain himfelf from the commilTion of any particular a^l. 

\ Meaning cxpiation for the breach or violation of a vw, — or for any otlier deferiplion 
of )'nmfen which admits of expiation, fuch as a Tanuen Ltghwy Stc, 

t Muffulmans muft be clothed in prayer at Icaft from the waift downwards ^ 


three 
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» , 
three feparate days, — becaufe the words of the Koran arc, “ if he be 

“‘unable to do this, let him fast for three days,” ^ which 
exprefllon is general. — Th^Haneefite doiftors, in fupport of their opinion 
upon this poifit, quote the authority of the reading of Abdoola Ibn Maf- 
faooJ, who expounds the text to mean three days fuccejftvely ; and this 
accords with what occurs in the Hadees Majhhoor *. — With rcfpedl to 
what has been faid of the fmalleft quantity of cloth fufficient in ex- 
piation, it is recorded from Imdm Mohammed. — Haneefa and Jboo Toofaf 
affert that the fmalleft quantity of cloth proper upon this occafion is as 
much as may be fufficient to clothe nearly the whole body; for a mere 
Shilv}dr-\ is not fufficient; and this is the more authentic dodtrinc; 
becaufe one who is only thus clothed is regarded as naked. — ^That por- 
tion of cloth, however, which may not fuffice in regard to clothing may 
be fufficient in eating, according to its value ; that is, if a perfon were 
to beftow, as an expiation, fuch a quantity of cloth as, although it 
may not fuffice for the proper clothing, yet is equal in value to the feed- 
ing of ten poor men, it fuffices as a feeding expiation, whether fuch 
may have been the intention or not. — Thus if the perfon to make ex- 
piation were to give to each poor perfon the half of a proper drefs, (for 
inftance,) this would not be fufficient for an expiation by clothing-, 
but if the value of the cloth thus diftributed to each be equal to the 
price of three pounds of wheat, it fuffices as an expiation by 
feeding. 

If a perfon perform the expiation before the violation of his vow, it r-vu.u. 
does not fuffice. — Shafe'i maintains that it fuffices, where the expiation not fufiicc. • 
is effedted by means of property, and not hyjafwg, becaufe the expia- 
tor makes his atonement pofterlor to the occafion of it, (namely, his 
vow,) and hence the cafe is the fame as that of a pilgrim performing 

* A collcfliin of traditions fo called. 

t Afpccies of drawers which arc a fufficient clothing for prayer. 
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c 


c\pl,iti()ii t'i)r woiiiuling game*, — that is, it the pilgrim perform ex- 
piation-after tlic afb of wotmding, it fuffices; and fo alfo in the pre- 
i'ent cafe. The argument of our doctors is that expiation is ordained 
a; an atonement for offence; but in the cafe before us hb offence Jias 
yet appeared. — In reply to what is advanced by they obferve 

that the vow is not the occnfionoi the offence, as nothing can he con-' 
tiderCd in any degree the occafion of an offence, but what nect^flarily 
leads thereto, and a vow does not neceffarily lead to its own violation, i 
but is rather prohibitory of it ; hence the vow is not the caufe of the 
offence in the prefent inftance ; contrary to the cafe of the ptlgrhn^ 
adduced by Shafe'i, in which the wound inflicted upon the deer leads 
to its deftruftlon, by ultimately. occafioning its death; thefe therefore 
are not analogous cafes. — It is to be obferved that whatever the expia- 
tor may have given to the poor before the violation of his vow, he 
muff liot take back again, bccaufe this is alms, and it is not lawful for 
a man to take back his alms. 

If a man bind himfelf, by a vow, to the commlffion of a fin, as if 
he were to fwear “ by God I vvill not pray,” or “ I will not converfe 
“ with my fiither,’* or “ I vvill murder fu'ch an one in fuch a month,” 
it is incumbent upon him to violate his vow, and perform an expiation, 
becaufc it is recorded in the traditions, that if a liian vow a thing, 
knowing that the negled is preferable to the fulfilment, he ought to 
aft accordingly, performing an expiation for the breach of his vow. 

If an infidel Ihould make a vow, and afterwards violate the fame, 
either as an Infidel or as a MuJJuhiwn, (fuppofing him to have been con- 
verted to the faith in the interim,) ftill he is not forfworn, becaufe he 
was not competent to make a vow ; as a vow is contradled (that is, is 
made binding) by a reverence for the name of God, and the vower, 


* Pilgrims are forbidden to deftroy game of any kind within a certain diftance of Mcccti, 
j^rmed the Ibrdm [forbidden ground] of pilgrimage. ' ^ 

7 whilft 
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whilfthe was an iafitlel, c.aiiuit. be luppolecl to have entertained any 
reverence for the name of God an inridel, moreover, is not com- 
petent to the •performance of expiation, as that is an acl of piety. 

If a man make certain articles unlawful to him^S which are in Vou^ofa 
their own nature lawful, as if he were to lay “ I have made this cloth 
(or, this provijion) unlawful to mef,” yetfuch article does not artu- 
ally become unlawful to him, but he muft perform expiation when he 
happens to put on that cloth, or to eat that provifion.— .S/vr/i'/' lays that • 
expiation is not incumbent upon him, becaufc rendering unlawful that 
which is lawful does not amount to a vow, as a vow is an aift authc'- 
rized by the law.— The argument of our doctors is that the words “ I 
“ have made unlawful,” evince the ellablithment of illegality in the 
thing : now there is a polfibility of eftablilhing illegality in a thing 
that is really otherwife, by fuppofing that the fpeakcr had taken an 
oath that he would not wear the clothes, or eat the provilions ; and 
this fuppofition is adopted, in order to eftablilh the illegality declared 
by the i'peaker; and it follows that whenever he does that thing which 
he has rendered illegal to himfelf, he becomes forlworn, whether the 
matter be great orfmall, becaufc when unlawfulnefs is once cllablilhcd 
in a thing, the illegality pervades every part of it. 

If a man were toYay “ every thing lawful is unlawful to me,” 
every fpecies of food and drink forthwith becomes unlawful to him, 
unlefs where the intention or delign of the vow has regarded fome- 
thing elfe. — This proceeds upon a favourable cwiilrudtion. Analogy 
would fuggeft that the vower, as foon as he has uttered his vow', mull 
become forfworn, as being unavoidably and continually placed in the 
performance of fome lawful a£l, inch, breathing., imw 'ing, rcjiing, or 

♦ This i« a phrafe by which is underftood a vow of ahfimcncc from the thing cxprcfTcd. 

t In reciting thefc forms of vows, the ad^refs [“ hyGod^' or / fivtar.,'' &c.] is, for 
the fake of brevity, omitted i it is always however to be underftood. 

io 
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fo forth ; and fucli is the opinion of Ziffer upon it ; — but the more fa- 
vourable conftru£tion is that the defign of the vow is to eftablifli Ibmc- 
thing, the commiflion of which fhall be a crime ; and as this cannot 
be effected where the Intention, from the words of the vow, app&ars 
to be general, regard to its univerlality drops, and luch being the cafe, 
the vow will be conftrued as reipefting mat and drink, for the fake of 
general application, as it is in pradice commonly applied to the articles 
of cuftomary fubfiftence. A vow of this nature does not include the 
ufe of women, unlefs by the intention of the vower; but in this cafe 
ifeonftitutes an Aila, bccaufethe form of words here recited is a voiv, 
bearing the interpretation of “ by God, I will not have carnal con- 
“ nexion with my wife:*’ and it is to be obferved that, where the 
vower, by the words “ every thing lavoful," intends xvontan, yet 
meat and drink are not excluded from the vow, but ftill remain and 
are to be conlidered as conftituting a part of it. — What is now advanced 
is taken from the Zdbir-Ravodyet.—Onx modem doctors have faid that 
divorce follows a vow of this form, independant of the intention, as 
the afbrcfaid words are frequently ufed in divorce ; and there are de- 
crees upon record to this efFcft. It is alfo proper that the fame rule 
Ihould hold where the vow is pronounced in the Perjian tongue, for 
the fake of general application.— Let it be obferved, however, that if 
a man were to fay “ whatfoever I have in my right hand is unlawful 
“ to me,” there is a difference among cafuifts concerning the effeft of 
it fomc do£lor8 fay that the intention is a ctmdition, whilft others 
maintain that it is not fo ; it is evident, however, that divorce takes 
place from it, independent of the intention, on account of cuftom. 


A vow is 
binding with- 
out any con- 
dition annex- 
ed. 


If a perfon exprefs a vow in general terms, that is, not fufpended 
upon a condition, as if he were to fay “ I lhall faft upon fuch a day 
“ for the fake of God,” he is bound to the obfervince thereof, be- 
caufe it is faid, in the traditions, “ whoever makes a vow, andfpecifes 
“ it, he is bound to the obfervance of what he has fo fpecifed." 


If 
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If a perfoii futpcnd a vow on a condition, and the condition after- 
wards occur, he is bound to the pcitormancf of what he has \;o\ved; 
and expiation is here of no avail, becaufc the tradition above recited \s 
general, — thaSis, applies to a fuf pended as well as an ri/ifiirpcnded vow; 
and'allo, becaufe a vow fufpended upon a condition become:, upon 
the condition taking place, the fame as one of immediate perj'oniui/ur . — 
It is recorded of Haneefa, that he receded from this doff line, alleging 
that if a man were to lay (for inftance) “ if I do lo, I am umler oh- 
“ ligation to perform a pilgrimage,” or “ to fall a year,” or “ to 
“ bellow all my property in alms,” and then perform an expiation 
for his vow, it luffices ; and fuch is the opinion of Mohammed. — If, 
however, the vower Ihould not make an expiation, but perform the 
thing which he had fpccified, he is ditebarged from the obligation ot 
that alfo, provided the condition be of fuch a nature as that the \o\\'er 
had no intention it Ihould ever take place. The rcalon of this is that, 
where the condition is of the defeription now mentioned, the fpecch 
of the vower, as aforefaid, bears the Icnle of a }ameen, or fufpended 
vow, and alio of a M/sr, or ahfolute vow : — evidently of a /V«;r, bc- 
caule fuch a form of words is commonly ufed to exprefs a Nuzr] — 
and alfo of a Tamcen, becaufe the delign of the perf)n, in fo fpcaking, 
is to reftrain himfelf from doing the afl which conflitutes the condi- 
tion : and fuch being the cafe, it remains at his option either to per- 
form expiation, regarding his words in the light of a Vameen, or to 
perform the condition fpecified, regarding them in the light of a Nu%r: 
it is otherwife, however, where the thing conditioned is not of the 
abovementioned defeription, but is actually intended by the fpcaker, — 
as where a man (for inllancc) fays “ if God grant me a recovery 
“ from this illnefs, I am under an obligation to perform a pilgrimage,” 
for here expiation does not fuffice, but it is incumbent upon him to 
perform the adlual thing fpecified, becaufe in this cafe the w'ords do 
not bear the fenfe merely of Yameen-t but alfo of an abfolute vow of 
performance : — and this diflindlion is approved. 
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Tv a perlon make a vow of any thing, adding "if it pleafe God,” 
as if he were to fay by God I will do this, God willing,” he canrx)t 
be forfvvorn, bccaiife the prophet has faid ‘‘ he who vows any things 
“ adding ‘ if It pleafe God,’ cannot be forfworny — It is to be ob- 
fervee!, however, tliat it is a condition that the words God willing' 
do follow in immediate connexion with the words preceding, bccaulc 
if they be pronounced feparately, after having uttered the vows it is a 
tra^tcUioii ; and a rctraftation in Tameen is not lawfuL 


CHAR IV\ 

Of Vows with refped to entrance into, or refidence in, a 

particular Place, 

If a perfon make a vow, tfiat “ he will not enter bou/e," and he 
Ihould afterwards enter a mofque, or fynagogxu, or church, he is not 
forfworn, becaufe a houfe is a place built for the purpole of dwelling in, 
(that is of Jleeping, See.) and buildings of the above defeription arc not 
dcfigned for this purpofe ; — the rule is alfo the fame, if the fwearer 
Ihould enter a poryh or portico before the door of a houfe for the fame 
reafon. — Some have aflerted that if the portico be inclofed, in fuch a 
manner, that when the front door is Ihut, a perfon may be faid to be 
in the houfe, the fwearer by entering fuch portico violates his vow, 
it being cuftomary for perfons to refide and fleep in fuch a place. — If 
the fwearer alfo enter inlwdn* he is forfworn, becaufe that is dc- 

* An Iwm \s an open gallery or balcony, on the top of, or adjoining to, an houfe, 
the roof of which is generally fupported by ffirs or pillars^ for the benefit of the air, in the 
hot feafon. 
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figncd as an occafional refidence in the hot weather, and is a fpccics of 
dwelling as much as a fummer or winter rcfideiice. Some haVc con- 
ceived that tl>is is the cafe only where the kvm has four walls , [that 
IS, ’where it is a complete quadrangle :] this diilindion is made, bc- 
caufe thole buildings in Kooju, and other parts of ylraha, arc gene- 
rally fo conlliucfcd ; whereas, with us [that is, in Hl/nlojlan and 
Pt’ifa] they have commonly tlmr walls only, being quite open in 
front, and therefore are not to be conlidcred as a /jou/c. — Others, 
however, fay that entering an IivJn is a violation of the vow, 
whether it be conftruiSied of three walls, or of four ; and this is ap* 
proved. 

If a perfon fwcar that “ he will not enter into a place f tliat is, 
into a Serai, and he afterwards enter a place which is delblate and in 
ruins, he is not forfworn: but if a perfon fwear that “ he will not 
“ enter fuch a place,” the place being then in a good and habitable 
ftate, and he Ihould enter it after it had fallen to ruin, and been laid 
level with the plain, he is forfworn, becaufe the tcsmDaar, among 
both the Arabs and Perftajis, means any jjarticular place, as with them 
it is common to fay “ fuch a Daar is peopled,” — or “ Inch a Daar is 
“ deflate, (that is, abandoned ;”) now an edifice is the defeription of the 
term Daar, and this defeription is regarded in the frjl of the above 
cafes, but not in the laf. 

If a man take an oath, faying “ I will not enter into this Daar\" 
and the faid place Ihould afterwards become ruined and dcfolatc, and 
fliould again be rebuilt, or repaired, and the fwearer Ihould after that 
enter it, he is forfworn, according to what was before obferved, that 
the appellation Daar ftill continues to be applied to the place, after 
the deftru£fion of the edifice which flood upon it : — but if this place, 
after having been ruined and defolate, Ihould be rebuilt as a mofue, 
bath, or dwetling-houfe, and the fwearer fliould, after that, enter it, 
he is not forfworn, becaufc in any of thefe cafes the term Daar is no 
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longer applied to the place, as it is then called by another name, fucli 
as mnfque, and fo forth : and the fame rule holds where this perl'on 
enters that place after the deftruftion of fuch mofque, "^ath, or other 
public building, as may in the interim have been eredted there, tie- 
caufc the place will not recover its original name after luch de- 
flrudion. 

Avowagatiia ^ fwcar “ he will not enter fuch a dwelling-houfe,” and 

particular • lic fliould ciitcr thcreiii after It had been deftroyed or become delolate^ 
li'rokcn'b^' iiot forfvvom ; becaufe the term dwellinghoufe is abrogated, as no 

nitcring it pcrluii tlicii dwclls ill it ; whereas, if the roof only fliould have fallen 

waen in ruins. ^ ^ ^ ^ 

in, and the walls remain, and he were then to enter it, he would be 
forfworii, becaufe it is flill confidered as habitable, and the place does 
not lol'e its appellation of z dtvelUnghoufe \Bait^ from that clrcumflance. 
In the fame manner, he is not forfworn where, the houfe having been 
(Icllroycd and laid level with the plain, another houfe is built upon the 
lame fpot, and he then enters this houfe, — becaufe the term dwcllmg- 
houfe, as applied to the former houfe, was rendered inapplicable by the 
circumflancc of its ruin. 

ft 

Avowag.iinft If a mail fwcar that “ he will not enter a certain houfe,” and he 
houfrfs not ^Itcrwards go on the top of the houfe, from the ouiftde, he is for-* 
violated by fwoni, becaufc the roof is a part of the houfe. Some have faid that, 

going upon . 1 • r r 

the ro^f, or with //J-, he is not forfworn. — In the lame manner, he is toriworii it 
lie enter the portico only of the houfe fpecified in the vow. The com- 
ptlcr of the Heddya obferves that this cafe admits of a diftindion: thus, 
if the portico be fuch as that, if the door be fliut, it forms a part of the 
houlc, and it be covered in, Jic is forfworn, but if otherwlfe, he is not 
fori worn. — If he ftand under the arch of the doorway he is alfo for- 
fv\ orn, provided the arch be fo conftrufted as that when the door is 
fliut it becomes included as a part of the houfe; but if the arch be fo 
fituatcd as that, after {hutting the door, it is not included as a part of 
tlie dwelling, he is not forfworn, becaufe the door is defigned as a pro- 

tedioii 
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tcftioii to the hoiifc ; fo that whenever the arcljwny u not, by fliijttinE; 
the door, included as a part of the houfe, but is without the door, it 
is evident that tV is not included in the houfe. 
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Tf a mail fhoulJ fwcar 1 will not enter into this houfe,” and it 
^fliould lo be that he is in the faid houfe at the time of I'wcaring thus, 
he is not torfwoni by fitting down in that houfe, nor unlefs he go out 
ot thcliouie, and again enter it. This is upon a fa\ curable conflruc- 
tion. — Analogy would fuggefl: that the vower is forlwoni, bccaufc the 
cifeCL of the coinmcnccnmt of the aft and of its continuance is one and 
the fame ; and as he would be forlworn by the commencement of the aft, 
fo he is by its continuance : but the more favourable conffruftion is that, 
admitting: the clTeft of commencement and the continuance to be the 

O 

iame, yet this can only be where the aft is of fucli a nature as to he 
capable of continuance^ which the entrance into a place docs not al- 
low, as the word entrance fimply implies palling from without to 
within. 
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If a perfon fwear that “ he will not put on a particular garment,” 
and fhould happen to have the faid garment upon him at the very time 
of his fo fweariiig, and fliould forthwith take it oil', he is not fori worn. 
And fo alfo a perfon riding upon a mule [or other bead] it he takes an 
oath, faying “ 1 will not ride upon this animal,” and thould toith- 
with alight, he is not forfworn. In the lame manner, a pcrl'on re- 
dding in a houfe, if he fwear that “ he will not live in this houfe,” 
and thereupcat begin to remove out of it, he is not forfworn. — 
maintains, however, that the fvvearer, in the lad of thefc indanccs, 
is forfworn, as the circumftancc upon which the violation of his vow 
isfufpended, (namely, his refidcncc in the houfe,) docs already cxid, 
however Ihort the time may be. Our doftors argue that a vow is im- 
pofed with a view to the fulfilment of it, and therefore, that in the 
prelent inftance, fuch a fpace of time as admits of the fulfilment mufl 

be excepted from the vow ; and hence, if the fwearer make any delay, 

he 
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he is forfwoni, bccauff fuch a£ls as are here mentioned are capable of 
continuance, as a man may, with propriety, fay “ 1 rode a whole 
“ (lay," or “ I wore fuch a robe for a day:' contrary to the a£f of 
entrance; as a man could not fay “ I entered for a day and the pof- 
llbility of continuance in fuch ads being thus proved, it follows that 
the elTed of the commencement and the continuance is one and the 
fame : — but if the fwearer fhould here purely intend the commencement 
of the ad, and fay that his defign was to vow that “ he would not 
ride again,’* (for inflance,) his declaration is to be credited, as his 
words admit of that conftrudion. 

Ik a man make a vow, faying “ I will not refide in this houfe,” 
and he thould himfelf leave the houfe, his family and efteds flill re- 
maining in it, although he may have no intention of returning to re- 
fide there, yet he is forfworn, becaufehe is ftill fuppofed to be an in- 
habitant of that houfe, from the circumftance of his family and efFeds 
continuing therein ; as merchants, who refide in the Bazars, [that is, 
have Jhops there,] fay, notwithftanding, “ they refide in fuch a freet," 
meaning the refidcnce of their families. 

Ik a man make a vow, faying “ I will not refide in this eity,” 
and he go forth from it, refolving not to return thither, although his 
family Ihould dill continue to refide there, yet he is not forfworn, 
and his obfervance of the vow does not depend upon his carrying his 
family and efFeds out of that city, according to what is recorded from 
Aboo Yoofaf becaufe (contrary to the preceding cafe) he is then no 
longer confidered as an inhabitant thereof in the cuftomary accepta- 
tion ; — and a village is (in the Rawdyet Saheeh) declared to be the fame 
as a city, with refped to this rule . — Haneefa obferves, upon the pre- 
ceding cafe, that the removal of the whole of the efFeds from the 
houfe is nccefl'ary, infomuch that if even a fngU nail of the vower’s 
property be left therein, he is forfworn,— -becaufe, as his refidence in 
that houfe was underdood from the whole of his efFeds being there, 

fo 



Chap. V. VOWS. 

fo will it ftill be untlerflood whilft any part of them remains therein. — 
Abo<x 2 oojaf that the removal of a principal part of them is fuf- 

ficient, becaiife the removal of the whole is (cftnetimes iinpiaifficxiblc. 
Mohavvned fays^tjaat the removal of fuch qiiantitv only is neceflary, 
as might be fufficient for houfekeeping, becaiifc any thing beyt)nd 
that is not of a reftdentiary nature; and the learned have agreed that 
this is the moft laudable diftinflion. — It is here requifite tliat the 
Xvvearcr remove to another houfe, without delay, in order that he may 
obferve his vow ; for if he Ihould not remove into another houfe, but 
into the Jlreet or a mofque, the learned in the law fay that he does- 
not fulfil his vow; the reafon of which is that if a perfon were to re- 
move out of a city with his family, fo long as he does not fix upon 
another place of abode, his firft refidence remains with rclpcd to 
prayer * ; whence, if he return to his former abode, he is flill ac- 
counted an inhabitant ; and the fame holds good in the prefent 
cafe. 


CHAP. V. 


Of Vovii refpefting various A8ions\ fuch as comings goings 
ridings and fo forth. 

If a man fwear that he will not go out of the mofque, and after- 

wards defire another to carry him forth from it, and the other do fo, a vo.vis a v,- 

r 1 1 1 1* n* r dlation 01 

he is forfworn, becaufe an a<a performed by the dircttion of any per- 

• That is, he is fuppofed to be included in the public prayers offered up in the mofques 
for the welfare of that city and its inhabitants. 
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Ion is attributed to the director, and' it is here, therefore, the fame as 
if he Iiad mounted a bcaft, and rode out upon it : but if another pey fon* 
were, to cai ry him out of the mofque by compulfion, he is not forfworn, 
becaiil'c the aft of a perfon compelling cannot be attributed to the per- 
Ibii who is forcilrly compelled, as he gave no direftion in it. — If, more- 
over, a perfon Ihould carryout the fwearer with his w///, but without 
his diretiion^ he is not forfworn, (according to the Rawdyet Saheeh,) 
becaufe his removal cannot here be eftablifhed, as it can only be fo by- 
the circumftance of his directing or defiring it, and not by his w/// 
alone ; and his defire or dire&ion do not appear. 

If a man fwear that he will not go forth [from his houfe] except to 
a funeral, and he afterwards go to attend the funeral, and fome other 
biilinefs fhould then occur to him, and he go upon that bufinefs, he is 
not forfworn, becaufe the aft of going to the funeral was excepted 
from his vow, and his motions after that arc not forthgoings, as by 
going forth is underftood removing from the inftde of a houfe to the 
outjidc. 


If a man fwear, faying “ I will not go forth towards Mecca," 
and he afterwards go forth with a delign of going to Mecca, and re- 
turn, he is forfworn; becaufe his going forth with a defign of going 
to Mecca (which is the condition) is here found, llnce, hy going forth 
is underftood removal from the infide of the houfe to without, which 
has here occurred. But if he Ihould have fworn, faying “ I will not 
“ come to Mecca," and be afterwards go towarf Mecca, and return, 
he is not forfworn, nor until fucli time as he aftually enters Mecca, 
becaufe coming implies arriving, and that has not taken place. If a 
man fwear alfo “ that he will not^o towards Mecca," fome lawyers 
lay that the cafe will be the fame as this laft recited, whilft others af- 
fert that it correfponds with the preceding cafe ; this laft, however, is 
the more approved doftrine, becaufe going implies removal, and arrival 
is not neceffary to conftitute removal. 


Ii 
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Ir a man make a vow that “ he will to Mecca, " anJ lie fliouKl 
not go to Mecca during his life, he is forfwpni : but he will not be 
accounted foilworn until after his death, bccaufe whilil life remains 
ther^e is a hope of his fultilling his vow. 

If a man make a vow, faying to his wife “ if you go out unlcfs 
“ by my permiilion, you arc divorced,” and he Ihould afterwards 
once grant Inch permiilion, and the woman go out accordingly, and 
Ihc Ihould a^a'ni go out without her hulband’s piermillion, the conlc- 
quence of his vow is incurred, (that is, the woman becomes divorced,) 
becaufe permiilion is requifite each time that flic goes out, as he has 
excepted from his vow the acl: of her going out -ic/V/j his permiilion, 
and any other aft of going out beyond that is included in the inhibi- 
tion, wherefore the conlequence is induced by her going forth without 
his permiilion,— If the voiver explain, laying “ I intended one per- 
“ million only-,” his declaration is to be credited in a religions neiv, 
but not in point of laiv, bccaufe, although his words, as aliovc, arc 
capable of this conftruftion, yet it is contrary to their appaicnt 
tendency. 

If a woman be defirous of going out, and her hulbaud lay “ if 
“ you go out, you are divorced,” and Ihe thereupon lit down, and 
afterwards go out, the confequence is not induced,— that is, divorce 
docs not take placet— ^and fo alfo, if a man be dclirous of beating his 
flave, and another vow “ if you beat him, fuch an one my Have is 
“ free,” and the man, defifting only for a momentary fpace, beat his 
flave, the flave of the other perfon docs not become free. The rcafon 
of this is that the defign of the fpeaker in what he vows is to prevent 
that going forth of the woman, or that which (according to what then 
appears) the ‘woman or the mafter is intent upon doing, and of courfc 
the vow is reftrifted to that beating, or that going forth, as the 
foundation of vow refls upon what appears at the particular crifis. 
This fpecies of vow is termed Tameen Four , or a fudden \ ow ; 
VoL, I. U u u iind 
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and Haneefu is the firft who makes any mention of this kind of vow ; 
for previoufly vows were defcribed as of two fpecies, one general, 
(as where a man fays “ I will not do lb,”)— and the other 
(as where a man fays “ I will not do fo this day hut Haneefa^AQ- 
duced from thele a laying “ the fort is that which is 
“ ral with refpeifl to the words, but reflri£led with refpeft to the 

If a man invite another to fit down and eat breakfaft with him, and 
the other make a vow, faying “ if I eat breakfalb my Have is free,” 
and he Ihould then proceed to his own houfe, and there cat his break- 
fall, he does not incur the penalty of his vow, becaufe what he faid, 
as being an anfwcr, relates folely to the fpeech of the other perfon, 
and is therefore conflrued as regarding that breakfall to which the 
other had invited him. But if the perfon thus invited were to anfwcr 
“ if I eat breakfall this day my Have is free,”— upon his breakfalling 
cither there or elfewhere at any time during that day the penalty is in- 
curred, becaufe here he has fuperadded to his reply the exprel^on, 
“ this day," and hence what he has faid is rendered a feparate fentence 
and not a reply. 

If a man fwear that he will not ride upon the beall of any other 
perfon, and he Ihould afterwards ride upon a horfe, the property of 
one of his flavcs, who is a Mazoon, he is not forfworn, (according to 

Haneefa,) whether fuch Mazoon be involved in debt or not *. If the 

Mazoon, however, Ihould be very much involved in debt, the vower 
is forfworn, although he Ihould not intend it, as the mailer, in fuch 
cafe, is not held (by Haneeja) to be pofieffed of any property in the 
animal. If, on the contrary, the debts of the Mazoon be of trifling 
confequence only, or if he Ihould not be in debt at all, the mailer is 
not forfworn, where he does not intend it, becaufe in either cafe, he 

* Becaufe all the efFeifts of his flave are virtually his own property, provided the Have 
be not involved in debt. 
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is himfelf the virtual proprietor of the animal : — but the animal is held 
to belong to the Mazoon, both in the eye of tlfe law', and alfo by’cora- 
mon ulage, and hence concerning his belonging to the mafter there is 
nodpubt ; wherefore liis intention in the aft is rcquifite. Aboo Voqlaf 
fays that he is not forfworn in any of thofe cafes, imlefs he be fo inten- 
tionally, becaufc whether the animal be the property of the mailer or 
not is dubious. Mohammed, on the other hand, fays that he is tor- 
fworn, although he be fo unintentionally, fince the animal is his pro- 
perty, as the two difciplcs hold that debt is in no refpeft repugnant to 
a Have being the property of his mailer. 


CHAP. VI. 


Of Fows with refped to Eating or Drinking, 


If a perfon fwcar that “ he will not eat of fuch a date-tree,” his VowswUii 
vow relates to the fruit of that tree only, becaufe he has referred his 
vow to a thing which is not eatable, namely, the tree ; where- 
fore his vow is metaphorically taken to regard the article which 
is the produAoi the tree, namely, the dates-, and the fubjeft admits 
the metaphor, as the date-tree is the caufe of that article exilling.— 

But it is a condition that the dates do not undergo any change by a new 
operation; for if he were to ^m±^Nabbeeza (or infufion) prepared 
from thefe dates, or juice exprefled from them, yet he would not be 

forfworn. 


U u ii 1 


If 



■V 0 W' s. 


5 ' 

A vlw of ab- 
flinencc from 
;^ny thing is 
not broken 
by eating that 
thing when it 
has acquired 
a new de- 
feription. 


or denomina- 
tion. ' 


Book VI. 


If ;i man fwear that “ he will not eat of Boofn," [half ripe ' 
dates^] and Ihould aftet wards eat of them when they have become 
ripe, he is not forfworn ; and fo alfo, if he Ihould fwear that “ he will 
“ not eat of thofe Ritbs'' [ripe dates,] “ nor drink of this milk,” 
and he afterwards eat of thelc mixed together, after the Ritbs lhall 
have become mellow, and the milk coagulated', becaufe the defeription 
of half ripe or of ripe is the motive of the vow, and thofe deferiptions . 
are no longer applicable; and in the fame manner, the milk being in the 
ftate of milk is the motive of the vow, wherefore the vow is taken re- 
fpeding it in that Jiate-, milk, moreover, is ranked ^mong eatables, 
wherefore, by milk is not underftood any thing which may be produced 
from it. — It is otherwife where a man vows that “ he will not con- 
“ verfe with fuch an infant," or “ with fuch ^ youth," and he con- 
verfes with the infant after he becomes a man, or with the youth after 
he has become aged, — for here he is forfworn ; becaufe refraining from 
converfe with a Mufultmn is forbidden by the law, whether fuch 
Mnjfulman be an infant or a youth; hence the deferiptions of in- 
fancy or adolefcence are not regarded, in the eye of the law, as motives 
of the vow ; confequently the vow is underftood to refpeft fuch a perfon’, 
and the vower is accordingly forfworn if he converfe with that perfon 
after he arrives at years of maturity. 


If a perfon fwear that “ he will not eat of fuch a kid,” and he 
fhould eat thereof after the faid kid fhall have become a goat, he is 
forfworn, becaufe the defeription of kid, in fuch an animal, is not the 
motive of the vow, fince a perfon who avoids eating the flelh of kids 
ftill more avoids eating the flelh of goats. 


If a man make a vow that “ he will not eat Boofrs," (unripe 
dates,) and Ihould afterwards eat Ritbs, (ripe dates,) he will not be 
forfworn, becaufe Ritbs arc not Boofrs. 


If 
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a perfoii make a vow that “ he will not cal Riths or Boofis," 
and he Ihould afterwards eat Mozentiibs, (datc^ whidi are beginujng to 
ripen,) he is forfworn according to Hane.ifa. — The two dilciplcs fay 
thatjae is not lorfworn by eating Boojr-Mozennibs , in a cafe \\ here he 
may have iworn not to eat Ritbs ; neither does he violate his 
vow by eating Rtt'b-AIozennibs, in a cafe where he has made 
a vow againfl; eating Boo/h-, becaufe Ritb-Mozemibs arc termed 
Ritbs, and Boofr-Mozentubs are termed Boofrs. d'luis it is the 
fame as if a man were to make a vow with refped: to buvhtg \ — that is, 
if a man were to fwear that he will not this day buy Riths, (or ripe 
dates,) and he Ihould afterwards on that lame day purchafe Mozennibs, 
(or half nipt, dates,) he is not forfworn; and fo in this calc likewife. — 
The argument of Haneefa on this point is that Ritb-Mozeunlbs arc inch 
as rather mclinc to Boofrs, and Boo/r-Mozemubs are the reverfe, — (tliat 
is, fuch as rather approach toRi/bs,) wherefore eating cither of thole 
is eating Boofrs or Ritbs, and the vow regards one or other of them ; — 
contrary to the cafe of buying, as the buying relates to every fpecies, 
wherefore the inferior fpecies is a dependant of the fiperior. 

If a man vow that “ he will not buy any ripe dates,” and he 
Ihould afterwards purchafe a clufter of unripe dates, among which 
there may chance to be fome ripe, he is not forfworn; becaufe the 
purchafe relates to the whole, aiul the fmaller quantity is a dependant 
of the greater: — but if the vow were made with refpedf to eating, he 
is forfworn; becaufe the eating of them relates lo from time to time, 
wherefore the vow regards every one of them. Tliis cafe is theicfoie the 
fame as if a man were to vow that he would not purchafe any bailey, 
and he fhould afterwards buy wheat, having among it fome grains of 
barley, in which cafe he is not forfworn : — but if he fhould vow that 
he would not eat any barley, and he fhould afterwards cat wheat, 
among which are fome grains of barley, he is forfworn, for the reafon 

here ftatedr 

« 

If a man vow that “ he wiU not eat flefh,” and he fhould aftci - 
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w Ards cat tlic flelli of fifli, lie' is not forfworn, on a favourable con- ♦ 
Hr iiv^Viou of the }aw.--^Analogy would luggeft that he is forfworn, 
iHHjauic tihe meat of fiHi is termed and lb it is denominated in the 
Korcm : but the reafon for the more favourable conftrudtion of th^ law 
is that the meat of fifli is only termed flelh inetaphorically^ 2.% JleJh is 
pi oduced from bloody and there is no blood in on account of their 
inhabiting the water. If the vower, on the contrary, were to eat of the 
flcHi of a/6^5- or a man^ he would be forfworn; becaufe that is actually 
yh’/b, although the ufe of it be forbiddni^ and a vow is fometimes made 
with refpeft to forbidden things : and in like manner he is forfworn if he 
were to cat of the liver or the paunch of any animal, becaufc that is in 
reality as being produced from and is, moreover, u fed in 
the fune manner as flcfla. Some fay that, in our times, the vower is 
not foriwora by eating of liver or paunchy as thtle articles are not 
imong us accounted Jbjku 

If a perfoii fwear that he will noteat oi* buy faty"^ (that is, tal- 
lowy^ he is not forfw^>i'n by eating or purchafing fat, unlels it be the fat 
or tallow of the belly . — The two difciples allege that the l\v carer would 
violate his vow by purchafing or eating the fat of the back\ bccaufe 
the peculiar quality of tallow, which is melting in the Jirt\ exids in 
this fpecies, as well as in that of the belly. — The argument ofHaherfa 
is tliat the fat of the back, is in reality JleJhy as being produced from 
blood \ and it is, moreover, ufed as flefhi and thence the fle(h derives 
its value and goodnefs; for which reafon a perfon eating it would vio- 
late his vow, where he had fworn not to eat fejhy and is not forfworn 
by felling the fat of the backy where he had I'worn that he would 
“ not fell/tf/.”— ^Some allege that this difference fubfifts only where 
the vower has fworn concerning faty but not where he has fworn 
concerning tallow y as that is never uled in the way of fiejh. 

If a man make a vow that he will neither eat nor buy flefli or 
“ fat,” and he fhould afterwards either eat or purchafe the fat tail of 
a Iheep, yet he is not forfworn ; becaufe this part is altogether diftinbl 

from 
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• froip both flelh and fat, as not being ulbd for the fime purpofe ns cither 

or them* # * , 

* » 

r-F a man fwear that “ he will not eat of this wheat,” he does not 
violate his \'ow, nnlefs he chew it; and if he Ihould eat ^vj./inadc 
of the wheat, he is not forfworn, according to Haneefa. I’hc two 

• difciplcs maintain that by eating the laid bread he is forfworn, fmec 
by the terms of the vow is alfo uuderftood wheaUn hread, accordim. to 
common ufige.— The argument of Haneefa is that, the eating'' of 
wheat is a thing adually pradlifed, as men eat wheat boiled anddrelf-- 
cd in other modes, and the literal acceptation muft (according to his 
tenets) always be preferred to the metaphorical, although that be liiiic- 
tioned by cudom.— If the fwearcr (hould chew the wheat, the two 
difciples coincide tii opinion with our dodors, that he is forfworn ; 
and this is approved, fince the ea/inj of the wheat cimtprehcnds the 
chewing of it, in the common form of Metonymy, as whcie a man 
vows that he will not fet his foot in the houfe of fuch a perfon, and 
afterwards enters that houfe, in which cafe he is forfworn, whether 
he rides into the houfe, or goes in on foot. 

If a man make a vow, faying “ I will not eat of this flour,” and 
he fliould afterwards eat Head made thereof, he is firfworn ; becanfc 
flour is not eaten in its Ample ftate, and hence it is coaftrued to mean 
fuch articles of food as arc prepared from it.— If, on the contrary, he 
were to eat the adual flour, he is not forfworn ; and this is approved ; 
becaufc here it js certain that the words were intended in their meto- 
nymical fenfe, and with that fenfe the eating of flour in its fimplo 
ftate does not accord. 

If a perfon fwear that “ he will not eat bread," by this is to be 
underftood, fuch bread as is commonly eaten in that place; and this 
is, in general, either voheetten or barley bread, one or other of w hich 
is almoft uiliverfally ufed. If, alfo, the fwearcr fliould cat walnut oi- 
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uuhond bread in Irdk'^' he is not forfworn; becaufe Inch bread Istnot * 
coinnioii ill that region; whereas, if he were to eat fuch bread in 
Ti/h) or any other place where it is the ufiial diet, he would 

\ his vow. ^ 


Ir a perfon fwear that he will not eat Shaivdy' (or Jlew^) then 
ihc oath relates to the ftjh of the ftew, and not to the vegetables or • 
eggs tliat may be mixed with it ; becaufe the term Sbawd means the 
meat of the (lew, and is therefore to be conftrued in its literal meaning, 
unlefs W'here the fwcarer may have intended by the word Shawd to 
cxpici^. ajid include the abovementloned articles alfo, when the ab- 
ftinciice ought to be conformable to the intention. 


If a perfon fvvenr that he will not eat T*ahheekh^^' (or boiled 
/nealy) his vow refpeds boiled fejh This proceeds upon a favourable 
conhriiftion of the law, according to general ufage ; and the ground of 
it is, that the unrcpidlcd fenfeof Tabbeekh cannot be admitted, on ac- 
count that this would preclude the vower from the ufe both of food 
and of medicine^ which is not his defign. The term fabheekh^ there- 
fore, is here coaftrued to mean the particular thing ufuaily underftood 
by it, (namely, /(//a cooked in water,) unlefs where the intention of the 
vower may have extended farther, as if he were to declare that he 
meant thereby every fpecics of boiled provifions, — for here his declara- 
tion is to be credited, fince this is a violence to himfelf, and a man is 
empowered to inflift penalties upon [himfelf. If moreover, in this 
cafe, the vower were to fup of the broth of fiejh-mat he is for- 
fworn, becaufe it partakes of the quality of flefli, and broth is alfb 

^ A divifion of Perfia: the ancient Chaldea, 
t A province in upper Perfta : the ancient Hyrcania. 

X Tabheekh literally means in common ufage it fignifies boiled f!b\ but accord- 
ing to its lanal meaning, the term might equally well b\e applied to any other food, — This 
whole cafe turns upon the exprefs and generally accepted meaning of the word. 


termed 
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^ terined T'abbcekh, wherefore he would be forfu'crii, “ 
eattii ’Tabbeekh." 




If a perfoiVvow that “ he will not eat any Rds," [licad,] by this 
is to be underftood the head of an animal, as ufually prepared for 
cookery, and expofed to fale. — It is written in the Jatna Sag/wr, that 
if a perfon fwear that he will not cat Rds, by this is undcrilood tlic 
heads of cows, bullocks, and goats, according to Hancefa ; — but that 
the two difciples hold it reftrifted to the heads of goats. — This diverdty 
of opinion, however, arifes folely from tlie dilTercncc of times ; for in 
the time of Haneefa the tvord Rds w'as iifcd to exprefs the heads of 
both kinds; but in the time of the two difciples, the heads oi gout i 
only; and in our times, decrees arc illued according to whatcvcr'mav 
be cuftomary in conformity w'ith general iilagc, as is mentioned in 
the abridgment of Kadooree. 


If a perfon vow that “ he will not eat Fakiha*," and he fhoiild 
afterwards eat of oranges, citrons, dates, pomegranates, or cucumber i, 
he is not forfw'orn ; but if he fhould eat apples, melons, or apricots, 
he violates his vow. — This is according to Haneefa, — The two dif- 
ciples fay that he is alfo forfw'orn, if he eat oranges, dates, or citrons. 
In fhort, Fdkiha is a term ufed to exprefs thitigs introduced as a deli- 
cacy before or after meals, (that is, fuch things as are indulged in as a 
delicacy over and above the common food ;) and it is the fame whether 
the fruit of which it is compofed be dried, or in the natural flatc, pro- 
vided it be thus indulged in, in both ways, (for the vower would not 
be forfworn by eating dried melons, which it is not common to ufc as 
a fuperfluous delicacy,) and this is the cafe with apples, melons, and 
apricots, wherefore he would be forfworn by eating them ; but it is 


* Failia is faid, in the lexicons, to nwan it in reality means any fupeijiuoiis 
delicacy which does not come under the denomination of /wr/, aad this generally confifls 
of fruit* 
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not the cafe with cucumbers and citrons, as thefe are confidcred , 
merely as vegetabks in buying and felling , and alfo in eating ; — in buy- 
ing and fellings as they are fold by green-fellers ; — and in eating, as they 
are, at the time of meals, fct along with other vegetables wherefore 
the vower is not forfworn by eating cucumbers or citrons. With re- 
fpefl, however, to oranges, dates, and citrons, there is a difference 
of opinion, as above mentioned; — for the two difciplcs maintain that 
by eating of thofe the vower is forfworn, as the dcfcription olFdkiha ‘ 
is applicable to them, fince they are the moll rare of all delicacies, 
and a higher treat than any other ; but he is not forfworn, according 
to Hanecfa, becaufe oranges and dates arc eaten as food, and men eat 
citrons alfo as a medicine ; wherefore the dcfcription of Fdkiha is in- 
complete, fince they are ufed for the fupport of life ; and hence it is 
that when dried they are ufed in cookery. 

If a perfon vow that “ he will not eat Iddm," by this is to be un- 
derftood any thing which is ufually eaten in bread ; — thus Kabobs are 
not confidered as Iddm, whereas fait is fuppofed to come under this de- 
nomination. — This is according to Haneefa and Moo Toofaf: but hnam 
Mohammed fays that whatever is moft commonly eaten along with 
bread is to be regarded as Iddm, (and there is alfo an opinion recorded 
from Aboo Toofaf to this effeft,) becaufe Iddm is derived from Mowd- 
demit, or congeniality, and fuch articles are ufually eaten with bread 
as are agreeable and congenial thereto, fuch as fimpleflefh, fowls, and 
fo forth. — The argument of Haneefa herein is that Iddm implies that 
which is eaten as a dependant, and dependancy is a&ually found in a 
cafe of admixture where it Hands in the place of bread ; and it virtu- 
ally exifts where the article ufed is of fuch a nature as never to be eaten 
alone. With refped to what Aboo Toofaf alleges of Iddsn being derived 
from Mowddemit, or congeniality, it may be replied that fuch conge- 
niality is completely found in admixture: — and vinegar, or other fimi- 
lar fluids, are never eaten alone, but mixed with bread or other food ; 
and fait, alfo, is not ufually eaten alone', and it moreover is liable to 

melt ; 
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malt ; wherefore it is a dependant : (contrary to the cafe of Jl'Jh^ and 
other corrclponding lubflanccs, which arc frc^quently eaten alone :) — 
and hence, by ^eating thefe, the vovver is not forfworn, iinlcls where 
he intends fuch articles in his vow, lor this is a violence to himlclf, 
and a man is empowered to inflicl penalties upon himfclf. It is to be 
obferved that oranges and dates aic not confidcred as Iddm: this is ap- 
proved. 

If a perfon make a vow that hc^will not eat GhaJd^'" [dnimr^^ 
by this is underflood eating at any time from daybreak till noon ; as by 
AjJja., [flipper,] is tinderflood what is eaten between mcriduni prayer 
and midnight^ becaufc any time after the fuif s declination from the 
meridian is the Ajha. Some alTcrt that this was the diflinc- 

tion among the ancients ; but that with the moderns the time of /IJha is 
from afternoon prayer; and the morning meal is that which may be 
eaten between midnight and daybreak, bccaufe the morning is from 
midnight until daybreak.— It is to be obferved tliat where a perfon 
makes a vow againfl eating dinner or fupper, a full and entire incul is 
to be underftood of either, fuch as is culdomary : this will, of courfc, 
be regulated by the ufual quantity of thole meals in dilTercnt countries 
refpeflively ; but, to violate the vow, more than halj the ufual cpiam 
tity mulf be eaten. 

If a man make a vow, faying if I clothe myfelf, or cat, or 
drink, my flavc is free,” and he Ihould explain his intention, in the 
firft of thefe articles, to regard a particular kind of cloth only, his de- 
claration is not to be credited either with rafpeft to a decree of the 
Kdzee^ or in a religious view ; (and the fame is to be obferved with re- 
fpe£l to the two other articles of eating and drinking \) bccaufe inten- 
tion is not approved unlefs it be exprelfcd, and the cloth, or fo forth, 
are not mentioned in the vow. — If a man, alfo, were to make a vow, 
faying if I put on a robt,” or ‘‘ eat food,” or drink wine, — my 
flave is free,” and he afterwards fay that he meant this robe and 
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not that robe, or fo forth, his declaration is not to be credited in point 
of law : but it is credited in a religious view, becaufe the words robe, 
food, and wine, are here mentioned ; but yet an intention of diferimi- 
nation with refpeft to them contradids appearances, wherefore his^ de* 
declaration is not to be credited as far as regards a decree of the 
Kdzee 

iagTinking If a pei'fon Were to make a vow that “ he would not drink out of 
^ fountain,” and afterwards lift water out of the fountain in 
a' cup, and drink, he is not forfworn, — nor unlefs he lift it with his 
mouth, [that is, drink it without a veffel,] in which cafe he would 
. be forfworn.^The two difciples fay he is forfworn if he drink it out of 
a cup, as this is the ufual mode of drinking. Haneefa's arguments 
arc deduced from the Arabic. 

If a man make a vow, faying “ I will not drink of the water of 
“ fuch a fountain,” and afterwards drink the water of the fountain 
out of a veflel, he is forfworn, becaufc the water of the fountain, 
after being taken up and drank, is ftill referred to the fountain, which 
is the condition ; he is therefore forfworn, as much as if he were to 
drink water out of a ftream which runs from the fountain. 

If a man make a vow, faying “ if I do not drink, this day, of 
“ the water which is in this veflel, my wife is divorced,” and it 
fhould fo happen that there is no water in it, he is not forfworn ; and 
fo alfo (according to Haneefa and Mohammed) if there be water in the 
veflel, and it fliould chance to be fpilled before the night of that day. 


• That is, if a man, having made fuch a vow, were afterwards to perform any of the 
afts therein fpecified, pleading that he made his vow under a reftriiftive intention, and that 
the articles he has eaten or drank, or the robe he has put on, were meant as exctpt'ms there- 
from, the poffibility of the truth of this declaration is io be admitteijj but yet the Kaxte 
(who can judge only from appearances) muft decree the emancipation w the Have. 

Aboo 
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Toofafhys that he is forfvvorn, in either cafe, upon the clofc of 
that day; — and the fame dilFerence of opinion fublills where , a man 
makes a vow t9 God, (that is, where he fays “ by Cion 1 will drink 
“ of the water which is in this cup this day;) for it is a rule with 
Aboo Toofaf the poflibility of fulfilling the vow' is not a condition, 
either of the obligation of the vow, or ot its continuajicc, — w hereas, 
according to Haneejn and Alobatnmeil, the poflibility ot fullilmcnt i^ a 
condition of the obligation ot the vow, and alio ot its continuance, bc- 
caufe a vow is taken with a view to its accompli lliment, and it is there- 
fore requifitc that the accomplifhment be pojftble and conceivable, lo as to 
be obligatory. — The argument of Ahoo 7 oofaf h that although the ae- 
complifhment of the vow l>e impofliblc, yet its lubflitutc (namely, 
txpuUion) is poffible, wherefore tuch a vow may be lawfully taken, 
inafmuch as it is the occadon of expiation : but to this we reply that it 
is requifite that the original aft be praitficable, fo as to render the 
taking of the vow valid, lince, if the original afl be impraclieable, 
how can the vow be taken fo as to give occafion tor a lubflitutc r 
and hence it is that a l^ameen Ghamoos, (or falfc oath made rcfpcaing 
a thing already paft,) cannot be taken in fuch a manner as to occafion 
expiation.— If, moreover, in the cafe now under confidcration, the 
W’ords “ this day” fhould not have been mentioned, but the vow be 
crencral as if the man had faid “ if 1 drink not of the water in this 
“ veffel, my wife is divorced,” and there fhould happen to be m 
water in the velfel, he is not forfvvorn, according to Haneeja and .Ue- 
hammed: but with Aboo Toofafht is forfworn upon the ^ 

if there be water in the cup at the time of fpeaking, and it be fpillcd 

before mght, the vower is forfworn, according to all our doa^s 

Aboo rooA/' makes a diftinaion between an unrejlruted and a rejh uud 
cafe- for he fays that, in the reJlriAed cAc, the vower is tortworn 
after’ the day is clofed ; but, in the unrefriAed cafe, he is toTworn t rc 
Indant he ceafee from fpeAing ; the realbii of which a.lh„aioo .s t at. 
Is the fpecificetio., of a time ia made for the purpoie of c 

aa Joes not become abfototely incumbent until the laft mftimt of the 
teTlnJ hence the vower is not forfworn until then ; but in the lo,- 

rejh hied 
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/•(/;/, A’./ cafe, the hilhlmeat Is incumbent on the inhaut the perjfon 
eea(i ’'rn)in ipc.ikiiig, which being impolfible, the vower is foriworn 
m the iuji'mi. — Hmeeja and Inuim Mohammed allb 'make a diftindion 
between the rejlriaeJ aitd the unrcJhi&cJ cafe; for they liiy that where 
the \ dw is genera!, and there is water in the velTel, and it happens to 
be Ipillcd, the vower is foriworn; but not where the vow is rejlridled-, 
the reafon of which dildirnJlion is that, in the unrefiriucd c.xie, the ful- 
filment is incumbent on the inftant the perfon ceales from fpeaking; 
and the fuliilment being defeated, by the thing no lotiger remaining, re- 
fpeefing which thevow' was taken, the vower is forfwoi'n, bccaufe the 
thing vowed is in this cafe defeated fubfequently to the time when ful- 
filment WMS incumbent ; in the fame manner as if the vower Ihould 
liappcn to die, and the water remain in the cup, in W'hich calc he 
would be forlw'orn ; — but, where thevow is reJir'iBed, the accomplilh- 
ment is not ahfolulcly incumbent, until the laft inlfant of the time ijic- 
cificd ; but the accomplilhment is then impollible, bccaufe the water, 
which was the fubjed of it, no longer remains ; and where the ac- 
complilhment is no longer poflible, it is not incumbent ; wherefore 
the vow becomes null, as much as if there w'cre no water whatever in 
the velleL 

If a perfon make a vow, fiying “ I will, by fome means or other, 
“ afeend to heaven,” or “ I will, fome how, convert this ftone into 
“ "old,” this conf itutes a vow*, and the vower is forthwith for- 
fworn . — Ziffer fays that this does not conftitute a vow, fince afeend- 
ing to heaven, or turning ftone into gold, arc impradicablc, in the 
ulual nature of things, and therefore are the fame as things adually 
impoflible. — The argument of our dodors is that the fulfilment is here 
xxOlwaWy pra^iicable, becaufeit certainly is poflible to afeend to heaven, 
as we know that the angels of God afeend the Ikies : and in the fame 

• Arab. Yoonakido-al-Yameeno, thevewh contftiiled-, thatist^y, is valid in its 
■cfFcdl, and binding upon the vower. The exprelfion, as above, is preferr^^y the tranflator, 
as being more familiar to an EngHJh reader. 
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^ manner it la pofliWe that a ftone may be converted into gold by tlie 
Almighty exerting his power for that purpole : now the thing vo\vcJ 
htm^pofthle, the vow is contrafted fo far as to give occafum forV.v//i:- 
iion; and the* vower is forthwith forfworn, becaufe of his inability, in 
in tile ordinary nature of things, to execute the thing which he has 
undertaken; in the fime manner as if a vower were to die before the 
accomplifhment of his vow, in which cafe he would be forfworn, al- 

‘ though it be poffible that he may yet be reftored to life: contrary to 
the cafe of the veflel of water, becaule the drinking of the water under- 
taken to be drank is not pofllble in either of thofc cafes, and therefore 
the vow is null. 


C II A P. VII. 

Of Vows with refpeft to Speaking and Converfmg, 

If a perfon make avow, faying “ I will not fpcak to fuch an one,” Avowag»inil 
and he (hould afterwards fpeak to that perfon while afleep, from fuch 
a diftance as may be within his hearing, he is forfworn ; becaule he i’ ' ioUici i.y 
has fpoken to that perfon, and the words have reached his cars ; al- )!im within 
though, in confequence of being afleep, he may not have heard them, 
and it is therefore the fime as if he had called to that perlbn from a ti'ougii he b<> 
place within his hearing, and the perfon be not fenfible of his addrefling 
him through inattention.— In fome paflages of the Mabfoot it is laid 
that it is conditional to the violation of the vow that the perfon deep- 
ing be awaked by the words fpoken ; (and in this opinion our doftoi s 
coincide;) becaufe, if he b^not awakened, it is the fame as if the fpeakcr 
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ha3 calkd to him from a place fo diftant as not to be within hearing, 
in which cafe he would not be forfworn, and fo here likewife. 

If a man make a vow that “ he will not fpeak to fuch an one 
“ voUhout his fennifftoni^' and the perfon mentioned Ihould pe“rmit 
him to fpeak accordingly, but the vower be not certified thereof 
until after he Ihall have fpoken to him, he is forfworn ; becaufe the 
term Izn [permiflion] is derived from the word Azdn, which fignifics 
indication', or it fignifies a thing received by the ears, which can only 
be done by hearing, — Aboo Toofaf fays that he is not forfworn, becaufe 
hn fignifies licence, which is fully underftood by tacit confent alone; 
— that is, (like the will,) it does not depend upon any thing elfe : for 
infiance, if one were to fwcar that “ he would not fpeak to fuch a 
“ perfon without his will,” and the perfon (hould will his fpeaking 
to him, but the vower be not certified thereof until after he has 
Ipoken, yet he is not forfworn, becaufe the will is fully eftablifiicd 
by the perfon being merely willing, and does not depend upon any 
thing elfe.— But to this we reply that the will is merely an aft of the 
mind, whereas hn it not merely fo, for the reafons above ftated. 

If a perfon make a vow, faying “ I will not fpeak to fuch an one 
“ for a month," — it is to be underftood from the time of making fuch 
“ vow, becaufe if he were not to mention thewordsy^r a month, the 
vow would take place as a perpetual relinquilhment of converfe with 
the perfon mentioned; the mention of a month, therefore, is for the 
purpofe of excluding from the vow any thing beyond one month, and 
hence that which is connefted with the vow muft be included in the 
vow, from the argument of the ftate in which it is pronounced, as 
being a ftate of anger, fincc the reafon for the obfervance of the vow 
is the anger which occurs to the vower at that inftant, for which 
reafon converfe with the perfon mentioned is prevented from that 
inftant. It would be otherwife if a man ftiould fay “ by Gop I will 

fall for a month,” becaufe, if the word% “ for a nufith" were not 

mentioned, 
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I mentioned, yet the vow would not take place as inducing a pcrpcinai 
mention of a month, therefore, is merely for the purpofe 
of rcftriding the faft to a month ; and as the month is indefinite, and 
not Specified, the fpecification of it is left to the vower. 


If a man make a vow that he will not fpeak,” and he after- Rcpctitiv^n of 
wards read the Koran at the ftated periods of devotion, he is not for- 
fworn ; but if he fhould, at any other time, read the he is does not 

p ^ violate a vow 

toriworn. The lame rule alfo holds with refpe£l: to the lajbeeh T'ah- jdernt. 
leel f , and Takbeer ; — that is to fay, If he repeat any of thefe at the 
ftated time of prayer, he is not forfworn; but if he fliould repeat them 
at any other time, he violates his vow. This proceeds upon a favour- 
able conftrudion. — Analogy would fuggeft that the vower is forfworn 
in either cafe, (and fuch is the opinion of Shafeij) becaufe reading the 
Koran^ or repeating the Tajbeeh^ and fo forth, are all actual exertiom 
of the fpeaking faculty, — The argument of our doctors is that prayer 
does not co'me under the defeription of fpeech^ either or in 

the conftru£lIon of the law, the prophet having faid ‘‘ thefe prayers 
which I teach arc not capable of being conjlrued as containing any of 
the words of men,'‘' — Some have faid that in our days the vower 
would not be forfworn, even at any other time than the ftated periods 
of prayer, becaufe the perfon who repeats thofe things is not faid to be 
fpeakingy hyxt reciting \ and decrees pafs accordingly. 

If a man were to fay on the day [Tawm] upon which I fpeak to a vow made 
“ fuch an one, his wife is divorced this extends both to the day and 

the 


* Calling upon the name of God in prayer by faying « Beesm Allah ' \n the nitme 
,f God.” 

t Repeating the Kalma, or creed, « there is no God but God, &c.” 

J Magnify!^ God (in praye/) by faying “Allahoo Akbero!" [God is the greaUyl.} 
/4 It it to be obferved, in this and other fimilar modes of expreffion, that the vow is by 

Vou-I. Y y y 



53 ® 


Cafe of a TOW 
ofinhibition 
reftrifted 
to a particu- 
lar occur- 
rence. 


VOWS. Book VL 

the becaufc the word day^ where it comes in context with a thing 
which' is not a matter of continuance, means time generally, and as 
fpeaking to a perfbn is not a matter of continuance, by.tbe word day, 
is to be here underftood time in general. — But if the fwearer ihould' de- 
clare that, his intention in the vow was confined to the r/i^-time in 
particular, his declaration muft be credited with the Kdxee, becaufc 
the term Tamom is ufed alfo in this fenfe.-— It is recorded from Aboo 
Toofaf that his declaration is not to be credited with the Kdzee, as it is 
contradidlory to general ufage. — But if the vower fhould, in the place 
of the word day, ufe the word night, by faying “ on the night \Laii\ 
“ on which I converfe,"^ (and fo forth,) by this is to be underftood 
night only, becaufc the pofitive meaning of the term Lall is night, in 
the fame maimer as the pofitive meaning of the term Nihdr is day ; but 
no inftance is known of Lail being ufed to exprefs time generally. 

If a perfon fay “ if I fpeak to Zeyd, unlefs a certain perfon come, 
“ his wife is divorced,” and he Ihould afterwards converfe with Zeyd,. 
before the coming of the other perfon, he is forfworn, — but, if rfter, 
he is not forfworn. — In the fame manner if the fwearer were to 
exprefs himfelf, “ if I fpeak to Zeyd until fuch an one fliall have 
“ arrived,” or “ unlefs by permiffion of fuch aa one,” or “ until 
“ the permiffion of fuch an one,” — “ his wife is divorced,” and 
he Ihould afterwards converfe with Zeyd, before the arrival, 6r before 
permiffion obtained, of the other perfon, he is forfworn; — but, if 
after, he is not forfworn ; becaufc the arrival or permiffion is the ter- 
mination of the vow, which remains in force until the termination, 
but difeontinues upon that taking place ; and he cannot be forfworn 
after the vow is completed.— In the cafe here ftated, if the perfon 
named Ihould happen to die, the vow ceafes : contrary to the opinion 
ftf Aboo Yoefaf, for with him the vow does not drop, but the vower is 
forfworn if ever he Ihould fpeak to The argument of Httntefa 

do means efficient of divorce to the woman mentioned m It^ but i%,tfonfidertd, with 
refped to hify as a vague and idle fpecch, and in itfelf void| indUcinj nothing more than 
an expiation on the part of the perfon (peaking. 


and 
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^ and M Wi is that the thing prohibited by the tenor of the oath ts 
yverfatm wtth Zeyd, and this, by his de^th, being rendered im- 
poflible, the vow drops of courle : but with Jho Iw/^the poflibility 

IS not acondiiiDn, whence upon the death ZeyJ the vow becomes 
perpetual. 


iji 


• .. man make a vow, faying “ I will not fpeak to the flave of 
uch a perfon/’ without intending any particular (lave,— or, if he 
Ihould exprefs his vow “ I will not fpeak to the wifeP' or “ the 
friend of fuch a perfon,” and the perfon (hould fell his Have, or 
repudiate his wife, or fall at enmity with his friend, and the vower 
afterwards converfe with cither of thefc, he is not forfworn, becaufc 
his vow is taken as regarding a circumftance which has its exigence in 
a matter relative to the perfon named, whether that matter be rela- 
tion by right of property, as in the cafe of the (lave ; or relation by con- 
nexton, as in the cafe of the wfe, or the friend\ and when that mat- 
ter no longer remains, the vower cannot be forfworn. — The compiler 
of this work obferves that what is here faid is taken from the fama 
Sagheer-, and other authorities agree with it, in relpcd to the relation 
by right of property : but in refped to the relation by connexion the 
vower would be forfworn, according to Mohammed, becaufc fuch re- 
lation is purely of an indicative nature, and is not to be taken in a re- 
firiPiive fenl^ fince the cafe admits the defign of the vower to be a re- 
nunciation of converfation with thofe perfons, as either of them is 
capable of being held an enemy, from injuries received, but not be- 
caufe of the relation in which they ftand td the perfon named ; the 
continuance of that relation, therefore, is not a condition ; and hence 
the effeft is conne£ted with the identical perfon of either, as in a cafe 
of pointed reference ; — that is, if a perfon fay “ I will not converlc 
with this friend, or with this wife, of fuch a perfon,” and he thould* 
converfe with them after the falling out with the friend, or the di- 
vorce of the wife, he is not forfworn; and fo here alfo. — The reafon 
for what is recited in the Jama Sagheer is that it is poffible that tlie 
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defign of the vower may be to quit converfmg with thofe perfons on 
accouRt of the relation .in which they ftand to the perfon nam*ed, 
(whence he has not mentioned them with any pointed reference^ and 
it isalfopoffible that the defign may be merely to quit con verfing with 
thofe perfons ; thus a doubt exifts, whether the relation be the motive 
to the vow or not ; and fuch being the cafe, the vower is not for- 
fworn by converfing with any of thofe perfons after the diffolution of 
the relation in which they flood to the perfon named. — If, moreover, 
the man fhould have made his vow with refpe(£t to a perfon particu- 
larly fpecified, by faying “ I will not converfe with this Have of fuch 
an one,” or “ this wife,” or “ this friend,” (and fo forth,) and he 
fhould converfe with them after the Have fhall have been fold, or the 
wife divorced, or the friend at enmity, he is not forfworn in the cafe 
of the Jlave, but he would be fb in the cafe of the wife or the friend , — 
This is the dodlrine of Haneefa and Aboo Tooff. — Mohammed fays that 
he is forfworn in the cafe of the flave likewife ; and fuch alfo is the 
opinion of Ziffer. And if a man were to make a vow, faying “ I 
“ will not enter into this houfe of fuch an one,” or “ I will not ride 
“ upon this beaft of fuch an one,” and he fhould enter the houfe, or 
ride upon the beaft, after the owner has difpofed of them, the fame 
difference of opinion prevails among the do£tors as is above ftated.— 
The argument of Mohanmed and Ziffer is that the mention of the re- 
lation of the flave to his owner is for the purpofe of indication ; but 
pointed reference is more forcible, in indication, than the relation 
which a thing bears to another, as that altogether obviates doubt ; 
wherefore regard is had to pointed reference alone, and the mention of 
the relation is nugatory, in the fame manner as in the cafe of the wife 
or the friend.— The argument of Haneefa and Aim Toffff is that the 
moving caufe of the vow, in the cafe of the flave, the houfe, or the 
animal, is fome property which is to be found in the perfon to whom 
they have reference ; bccaufe the houfe or the etnimal are incapable of 
being of themfelves held in enmity; and fb alfb the fUUk, as he does 
not ftand in a rank fufficiently refpeftablc to admit his being an objed of 

enmity ; 
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enmity ; wherefor^ the quitting from convcrfc with thofc is on account 
' of a property w'hich is to be found in the proprietcr qf them ; and licncc 
the \tow' IS reftridted to the continuance of the right of tlie owner’: con- 
trary to a cafe of relation by connexion, fuch as the relation of the wife 
or the friend; as enmity and feparation from them may be the dciign, 
for which reafon the mention of the relation in which they hand to the 
perfon named is merely for the purpofe of indication ; and it is evident 
’ that the moving caufe of the vow, with rcfpc(5i; to them, is iomc pro- 
perty which is to be found in tbemfelvcs, and not in the pcrlbn to 
whom they have reference; becaufe they are mentioned with a • 
pointed reference : contrary to the cafe of the flave, the houfc, Or 
the animal, as in thofe cafes the thing mentioned is incapable of being 
of itfelf held in enmity, unlefs on account of fomc property to be 
found in the perfop in reference to whom it is mcntiojicd, namely the 
proprietor. 

If a man make a vow, faying “ I will not fpeak to the owner ol 
“ this turban," and the owner of the turban Ihould aftcrw'ards fell it, 
and the vower Ihould thereafter converfe with the faid perlon, he is 
forfworn; becaufe here the mention of the relation of the thing to the 
perfon is purely for the purpofe of indication, fince men do not tail at 
variance with turbans ; and hence it is the fame as if he had Ipokcu 
with a pointed reference to the owner ot it, by faying “ 1 will nut 
“ fpeak to this owner of a turban;” in which cafe he would be toi- 
fworn ; and fo here likewife. 


If a perfon make a vow, faying “ 1 will not converfe with this 
“ youth,” and he Ihould afterwards converfe with him when he has ar- 
rived at an advanced age, he is forfworn ; becauic the eftebt is connedled 
with the perfon mentioned; as a deferiptive expreliion is not necefl’ary 
to fpecify a perfon who is prefent, and the defeription of youth cannot 
be confideredis the motive to the vow. 


A v’Owa^^.'Ujill 
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yoursrefpea- If a perfon make a vow, faying “ I will not converfe with fucli 
wKhTrlfer'-’ “ an ODC for a [Hyne,] — or “ fora /pace of time," \Zimdn,’\ 
cnce to iimi. jjy modcs of exprcffuig time is to be undcrflood fix months ; be- 
, caufe Hyne fometimes means a fhort fpace of time, and fometimes 
forty years ; and it alfo is fometimes ufed to cxprefs a few months ; — and 
the fpace of ftx months is a medium between thefe extremes; where- 
fore, by the term Hyne is here to be underftood fix months. The 
principle upon which this proceeds is that a very fmall fpace of time 
cannot be defigned for the prevention of converfution' as prevention may 
apply to a little fpace of time, in common ufage, wherefore in fuch a 
cafe a vow is unnecelfary for prevention ; and a very long {pace of time 
is not defigned for prevention, as that ftands as a perpetuity ; more- 
over, if he had omitted all mention of time, by not introducing the 
word Hyne, his vow would be taken as meaning to quit converfe with 
the perfon named for ever ; but as he mentioned time, it appears that 
his defign is not perpetual ; fince if it were fo, he would have omitted 
the word or have ufed the word Abid, [for ever;] and fuch 
being the cafe, it is afeertained that his intention in the worS Hyne is 
fx months and fo alfo of the word Zimdn, as that is ufed in the fame 
{'enfe with What is here advanced proceeds upon a fuppolition 

that the vower had no particular intention ; but if he Ihould have in- 
tended to exprefs any particular fpace of time, it is to be underftood 
according to his intention, becaufe that is the literal meaning of the 
words aforefaid 


* Some grammatical controverfy here follows the ynfit^thr, wilioh docs 

not admit of an intelligible tranllation. < 
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.If a peribn make a vow in tlie following terms, fiying “ I will 
not fjieak to fuch an one for days,” — by the word 'jlyht 

js to be underftood three days; but if he Ihould iii'c the repiaing ar- 
ticle,' faying “ I will not converfe with fuch an one for the days,” 
\^Al-Aydm,'\ by this is underftood ten days, according to Ha}ieffa,—\\\(\ 
a iveek, according to the two difciplcs. If the vovver, alfo, were to 
exprefs himfclf, “ I will not fpeak to fuch an one for months^ \_Shoo- 
hoor,'\ by this is underftood ten months, according to Haneefa, — and a 
year, according to the two difciples:— and if he ftiould vow, faying 
“ I will not converfe with him for weeks," [Jmnd,] or “ for years, " 
\Soonatine,1 — by Joomd, (according to Haneefa,) is underftood ten 
weeks, — and by Soonatine ten years ; but the two difcipleS underftand 
by either of thefe the who/e life of the fwearer. The arguments here, 
on both fides, are deduced from certain grammatical points in the 
Arabic. 

If a man make a vow with refped to hi« flave, faying “ if you 
“ ferve me for many days [Aydmoon Kafeeritoen] you Ihall become 
“ free,” — by many days (according to Haneefa) is underftood ten days, 
becaule ten is the greateft number comprehended in the term Aydm, 
which is the plural of Yawm. — The two difciples, on the other 
hand, fay that by the words many days are to Ise underftood feven 
days only, becaufe any thing beyond is an excefs.— Some have aft 
ferted that if a man were to make this vow in the Perftan tongue, 
hymany days is underftood feven, with all our doflors; becaufe in the 
Perftan language there is no difference between more than ten days, 
and than ten, for men lay “ /e/^days or more," without exprefling 
day in X\i.t plural*. 

• This and the preceding cafe turn upon certain points of grammar. In the Arabic 
language are four forts of plurals, of which one is termed a plural of paucity: tome of the com- 
mentators fuppofe |iith Hantefa) that this fpecies of plural expreffes any number up to ter, 
whilft others maintain (with Mihatbmed) that the utmoft number which can be exprefleJ 
by it is fever .— ]r the Perjian language a noun is always expreffed in they<«jM/(rr when pre- 
ceded by a plural numeral, although, it confecjuently has a plural fignification. 
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Of in ManumiJJion and Divorce. 


If a man fay to his wife * “ whenever you bring forth a child-, 
“ you Ihall become divorced,” and Ihe fliould afterwards be delivered 
of a dead cliild, divorce takes place upon her ; — and in the fame man- 
ner, if a man fay to his female Have “ whenever you bring forth a 
child, you Ihall become free,” and Ihe fliould afterwards be delivered 
of a dead child, flie becomes free; — becaufe the condition, (namely 
childbcanttg) is tulfilled, as an infant, though ftill-born, is yet actu- 
ally a child, and it is alfo termed a child by general ufage. Regard is 
moreover had, in law, to fuch a birth, whence it is that the Edit is 
accompliflied by it : and the difeharge which follows the birth of a 
dead child is termed Nijfds,- as well as that which follows the birth of 
a living child : and in the fame manner the mother of fuch a child, 
where Ihe happens to be a Jlavc, and her owner acknowledges the 
child, becomes an Am-JValid. 

If <l man fay to his female Have “ whenever you bring forth a 
“ child, that child is free,” and Ihe be afterwards delivered, firft of 
one child dead, and again of another, child iiving, in this calc the living 
child alone is free, — that is to fay, that one is free, but no other who 
may be born afterwards. — This is the dodlrine of Hanecfa. — The two 
dlfciples fay that no child whatever is emancipated, becaufe the con- 

• In this and all the correfponding cafes, the/»r»i of the vow, although omitted here 
for the fake of brevity, is always to be underftood as preceding the fcntcncc— thus by 
God, whenever yau bring forthyhz.*^ or “ I VOW, whenever^ 
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» ditipn of the vow has already taken place in the bii :h of the dead child 
for the reafons ftated in the preceding cafe; ,md hence the vow’isdif- 
lolved, witliiautits conrequcncc,-(thatis, the vow is nceomplilhed 
and i;loue away, without its confa]uencc taking place,)— as the diiihlu- 
tionofa vow does not depend upon the inducfioii of its conlbqucnee ■. 
thus it a man were to lay to his witc “ if you go into fudi a houle, 

, “ you are divorced,” and Ihe enter that houle after having ha-n re- 
pudiated by a complete divorce, and her Edit be pall, the vow is dif- 
I'olved without its confequence; and lo alio in the prefent inllance, as 
a dead child is not a proper lubjeCt of mamimiliion. — The argument of 
diuHccJ'u IS that the teim If uhd j)a child j as cxprellcd in the vow, al- 
though it be applicable to one born dead, yet in the preient calc is re- 
ftriifed to the dcfcriptlon of living, becaul'e the dclign of the vower is 
to beftow freedom upon a child, and as this is a power by vii tuc of 
which the defpotic authority of others over the perfon endowed with 
it is removed, it cannot pollibly be ellablilhcd in one who is dead. 
The term IValid, therefore, exprehed in the vow, is rclfricbcd to the 
living defeription; in the fame manner as where a mailer lays to his 
female Have “ whenever you arc delivered of a living child. Inch 
“ child is free,” and the Have is delivered of a dead child, and after- 
wards produces a living one; — in which cafe this living one is free ; 
and fo here likewife. — It is otherwife where divorce oxmanumijjion has 
been fulpended upon the birth of a child, for there the divorce or ma- 
numiffion fo fufpended takes place; as in this inflancc it is not rcquilitc 
that the birth be rcflriftcd to the living defeription, lince the life nf 
the child is not necelfary to the divorce of the w ife, or the maniimil- 
fioa of the flave. 


If a man fay “ the firft flave that I purchafe is free,” and he 
fhould afterwards buy a flave, fuch flave is free, becaul'e the word 
frf points to the prior fingle flave, which applies in this inftance: — 
but if the vower, in fuch a cafe, were to purchale two Haves together, 
and afterwards a third, none of thefe flaves is free, becaufe fingularity 
VoL. I. Z z 7. docs 
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does not apply to the third flave, wherefore he is not the jirji. If, how- 
ever, this man had faid ■“ the firft flave that I purchafey?»^^ is free,” 
the third flave would be liberated, becaufe here the vower has in- 
tended fmgularity at the time of purchafey and this one is the firfl; with 
rciped to fuch Angularity. 

Cafe of a vow Ii? a mail fay. “ the lajl flave that I buy is free,” and he fliould 
*ih/Z^°pur-'* purchale a flave, and then die, yet the flave fo purchafed is not free; 
(.hafca/lavc. ijecaulc the term the laf applies to the individual adjunH*, and as no 
other has preceded this one, he cannot be confidered as adjun£l ; but 
if the vower were to die after having purchafed another flave, this 
flave is free as being the individual adjUnd. It is to be obferved that 
this fecond flave is free (according to Haneefd) from the day of pur- 
chafe; and being free from the date of the purchafe, the fame is re- 
garded as from the whole of the property of the deccafcd, .on account 
of his having releafed him during health. — The two difciples fay that 
he is emancipated upon the death of that perfon, and hence it is re- 
garded as from the third of his property only, on account of the de- 
ceafed having emancipated him upon his deathbed: for they argue that 
the pofteriority of that-flavc cannot he fully eftablilhed, until fuch timev 
as it becomes certain that no other can be purchafed after him; and 
this cannot poflibly be determined but by death ; hence the condition 
is found upon the mailer’s deccafe, and the freedom of the flave is 
therefore alfo eflablilhed upon that event. The argument of Haneefa 
is that the pofteriority of the flave is afeertained by the mafter’s de- 
ceafe, but the defeription of pofteriority applies to him from the period 
of the pujehafe. — The fufpenfion of a triplicate divorce upon pofterio- 
rity is alfo fubjed to the fame difference of opinion ; — in other words, 
if a man vow “ the laft woman I marry fliall be thrice divorced,” and 
he firft marry one woman, and afterwards another, and then die, 
three divorces take place upon the fecond wife, according to Haneefa, 

* Ar»b. It i» a term uted Wdy in 
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iulomuch that Ihe cannot inherit of the deceafeJ : but accoiiliiig to tlic 
two difciplca the three divorces take place upon her fioin the day 
of licr hulband’s dcceale, and Confcquently Ihe does inherit of 
him. 

I 

If a man fay “ whoever of mv (laves con2:ratulatcs me upon tlie Car of .ivov» 

^ ^ , of freedom to 

delivery of my wife lhall he free/* and atterwards Icvcral ot his Haves whoever of , 

, , . , , . , 1 r n his (laves lhall 

lucccliively mould uitorm him ot his ^vltc s delivery, the one vvlio lirlt congradilate 
brought the intelligence only is iree; bccaufe by BiJhJrit [which is 
here rendered coiigratuliittoti\ is meant any intelligence which ivorki n di'ld. 
change upon the countenance, whether that intelligence be agueabk or 
otherwife, (but yet in common ulage, it is vcquilitc that the intel- 
ligence be agreeable,') and this dcicriptioii is fully found only in the 
firjl intelligence,— in the fcconJ, or thinJ, becaufc no change 
is by that wrought upon the countenance. — If, however, the (laves 
all bring him the news together, they are all free, as the B'jharit then 
proceeds equally frqm all. 

If a man were to fay “ if I purchafe a Have he (hall be free,” and 
he afterwards purchafe a (lave, with a view, by his relcafe, to cll'ert 
the expiation of a vow, this does not fufiicc for expiation; becaufc it vo v, doc'; not 
is requifke that the intention of expiation be aflbeiated w ith thcocca- 
(ion of manumihion, which is not the cafe here, as the voiv is the 
caufe of manumiflion in the prefent calc, and at the tune of making 
it expiation was not the intention of the vower; and as to the purrhajc 
of the (lave, that is not the occajion of the manumifiion, but rather the 

condition of it. 

If a man purchafe, asaflavc, his own father, will, a view to the 
exDiation of a vow, it fuffices, with our doftors. This is contrary to the father., in 
opinion oiZiffer ^aAShafei, who contend that the aa of purchafing a (a- p„,,.hafe. 
ther is the condition of qaanumifTion, and not the occajion of it, as the oc- <■“*«'• 
cafm of it is relationjhip ; (for purchafe is an ejlabltjhment of right of pro- 

Z z z 2 
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perty, and manmijfion is a deJlru£iion of that right, and each of thefe i 
is repugnant to the oth^cr, wherefore it is impoflible that purchafe 
Ihould be the occajion of manumlJfton\) and it thus appearing that the 
caufc of the manumifTion is relationjhip and not purchafe^ the intention of 
tlicinaniimiffion is not aflbeiated caufe of it. — The argument 

of our doftors is that the purchafe is blended with the mauumiflion, as 
the prophet has faid “ no child makes fo ejfcBual a reiurn4o his parent . 

as one ivho^ finding his parent the (lave of another^ purchafes^ and 
“ thereby emancipates himf — which proves that the prophet confti- 
tuted the purchafe itfelf a mannmiffion, as there is here no other 
condition of manumilfion except purchafe, according- to all the 
doftors. 

If a man purchafe, as a flave, a woman who has borne him a child, 
with a view to the expiation of a vow, it does not luffice. — The na- 
ture of this cafe is thus. A man marries the female (lave of another, 
and fhc produces a child to him, and he fays to her “ if I at any time 
‘‘ hereafter purchafe you, you lhall become free, as an expiation of 
my vow,” and he afterwards purchafe her, when the woman be- 
comes forthwith relcalcd^ becaufe of the occurrence of the conditioii 
upon which her emancipation was lufpended ; but. this does not luffice 
for the expiation of a vow, becaufe the flave is a claimant of freedom 
in virtue of IJleekid'^^ and hence her freedom is not purely in coufe- 
quence of tlic vow, and therefore does not fuffice for tlie expiation of 
a vow. — This cafe is contrary to one where a man fays to a. female 
ilavc, who has not borne a child to him, “ if I purchafe you,, you 
lhall become free as an expiation for my vow,” and he afterwards 
purchafe her ; for in this cafe the flave becomes free, and her freedom 
fuffices for an expiation of his vow, becaufe the flave is not in this 
mflance a claimant of free^dom on any other ground,. Ihe being eman- 
cipated purely in confcquence of the vow, and not of any thing elfe; 

• % 

Her maftcr claiming the child boro of her as his own, (See Qaim of Ofsprln^.] 

and 
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the manumiffion Ihe is therefore emancipated^ and'it luffices fop an 
expiation. 
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If a man fiy “ it I make a concubine of a female flavc, (he fliall t'Tcofivow 
“ be free,” and he tliould afterwards make a concubine of any female a fcniak il u-e 
flavc, his own property, the is free accordingly ; becaule the vow has o? ' 
been taken with refpefl: to that Have, the being the property of the 
vower. — The principle upon which this proceeds is founded on the 
grammatical conftrudion of the vower’s words in the original ylrabic^ 
and it is accounted for thus; — the expreflion “ a female flave," in tlie 
cafe in queflion, is Indefnite, and an indefinite noun is comprehended, 
in an inftance of prohibition, in the way of general individuality : 
now here this expretlion ftands in the place of a prohibition, with re- 
gard to the dejign, (as the detign of the vower is to prohibit himtelf 
from concubinage d) and fuch being the cafe, the expretiion “ a female 
“ Jlave'' applies to every flave individually. — If, however, the \owf.r 
were to purehafe a flavc, and make her his concubine, tire liocs not be- 
come free. — This is contrary to the opinion of Zijfer, for he maintains 
that the allb becomes emancipated; becaule, as it is not allowed to a man 
to make a concubine of any woman who is not his property, it fol- 
lows that the mention of concubinage is equivalent to the mention of 
a right of property, being the lirme as if a man were to lay to the wife 
of another “ If I divorce you, my flave is free,” which is equivalent 
to his faying “ if I marry you, and afterwards divorce you,” — and 
fo forth;” — becaufe, as divorce cannot take place without property by 
marriage, the mention of divorce may be faid to amount to a men- 
tion of marriage (o alfo in the prefent cafe.— The argu- 

ments of our dodors on this point arc, that a vow of manumitlion ic 
not of any cfFeifl:, excepting in a cafe of adlual right of property, or 


• Literally, “ in thi; way of un'dtrfaltty of /inpilanty:'’'-~th}i is a technical phrafe, ih« 
fink of which is belt explained by the context. 


where 
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where it is referred, either to the right of property itfelf, or to tlv: 
caufe of the right ; and not one of thefe is found in the prefent cafe, 
'riicrc is noadiial right of property, evidently; nor is there any refer- 
rrnct’ to the right of property, as the vowerdid not lay “ \i\J)ecoim 
“ poJjeJJ'cJ of a female Have, and make that Have my concubine;” nox 
is there any reference to a caufe of right, as the vower has referred only 
to concubinage, and that is not a caufe of right of property in a flavQ 
becaul'c Hatierfa and Mohammed define concubinage \TeJirree'\ to 
fignify merely “ a man’s keeping his flave up, and providing a dwel- 
“ ling for her, and preventing her from going abroad, and having 
“ carnal connexion with her, whether he claim the children born 
of her or not;” {Moo Toofaf holds that the claim of children is 
allb a condition, as a concuhme is, in general ufage, one whofe chil- 
dren are claimed;) — and no one of thefe particulars is ara«/e of riglit 
of property. — Yet a right of property being requifite to concubinage, 
mufl, in the prefent inrtance, be taken for granted, as an eflential, from 
the nccefiity of the concubinage (which is the condition) being legal: this 
right of property, however, is taken for granted only fo far as is necef- 
lary, and does not appear with refpeft to the confcquence, (namely, 
emancipation,) becaufc whatever is eftablilhed merely from necejfity, does 
not pervade beyond the point of necelTity. With refpeft to the ex- 
ample of divorce, cited by Ziffer, it may be replied that the confe- 
quence induced (namely emancipation) is there admitted xjnly on ac- 
count of the vow being made with refpeft to adiual property, (for 
the Have is at the time the property of the vower;) and the 
marriage, which is there taken for granted, as a neceflary inference, 
is fo only with refpcfl: to the condition, (namely, divorce,) but not 
with refpeft to the confcquence', infomuch that if the man were to 
fay to the ftrange woman “ if I divorce you, you are divorced thrice,” 
and he afterwards marry her, aird divorce her, yet three divorces do 
not take place, as the condition had not been declared either under an 
Mlual right of property, or in reference to fuch right, or to the caufe 

of 
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of it : — this cafe, therefore, is analogous to the cafe in queftion, for 
this feafon, that in both of them the cftablilhment ,of the conJltion is 
merely for the purpofc of admitting that, but Joes not pervade td the 
adinifllon of \.\\z confiquencc. 

If a man fay “ every perfon my property is free,” his Ain-Wal'uh, 
and Modahbirs, and Abids, all become free accordingly, becaufe the domton.ivcs 
reference to a right of property with rcfpedb to them is complete, as cvaplefcrip- 
all thefe are the aftual property of the fwcarcr ; but his Mokdtibi do 
not become free, unlefs fuch be the intention, becaufe abfolute 
pofl’eflion does not apply to a Mokdtib, whence it is that his maftcr is 
not the proprietor of his acquifitions, and alfo that it is not lawful for 
a mafter to have carnal connexion with his Mokdtiba: contrary to a 
Modabbira, or Atn-PFalid :—re(erence to a right of property, tlicre- 
fore, withrefpctfl to a Mokdtib, is incomplete and deficient, for which 
rcafon Intention is requifite. 

If a man, having three wives, fay of them “ this one is divorced, 

“ or thli, or this," divorce takes place upon the laft wife; and it re- «- 

mains in the choice of the hufband to declare and fpccify which one of 
the other two fhould become divorced, whether the firjl, or the 
fecond-, becaufe the vow, as above expreflbd, is the fame as if he had 
faid “ one of you two is divorced,— and alfo this one.”— The ground 
of this is found in the grammatical conftruftion of thofe words in tlie 
Arabic.— ‘\i\ the fame manner, if a mafler fhould fay, with refped to 
three Haves, ‘f this one i^ free,— or this one,— or this one,”— the Uji 
becomes free, and it remains at the option of the mailer to fpccify 
which of the others ihall be free, the/r/ or fecond. 


CHAP. 
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CHAP. IX. 

Of Fows in Buying, Selling, Marriage^ and fo forth. 


If a man make a vow, (Iiyitig “ I will not fell, ov fur chafe, or hire 
“ or let out at rent," and he Ihould afterwards appoint any perfon his 
agent, to buy, or fell, or fo forth, he is not forfworn; bccaiife the 
agent is the contrador, and not his conflituent, infomuch that all the 
rights df the contra£l: appertain to the agent, not to his conflituent ; 
(whence, if (he vower himfelf were a, party to the contrail, he would 
be forfworn ;) — and fuch being the cafe, the condition of violation, 
namely, the contrail of the principal, is non-exiflent, nothing attach- 
ing to him, excepting only the effeil of the contrail, not the contrail 
itfelf. He is, therefore, not forfworn, excepting where he fo intends, 
(as this is injurious to himfelf,) — or where the principal is a perfon of 
high rank, and confequently is not accuftomed himfelf to make con- 
trails, in which cafe he would be forfworn by direiling another to ait 
for him ; becaufc a vow is made for the purpofe of reflraining from the 
commiflion of fome cuftomary ail; and it is ufual for fuch a perfon to 
tranliiil all concerns of purchafe or fale by commiflion; hence 
where he gives his orders to another refpeiling fuch tranfailions, and 
the other executes thofe orders, he is forfworn. 

If a man make a vow, faying “ I will not marry f or “ divorce 
“ my wife," or “ liberate my fave," and he Ihould afterwards com-- 
milTion another perfon to perform any of “thefe ails for him, by a 
power of agency, and the faid agent do fo accordingly, the vower is 
forfworn ; becaufe the agent in fuch concems ails merely as the nego- 
tiator, 
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^ or in the oi ^mejfevger, whence it is that he doc* not 

refer Inch afts to himlclf, but to his employer, to whom the .rights 
thereof appertain, and not to the agent. Here, however, if the vower 
were to declare that his intention in the vow was rcltriedcd to liich 
marriage, divorce, or manumifton’, as might be executed bv himfclf 
alone, yet his declaration is not to be credited with the A'/ser; but it 
_ is credited with God,— T he reafon of this (hall be explained in a fub- 
fcquent cale. 

If a man make a vow, faying “ I will not beat my Have,” or “ J or any m, 
will not kill my Iheep,” and he (hould afterwards order another to 

*■ ^ whicli lolely 

do either of thefe, and the other a£l accordingly, the vower is for- iippenaui to 
I'worn ; becaufe a mafter has authority to beat his own flave, or to flav 
his own fliecp, and is therefore entitled to authorize another to do I'o; 
and the advantage thereof reliilts to him ; whence he nviy be fiid to 
be himfelf the executor of cither of thele ads, becaufc the rights of 
them do not in any refped appertain to the perfon fo ordered. — But if 
the vower (hould explain that his intention was to reftrain himfelf from 
the performance of fuch ads as executed by himfelf, his declaration is 
to be admitted by the Ka%ee : contrary to the preceding cafe of di- 
vorce, &c. where the declaration is not credited by the Kdzee. The 
reafon of this difference is that divorce merely fignifies a fpeech which 
goes to the repudiation of a wife; and a commiffion to efted divqrce 
refembles fuch a fpeech; as the vow therefore extends to both of thefe, 
where the vower’s intention was that he would not pronounce a di- 
vorce himfelf, he mull have intended a particular reftraint only, from 
a thing which was general in its application, [his vow,] and hence his 
declaration, although it be admitted with God, is not to be credited by 
the Kd%ee, as it contradids appearances ; — but the beating of the (lave, 
or the flaying of the (heep, on the other hand, are perceptible ads, 
vifible in their effeds, and are immediately referable to the diredor of 
them in the way of an efficient caufe, (lince he is the caufe of the 
beating or flaying,) and luch being the cafe, where he intended, by 
' VoL. I. A a a a his 
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his row, to rcftralii himfelf from the commiflion of thofe ads mth 
his own hands, he Intended what is the literal meaning of the words 
of his vow; his declaration, therefore, is credited with Go, o, and with 
the Kdzee alfo. 

If a man make a vow, faying “ 1 will not beat my child,” and 
he (hould afterwards order another to beat the child, and the other 
fliould beat it accordingly, the vower is not forfworn ; becaufe the 
advantage of the beating, namely, inJlruBion, refults to the child, and 
hence the ad of the perfon direded mull: not be referred to the direc- 
tor. It is otherwife where a perfon direds another to beat his Jlave, for 
there the advantage (namely, obedience) refults to the dsreSlor , in con- 
fequence of his order, and hence the ad of the perfon direded may be 
faid to be the ad of the diredor *. 

If a perfon make a vow, faying “ if I fell this Have he Is free,” 
and he afterwards fell that Have under a condition of option f, he [the 
Have] is free, bccaufe the conditions of his freedom (namely fale and 
pojefton) being both accomplilhed, the confcqucnce, which is eman- 
cipation, takes place ; and the lale is null Thus alfo, if a perfon, 
bargaining for a Have, make a vow, faying “ if I buy this Have he 
“ lhall be free,” and he Ihould afterwards buy that Have under a con- 
dition of option, the flare is free; becaufe the conditions of his free- 
dom, namely, pttrehafe and pffejfm, are both accomphlhed.—This, 
according to the tenets of the two difciples, is evident, becaufe the 
freedom of the flare is fufpended upon the ad of purchafe, and the 

* 

* A long cife is here omitted, as it is purelj ef a grammatical nature, turniijg entirtijr 
upon the different effedh of the Anbk partitde 4«% ,*ce 9 r<ltB* «» it* different pqfition in 
I'onftruftion, and confequently does not admit of anintelligiWe traoffetion. 

t That is, upon a condition, if not approved, witbiB. a trial of diree days, of beiogre- 

turned by the purchafer. 

X CQnieq\icmly the mailer has no claim for the pride ftipulated in the fale. 

condition 
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cojidition of option on behalf of the purchafer .does not w ith them 
prevent the cftablilhment of the purchaler’s pofleihon ; — and fo alio, 
according t,o the tenets of Hanecfa, bccaufe the freedom in the ’cafe iu 
queftion is fulpended by the fufpcniion of the vow cr, and a thing 
fufpended becomes the fame as 'a thing preinpt, upon the condition 
being found; and, as if, after purchafe, under a condition ot option, 
the buyer were to emancipate his Have promptly, the Have w ould In- 
come free by pofleffion being firft eftabliihed in the puicharcr (H an cf- 
fential, fo alfo in the prefent cafe. 

If a man make a vow, faying “ If I do not fell this Have (or t.hn 
“ bondmaid) my wife is divorced,” and he flrould afterwards emanci- 
pate the Have or the bondmaid, or (laould grant to either a d'adbeer, 
divorce takes place upon his wife, becauie the condition, namely, 
his not felling them, is fully accomplidicd, as fdc cannot now' poUibly 
take place, fince the Have or bondmaid mentioned, in contcqucnce ol 
the ad of manumihion or ‘tadbecr, remain no longer fidrjcds of falc. 

If a woman fay to her hulband “ you have married another wo- 

man, in addition to me,” and the hulband, in reply, make a vow, 
faying “ every wife I have is divcM-ced,” a divorce takes place (on the 
decree of the Kdzee) upon the wife who has aflerted as above. — 'fins 
is the Zdhir-Rawdyet. — It is recorded from Aboo Yoojaj that the w'ite 
here mentioned does not become divorced, bccaule the words of the 
hulband, as above recited, are to be conlidercd merely as a reply to the 
woman, and muft be received as fuch: moreover, the dclignofthc 
hulband in fo fpeaking may be merely top/eafe, and footbe his wife; 
and as this would be effeacd by the divorce of his other wives, the 
divorce is reftrifted to the other wives only.— The ground upon which 
the Zdhir-Rawiyet proceeds is that the hulband’s exprelfioii is general, 
as he has introduced the word « every" (which generality) in ad- 
dition to thefimple reply, whence it appears that his iirtention h generality, 
and not fpeciality ; and it, follows that the fentence muft be received as 
» fpeech de novo, and not as a reply.-In reply to the arguments 

A 3 3, a 2 
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of Abeo Toofaf, it is to be obferved that the words of the hulhand 
admit of being conftrvied^into a dcfign of terrifying and frightening tho 
woman, on account of her having upbraided him with that which it is 
lawful for him to do; and, under fuch a conftruftion, the reftriftion 
to the other wives is not admiffibie. — If the hufband were to de- 
clare that his intention refpeded only the other wives, he is to be 
credited with God, but not with the Kdzee ; becaufe he has intended 
a particular thing by a general exprelTion, and his words admit of being 
taken in this fenfc; but it contradids appearances; his declaration, 
therefore, is to be credited in a religious view, but not in point of law. . 


CHAP. X. 

Of Vows refpe<5fing Pilgrimage^ Fcfiing and Prayer, 


Ira man make a vow “ to perform a Majhd [pedeftrian pilgrimage] 
“ to the temple of God,” it is incumbent upon him to perform a 
pilgrimage to the Kdba on foot,— or that he mak-e the vifitation termed 
Atnrit; and if he chufe he may ride on his-pilgrimage,. or Amrit\-^ 
but he muft in this cafe perform, a facrifice. This is on a fiivourable 
confirudion of the law. Analogy would fuggeft that neither pil- 
grimage nor Ainrit are rendered incumbent upon him,, he having en- 
gaged no farther than to walk to the temple “ «n foot," which is not 
incumbent as an ad of piety, but is merely an indifferent ad ; neither 
is going on foot the original defign, that beijig (imply the performance 
*f pili’^iniage or Amrit — The reafons for the more favourable con- 

ftrudion 
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ftrudioii here are twofold; — first, jJlee has declared that, in a vow 
of this nature, either pilgrimage or yJmrit ;jre incumbent upon the 
1 wearer : secondly, from the expreifion aforefaid cither pilgrimage 
or Amnt are luuverfally underftood; and hence it is the fame as if he 
had faid I owe a vilitation to the temple on foot;” wherefore it is 
incumbent upon hirato perform his pilgrimage or Jmrlt on foot, or 
^ that, if he chule to perform it on fmjeback^ he alfo perform a facri- 
ficc 

If a' man make a vow, faying “ if I do not perform a pilgrimage Cafe of a vow 
“ this year, fuch an one, my flave, is free,” — and after the lapfc of fa.n'fofpuui. 
that year a difpute fliould arife between the matter and the Have, — the ' 

Have alleging that the mafter had not performed the pilgrimage, and anceof fiU 
the mafter alleging that he had performed it, and the flave’s witnefles 
bear tettimony in this manner, — “ that the mafter had performed, 

“ within that year, a facrifice at Koafa" the flave (according to Ha- 
neefa and Aboo Toofaf) is not emancipated. — Imiim Mohammed tiiys that 
the flave is emancipated, bccaufe the witnelTes have teftified to the 
matter having performed facrifice at Koofa, which is a well known 
a£t, and which necefl'arily implies that he has not performed pilgri- 
mage, and hence the condition of the penalty, (namely, non-perform- 
ance of pilgrimage,) is fulfilled.. 

It a man make a vow that he will not faft, and he Ihould after- c.ifenfavow 
wards intend a faft, and keep the fame a fhort time, and then break 
his faft within the fame day, he is forfworn on account of the con- 
dition of violation' being- fulfilled ; bccaufe the ■ word 5'flre/w [faft] fig- 
nifies abftinence from thofe things the ufe of which breaks a faft kept 
with a pious intent, which in this cafe is evident.. 

* Moft of the expreffions here treated of are to be fully imderftood only in the original 
idiom; hence much of the reafoning upon them is loft in a tranfiatm. Two other cafes 
arc here omitted for the fame reaftm, and alfo bccaufe the rights of individuals are no way 
concerned in them. ^ 

If 
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If a man make a vow that he will not fall a day," and he after- 
wards intend a fall,- and pbferve the fame for a few hours (for inftance) 
and then break his fall, he is not forfworn, becaufc he intended fuch 
a fafl: as is regarded in the law, and that is not completed until it be 
accompliflicd by the ending of the day : moreover, the full time of ^ 
day is exprefsly mentioned in his words, “ I will not fall a day," and 
therefore it is to be fo underftood. 

If a man make a vow that “ he will not pray,” and he Ihould 
after that ftand up and perform Kiradt, [reading the Koran, 1 or Rsokoo, 
[a fubmiffive pofturc ufed in prayer,] he is not forfworn ; but if he 
perform the Soojda along wkh thofe other ceremonies, he is forfworn. 
I'his proceeds upon a favourable conftruftion.— The fuggelfion of 
analogy is that he would be forfworn in confequence of beginning to 
pray, from the corrcfpondencc of this with a cafe of fading ; that is, 
if a man make a vow that “ he will not faft,” and he Ihould after- 
wards keep a religious fall, he would be forfworn upon the commence- 
ment of it; and foalfo in the prefent cafe. The rertfon of this is that 
a perfon, upon beginning to pray, is termed a Moofllcc, or preying 
perfon, ill the lame manner as one beginning n religious fall is a termed 
Sdyim, or fajier : but the rcafoii for a more favourable coiillrudlion 
is that prayer implies and includes a variety of ceremonies, fuch as 
funding , kneeling, TaaA prof ration ; — and hence, until the whole of thefe 
be performed, it is not termed prayer : contrary to fafing, as that con- 
fifts of only one fmgle obfervance, naanely^ abfiinence. 

If a man vow that “ he will not perform prayer according to the 
“ ordinance of the law,” he will not be forfwom upon praying, 
until he come to that part of the ceremony which requires the fecond 
gcaufledion ; becaufe, by the above mode of expreffion, he appears to 
mean that kind of prayer which is regarded in the law; and the 
fmalleft degree which conllitutes that is pwo genuffedlions, as the 
prophet has forbidden fhort or interrupted prayer. 

4 


CHAP, 



Chap, XI. 


VOWS, 

• • 


55 ^ 


CHAP. XL 

Of Vows refpedling Clothing and Ornamcnfs. 


If a man make a vow, faying to his w ife if I put on any of your 

work, (that is, cloth made of thread oj your /ymntng^) fuch cloth is 

Hiddee^ (that is, an offering at the jhrine of the prophet f and that 
man fhould afterwards buy cotton, au^ his wife fpin it into thread, 
and of that thread cloth be woven, and the man put on the fame, it is 
incumbent upon him (according to Hariefa) to make an offering 
thereof at Mecca. The two difciplcs have afferted that it is not in- 
cumbent upon the vower, in the cafe in qucflioii, to make an offer- 
ing of his cloth, unlefs where the thread has been fpun of cotton which 
was his [the vower’s] property at the time of his making the vow’ ; 
for they contend that zNoozr, or devoting vow, is not valid, unlefs it 
refpeft adlual property, or be pronounced in a way which has refer- 
ence to the caufe of a right of property ; aiul neither of tlicle are ex- 
igent in this cafe, as the vower putting on the cloth, or the woman 
fpinning the thread of which it is compofed, arc not caufes of a right 
of property to the vower, — The argument of Haneefi is that it is cuf- 
tomary fora wife to fpin her hulband’s cotton, and whatever is cuf- 
tomary, the iame is meant and intended; and the atfl of the wife, in 
fpinning the cloth, is a caufe of the hulbaud’s right in if^ ; here therc- 

♦ According to the Mujfulman law, any change wrought in the dcfcriptivc quality of 
goods (fuch as turning cotton into thread) caufes in itfelf a traj^sfer of the property from the 
former i»oprietor to the perfonwho makes or effedh fuch change in it, independant of any 
preview contrad of purchafe, the perfon to whom fuch transfer of property is made re- 
maining refponfibltf tothe original proprietor for the value of the goods in their former (late. 
(Sec IJfurpatm of Property.) 

fore 
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fore appears a refereece of the Noczr^ or devoting vow, to the caufe ^ 
of a right of property, wherefore the vow is valid; and hence the 
vowcr is forfworn upon the wife fpinning cotton which was his pro- 
perty at the time of the vow ^ 

Tf a man make a vow that he will not fleep on fuch a bed,’* 
and he (hould afterwards fleep thereon, it having a fliect, blanket, * 
quilt, or fo forth, fpread over it, he is forfworn ; becaufe fuch cover- 
ing is alfo an appurtenance to the bed, and hence fleeping on the co- 
vering may be laid to be fleeping on fuch bed. But if another bed be 
laid upon the bed which is the fubjeft of the vow, and the fwearer 
fleep thereupon, he is forfworn, becaufe a thing cannot be an appur- 
tenance to a fmilar thing, and hence fleeping upon this bed is not to 
be accounted fleeping upon the other. 

If a perfon fwear that he will not fit upon the ground,” and 
lie fliould afterwards fit upon a carpet or mat fpread thereon, he is not 
forfworn; becaufe a perfon in fuch cafe is not faid to be fitting on the 
ground. It is otherwife where the (kirts of his garment only are be- 
tween the ground and him, as his garment is merely an appurtenance 
to hitnfelf and hence is not to be confidered as the thing upon which 
he fits. 

Tf a man vow that he will not fit upon fuch a feat,” and he 
fliould afterwards fit thereupon when there is a covering fpread upon 
it, he is forfworn; becaufe the ^rfon who fits upon that covering is 
confidered as the occupier of that feat, in common ufage, as this is 
the ufual way of fitting upon a bench, or other raifed feat. — It is 


* Here follows a long but very frivolous cafe of vows againft wearing Hooleta [Aipcr*- 
fluous ornaments] omitted in the tranilation, as it turns entirely upon the acceptation of 
the term HotUea^ which has been held to confift of diferent articles at different times. 

Otherwife 
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othcrvvifc where the feat whk^a is the (uhjeaof the vow has another 
lent fet over it, and the vower (its upon the ///./, -r feat, for then he is not 
forfvvorn, becaufe the fecond feat is a fellow to tlic lirll, and a’thin- 
cannot be an alipurtenancc to a fimilar thing, (as has been already ob- 
fcrved;) litting upon {\\q feemd teat, therefore, is not to lie accounted 
the tame as fitting upon the prjl^ wdiich was the kibjei:! of the \'o\v. 


C H A P. XU. 

Of F ms concerning Striking ^ Killing., and fo forth. 


Ik a perfon make a vow, faying [to another] “ if 1 llrikc you, my A vow made 
“ flavc is free,” and the yower fhould llrikc that man after his death, 

he is not foifworn; becaufe linking is rcllrifled to///;-, as bein<r fo'osnnt 

t r 1 • 1 • • . . ' * i>y 

the name or an attion which gives pain, and excites the feelings of the iirikint) that 

perfon llruck, which is not poflible with the dead. So allii, if a man I),'!/’" “,',' 1 '' 
were to fiy to another “ if I clothe you, my (lave is free,” and he •* 

^ vowag;.iin(l 

fhould after his death clothe him, he is not forl'worn ; becaufe by 
clothing, when it is indefinitely c^prefled, is meant a complete traiif- 
fer of property in the article of clothing, and this transfer cannot be 
made to a defund; unlefs when the vower by clothing limply meant 
covering, in which cafe he would be forfworn, for here he intends his 
words in a fenfe which they are capable of bearing. — (Some dodors 
fay that, if a perfon were to make a vow in the Perjian tongue, fiying 
to another “ if I clothe you, my flave is free,” and he fliould clothe 
that perfon after his deatll, he is forfworn; becaufe by this, in the 
Vo'l. I. B b b b viihjar 



554 

tO; 

i:*' 


or n'jdpln^'A 

pcrfon. 


Avow again (I 
icatifig is vi- 
olated by any 
which 
caufes pain, 
unlefs that ad 
be com mitted 
hi Jpoy/, 


Vow of^/a^v- 
inr a. pci Ion 
vv ho is al- 
rc idy dead 
incurs the 
penalty. 


VOWS. Book VI. 

vulgar idiom, is mefiiit fimply covering.)-— In the lame manner, if a 
man were to make. avow, faying to another “ if to you, fny ' 

“ (lave is free,” or “ if I to you,** and fo forth, and he ihould 
fpcai to, or go to, that perfon after hh death., yet he is not forfworn ; 
becaulc the intent of fpeakiug is to impart ideas, which death prevents 
the poffibility of ; and “ coming to the dead” implies a Zeedrit, or w- 
fitation, which is not to the dead, but to the firine ox Maufoleum of the 
dead. 


If a man make a vow, faying to another “ if I walla you, my 
(lave is free,” and he lliould walh that perfon after his death, he is 
foi lworn ; bccaufe to xvajh fimply fignifies to ablute with a yiew to pu- 
rification, which takes place in the ablution of the dead. 

If a man make avow that “ he will not be.at his wife,” and he 
afterwards pull her hair, or feize her by the throat, or bite her with 
his teeth, he is forfworn; becaufe beating is the term for an ad which 
caufes pain, and pain is excited by the ads in queflion. — Some have al- 
ferted that if thefe ads arc done in the courfe of mutual playing and 
dalliance, the vower is not forfworn, becaufe under fuch circumflanccs 
thefe bear the^conflrudion of jejls, and not of beating. 


If a man fay “ if I do not flay I'uch an one, my wife is divorced,’^' 
and the perfon mentioned be not living, and the vower himfclf know 
this, he is forfworn ; becaufe he here makes his vow refpeding that 
life with which God may inlpire the deceafed anew, — and as this is 
poflible, his vow (lands valid ; and he is then forfworn, becaufe the 
flaying of that perfon is in the common courfe of things impolfible. 
If, however, the vower be not aware of that perfon’s being already de- 
ccafed, he is not forfworn, becaufe he has here made his vow refpeding 
that life which he fuppolcs to be exifting in fuch a perfon, but which, 
in the common courfe of things, is no longer conceivable. There is a 
diverfity of opinion between Haneefa and Aboo Toofaf concerning this 
cafe, from the analogy it bears to the cafe of the velTel of water ; — 

that 
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that is, if a man were to vow if I do not drink out of this cup my 
wife is divorced,'* atid there flioulJ liappcn to be no water in thv 
cup, he is not forfworn, according to Uancefa and Mohammed, *on ac- 
count of the invalidity of the vow, from the impofllhility of tulhlling 
it: but according to Ahoo 1 oojlff lie is foriworn ; hccaule he does not 
hold the pofiibility of fulfilment to be a condition of the validity of the 
vow ; — and fo alio in the prelent cale. In tlie cafe of the vcjjeioj 
however, there is no diflindlion made with rclpcd to kno'ivh\l^e\ th.it 
is, the vower (according to Haneefa and Mohavimed) i.-i not lorlwoin, 
whether he be aware of the cup having no v ater in it or not ; and tlilis • 
is approved. — It is otherwilc in the cafe in quctlion, tor tlicre a diftin'e- 
tion is made, as has been already mentioned- 


C H A P. XIII. 

Of Fow! refpedling the Payment of Money. 


If a mail make a vow, faying “ I will difcliargc my debt to fuch an niircrfnce.m 
one partly,'' this means within leji than one month-, and if he iay 
“ I will difeharge my debt due to fuch an one in a length of time," Mmyhn /,, 
this means more than a month; becauic any Ipace withm a month is c/umc. 
accounted a fort time, and a month or any term beyond it is accounted 
a long time; and hence it is that where two friends meet after a long 
feparation, one will iay to tlie other “ 1 have not feen you this month'." 

'and fo forth. 
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If a man make a. vow, faying “ I will clilcharge my debt, owing 
“ to i'ucli an one, this day,” and he pay the debt upon that day ac- 
cordingly, and lomc of the money in which he has paid it fhould af- 
terwards prove ligfjt, or bafe, or the right of another perfon, yet the 
vower is not forlworn ; bccaufe liglStnefs is only a defeH, which does 
notdeOroy {\\t fpecie, (whence it is that if one of the parties, in aeon- 
trad ot Suf lale, Ihould through negligence receive bafe metal in 
return (oj pure metal, the exchange is completely fulfilled, — and lo alfo, 
the feller is fully paid his price, in a contrad of Sillim fale, where lie 
receives bafe coin in place of pure coin,) — and fuch being the cafe, the 
cohdition of fulfilment (namely the payment of the debt) is accom- 
plilhed: the vower, therefore, is not forlworn; the receipt of the money, 
alio, where it is the right of a third perfon, is valid ncvcrthelefs, and the 
fulfilment thus cffablilhcd is not afterwards affeded l>y the reftoration 
of the fame to that z/i/'/v/ perfon. (If, however, any of the money, after 
payment, fhould appear to be compol'ed of pewter^ or tin, the vower 
is forlworn ; bccaufe thole metals arc not regarded as fpecie, whence, 
if through negligence they Ihould be accepted in zSillim or Sirfieon- 
trad, it is not a lawful payment.) If, alfo, the vower lliould fell his 
flavc to his creditor, within the courfc of the day, in lieu of the debt, 
and the creditor accept of the fame, the fulfilment of the vow 
IS accompliffied ; bccaufe liquidation is one mode of difeharging 
debts;— that is, the debt due to one party ceafes in lieu of the debt 
due to the other; (for the creditor is rcfponfible for whatever he re- 
ceives, as he receives it on his own account by becoming proprietor 
of it, and thus the fame obligation reds upon the creditor in behalf of 
his debtor as already reds upon the debtor in behalf of the creditor;) 
a mutual liquidation, therefore, takes place, between them, and the 
debt of each is remitted in lieu of the debt of the other. (This mode 
of difeharging the debt by liquidation is becaufe the aBual difeharge 
is inconceivable, as the debtor does not here offer any thing but fub~ 
fance, and the right of the creditor is not to fubjiance, but is merely 
to the debt which has been incurred by the other; and hence the 

learned 
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learned in the Lut fay “ a debt mufl: be dilcliargcd with it . 

J2i(juidiitw7i, therefore, being one mode of dircharging ilebt, the fnliil- 
meiit of the vow, in the cale in quelhon, i? cllabliflietl, bccaiile the' 
liquidation itr tffablilhcd upon the inidant of tfie file <if the Have. 

* OuitXTioN. — 'I'lic liquidation being clbildiihcd upon the inllant 
of fale, why h the piuchatcr’s leiyja ot the Have made a con- 
dition? 

Rf.it.y. — S eizin is made a condition in order that the debt due to 
tlie feller, namely the price of the Have, in.iy be lully conlinnt d and 
clfablifhcd, becaufc although it be incumbent upon the purehaler Irom ^ 
the inflant of laic, yet it flands within the |'o!libility ol cealing, as it 
is poHlblc that the article fold may perilh before feiziii; Init by iei/fm 
the debt is fully conlirmed and cllablifhcd upon the purehaler. 

jf tlie creditor make a gift of tlie debt to the dchtor witliin the 

courfe of the dav, the fullilmcnt of the vow is not ellablilhed ; be- imt nw I ) the 
repay malt lias not taken place; andalfo, becaufc the tlilcharge of 
the debt is an act of the Jehlor alone, and the gilt of the debt implies 
that the creditor relinquifhcs his right to it, wliieli is an atl ot the 
creditor, and not of the debtor, wherefore the condition of Inllilnieiit 
(namely, the adt of the debtor) is not accompliflied. It is here to be 
obferved, however, that although the fulfilment be not accomphihed, 
yetthevower is not forfworn, but the vow bccomca.void ; becanle 
the vow was reflridtcd to that day, and the creditor having ramHed 
the debt within that day, the fwcarcr is thereby cikdnallv |iiccluded 
from the fulfilment of his vow before the expiration of its tei m, wlm h 
does not take place until the end of the day, whence the vow becomes 
void, in the fame manner as in the cafe of the veilel ot watci . 

If a debtor were to make an offer, faying to his cicditoi 1 will 
“difeharge my debt to you, by partial payment.,” and the creditor ..x-iniW 
Ihould reply, with an oath, faying “ 1 will not thus receive my due „, nt. 
“ by accepting part, and not the whole," and he fhould rtui'rs; 


• See Chap. VI. p. 5^4- 
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a pai t of the debt, yet he is not forfworn fo l^ng; as he receives 

re- * , P ^ 

cuvej. not the w/wk dcbt.tluis by partial payments; becaufe here the point 
which'produces a violation of the vow is the receiving the whole debt ^ 
blit iw partial fuins^ and that has not taken plaoe. — It the debt confitl 
of articles computable by weight, and the vower accept payment *by 
two or more weighings thereof, in fuch a -manner as not to bo em- 
ployed in any other concern between thefe two weighings, he is not 
forfworn, although this be a partial mode of receiving payment, bc- 
caulc the receipt of the whole at once is fometimes in any common 
. way irnpoliible, and hence any debt of this defeription is an exception 
from the prefeut cafe. 


If a cieditor make ret]uirition from his debtor of a part of what is 
due to him, fuppofc two hundred Dirms, and the debtor reply that 
“ he has not lo much money,” and the creditor diibelicvc him, and 
he anfwer “ if I poU'cfs more than one hundred DinnSf my wife is di- 
“ vorced,” and it Ihould happen that he is, at the time of faying this, 
poUelfed of fifty Dirms only, he is not foi fworn ; becaufe his dellgn, in 
this declaration, is merely to exprefs his denial of being poflefled of 
more than one hundred Dirms; and alio, becaufe his exception of one 
hundred Dirms involves an exception of every component part or pro- 
jiortion of one hundred; and fifty is one of thefe proportions; where- 
fore fifty alfo are excepted, and hence he is n(;t forlworn. And the 
rule IS the fame, if, inftead of “ more than one hundred Dirms," he 
fliould fay “ other than one hundred Dirms f or “ beyond one hundred 
“ Dirms ," — becaufe all thefe terms equally exprefs exception. 
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C II A P. XIV. . 

Of Mifcellaneous Cafes. 


Tf a mai\ make a vow, fiylng I will not tlo fo and fo,” it Is nc- 
ccflary that he for ever abAain from the com million of that aiil, hc- 
caule he has exprcAcd the ?tegcitivc of the aft generally^ and licncc the 
prohibition is genera!^ in contcqucncc of the negative being wircihic- 
tively cxprcllcd. 

If a man make a vow that he will do fuch a thing,” ami he 
fhould once ^0 it, his vow is fullillcd, as he lias not undertaken more 
than the commiAion of that aft in one lingle inltancc nnfpccified, be- 
caufe fuch is to be underAood Iromtlic words by which he binds him- 
ftlf : fulfilment is therefore eltablilhed, upon his once performing a 
Tingle iiiAance of the aft in qucltion, whatever inllancc that may be, 
and whether fuch performance be voluntary or compuljivc. In a calc 
of this nature, moreover, the vower is never conlidcrcd as forl'worn, 
iinlefs where he may be utterly excluded from a poliibility of perform- 
ing the aft, which can only be by his deaths or by the dcAruftion of 
the Tubjeft of the aft. 

If a fultan, or other fupreme governor, or magiArato of a king- 
dom or province, Aiould require an oath of a perfon that “ lie will 
“ inform him of the dwelling of every evil doer, who lhall enter that 
territory,’^ and the perfon fwcar accordingly, fuch oath binds him 
to convey fuch information to the magiArate aforelaid, during tBe ex- 
ifcnce of his authority and no- longer; becaule the intention of 
6 the 
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the magirtratc, io unpofuig luch an oath, is to re{)el the wickedncli 
of evil-doers, or to prevent luch wickednefs in others by the punilh- 
ment of thole evil-doers; conveying this information, therefore, after 
the expiration of the magiftrate’s government and authority, is of no 
manner of ul'c; and the expiration^of the magiflrate’s authority fakes 
place cither on his death, or his removal from ojjice. 

If (I mafler make a vow that “ he will beflow fuch a flave upon 
“ fuch a perfon,” and he Ihould bellow that flave accordingly, and 
the perfon refufe fuch gift, yet the vow is fulfilled. — This is contrary 
to the doflrine of ydijj'cr, who conlidcrs to be the fame as fale, as 
being equally a traiasfer of property ; and as, if a man fwear that “ he 
“ will fell his flave to luch a pcrlon,” and tliat perlon refufe to buy 
the laid Have, the vow remains uiitullillcd, lo in tlfls caie likewile. — 
The arguments of our doftors on this point arc twofold: — first, gift 
is a voluntary or gratuitous deed, and hence is executed on the part of 
the (;/w alone, independant of the receiver; thus wc fiy “ fuch a 
“ perlon prefented fo and fo to fuch a perfon,” although the other 
may not have accepted it -.— secondly, the delignof the fwearer, in 
making fuch a vow as the above, is to exhibit his own gencrofity and 
liberality ; and that is efleaed by means of the deed of gift ; but a con- 
traeft of laic is a mutual engagement, which can be executed only by the 
aft of both the parties concerned in it. 

If a man make a vow that “ he will not {mtWReehan, and he 
Ihould afterwards fmell to the rofe or the jejfamin, he is not for- 
fworn, becaufc Reehan Is that fpecies of flowers which have no llalk, 
and the rofe and jeffamin have ftalks or branches from which they 
depend. 

Ir a man were to make a vow, faying that “ he would not puf- 
“ dwit violets f and have no particular intention therein, the vow i« 

conllrued 
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conftrueci to rncan oil of violets, from general cuftom; accoixlinrp to 
which, a perfon dealing in that article is termed a^'i;/W//.(eller; ^and, 
as purchafe is foiHidgd upon fale^ a perlon purchaling oil of violets 
is termed, a buyer of violets , — (Some do61:ors maintain that, w ith 
us, by the term violets is underllood tlic fower oiilv, ‘'tnd not the 
0//,) — If the vower were to lay that “ he would not piuchalc 
by this is to be underAood the leaves only, and not the 
0/7, as fuch is the literal meaning of his exprefiion ; and ciillom <i)Jo 
accords with this, becaiife by flowers is ullially underllood the 
leaves of the flowers. In the cafe of violets cuflom has cilablilhcd 
it otherwife, as the wmrd violets is commonly nled to exprel^ oil of 
violets. 


END OF THE FIRST VOLUME. 
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